
 
May 14, 2009 
 
 
Via E-mail:  BDCPcomments@water.ca.gov 
 
Ms. Delores Brown, Chief 
Office of Environmental Compliance 
Department of Water Resources 
P.O. Box 942836 
Sacramento, CA 94236 
 

Via E-mail: lori_rinek@fws.gov 
 
Ms. Lori Rinek 
Sacramento Fish and Wildlife Office 
2800 Cottage Way, W–2605 
Sacramento, CA 95825 

 
Re: Environmental Impact Report and Environmental Impact 

Statement for the Bay Delta Conservation Plan 

Dear Ms. Brown and Ms. Rinek: 842 SIXTH STREET 
 
 
 
 
SUITE 7 
 
 
 
 
P.O. BOX 2157 
 
 
 
 
LOS BANOS 
 
 
 
 
CALIFORNIA 
 
 
 
 
93635 
 
 
 
 
(209) 826-9696 
OFFICE 
 
 
 
 
(209) 826-9698 
FAX 

The San Luis & Delta-Mendota Water Authority (“Authority”) and 
Westlands Water District (“Westlands”) provide the following comments in 
response to the February 13, 2009 revised notice of preparation and notice of 
intent to prepare the environmental impact report and environment impact 
statement for the Bay Delta Conservation Plan (“BDCP EIR/EIS”).  The 
Authority and Westlands are participants in the process to develop the Bay 
Delta Conservation Plan (“BDCP”) and fully support that effort.  BDCP is 
currently the best opportunity to protect significant portions of California’s 
economy by providing a stable regulatory framework to improve the water 
supplies available to more than 25 million residents throughout the state, over 
100,000 acres of wildlife refuges, and almost 2,000,000 acres of highly 
productive agricultural lands, while concurrently providing for the conservation 
of species dependent upon the Sacramento-San Joaquin River Delta. 

1. The Alternatives Analyzed In The BDCP EIR/EIS Must Reflect The 
Co-Equal Goals Of Restoring and Protecting Water Supply And 
Providing For The Conservation and Management Of Covered 
Species 

The process to develop the BDCP is a voluntary “applicant” driven 
process.  Its origin is a memorandum of agreement executed in July, 2006.  At 
that time, the California Bay-Delta Authority, California Department of Water 
Resources, California Department of Fish and Game, United States Bureau of 
Reclamation, United States Fish and Wildlife Service, NOAA Fisheries, Kern 
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County Water Agency, Metropolitan Water District of Southern California, Zone 7 Water 
Agency, Santa Clara Valley Water District, San Luis & Delta-Mendota 

Water Authority, and Westlands Water District recognized the need to enable 
water supply, water quality, ecosystem, and levee projects to progress within a stable 
regulatory framework.  As a result, the parties to the MOA agreed to implement certain 
interim water supply, water quality, ecosystem, and levee projects (subject to 
compliance with applicable environmental review under the California Environmental 
Quality Act and National Environmental Policy Act).  Also, DWR, Reclamation, KCWA, 
MWD, Zone 7, Santa Clara, SLDMWA, and Westlands agreed to pursue development 
of a conservation plan for the Delta – the BDCP.  A copy of the memorandum of 
agreement is attached. 

As established and contemplated under the applicable laws, the BDCP, when 
completed, will result in authorization to implement actions that will incidentally take 
species protected under the federal and state endangered species act.  Through this 
process, the Authority and Westlands seek incidental take authorization for (1) 
operation of Central Valley Project Delta facilities; and (2) associated maintenance, 
monitoring and other related ongoing activities.  When working with other BDCP 
Steering Committee members on drafting the BDCP Planning Agreement, the Authority 
and Westlands expressed their interest in the process thus: 

The goal of the CVP [in developing the BDCP] is to maximize, on an 
annual basis, opportunities to deliver water for project purposes.  While 
the volume of water delivered for south of Delta CVP project purposes is 
currently constrained, it is anticipated that development and 
implementation of the Bay Delta Conservation Plan will result in 
improvements to the system to restore south of Delta agricultural, 
municipal, industrial, and provide supplies for south of Delta environmental 
purposes. 

The system improvements are expected to result from an assessment of 
the efficacy of existing activities undertaken by the CVP to mitigate, 
conserve and/or restore affected fish and wildlife.  After the review, a new 
set of activities will be implemented that allow the CVP to achieve its goal 
while providing concurrent mitigation for the impacts of the CVPs covered 
activities on, and a level of conservation/restoration for, the covered 
species. 

The challenge facing the BDCP is to propose measures that are designed to minimize 
and mitigate the effects of the actions proposed for implementation (those actions that 
will protect and restore water supply), in a manner that not only meets the legal 
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requirements necessary for the authorization to implement the plan, but exceeds those 
requirements to provide for the conservation of covered species. 

2. The BDCP Will Not Cause The Taking Of Delta Water 

Some claim the BDCP will allow Reclamation and DWR to restore water supplies 
by taking “Delta water.”  The claim suggests the BDCP will allow Reclamation and DWR 
to deprive water users within the Delta of water otherwise available to them.  The 
Authority and Westlands are not participating in the BDCP process for that purpose.  
The BDCP is not a process that would protect and restore water supply by taking “Delta 
water.” 

The BDCP is intended to protect and restore to those south of the Delta the 
intended benefit of the Central Valley Project and State Water Project.  It will allow the 
Central Valley Project and State Water Project to maximize the beneficial use of water 
that results from significant investment in the construction, operation, and maintenance 
of storage and conveyance facilities.   

In fact, much of the water in the central and south Delta is foreign.  Either it is 
water of the Sacramento River watershed, which is conveyed through the central and 
south Delta because of the Central Valley Project’s Delta cross-channel; a facility that 
was constructed to increase the amount of water conveyed to the facilities of the Central 
Valley Project, or, it is water that was previously appropriated to storage in Central 
Valley Project and State Water Project facilities or diverted as “unregulated” or surplus 
flow.  Therefore, even if the water would have reached the central and south Delta in a 
state of nature, it would have been present at times of excess; not when the water could 
have been put to beneficial use. 

Clearly, the Delta water users have received a benefit from the use of the Delta 
channels by Central Valley Project and State Water Project to convey water.  Some 
may now argue the Delta water users were “entitled” to that uncompensated benefit.  
However, the Courts have been clear:  Delta water users may not legally claim any 
benefit from the Central Valley Project or State Water Project.  Not long ago, and in 
response to a claim by Delta water users, the California Court of Appeal wrote: 

“[The riparian user] is not in a position to demand that the [upstream 
appropriator] shall, by its artificial works, furnish a constant flow of water in 
[the watercourse] throughout the year. His only rights are those which he 
would have had under the natural conditions existing before the dam was 
erected, subject to the deduction of so much of the water as [the upstream 
appropriator] has continuously applied to a beneficial use. In other words, 
he cannot require the [upstream appropriator] to discharge any water into 
the stream during those months in which there would be no flow if no dam 
had ever been built. He may merely insist that, during the months of 
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natural flow, the [upstream appropriator] shall permit the escape into the 
[watercourse] of the surplus of the natural flow over and above what is 
required to enable the [upstream appropriator] to meet its reasonable 
needs.” 

State Water Resources Control Bd. Cases (3d Dist., 2006) 136 Cal. App. 4th 674, 738 
(quoting Lindblom v. Round Valley Water Co. (1918) 178 Cal. 450, 457). 

3. Other Stressors Must Be Addressed 

Essential elements of the BDCP are conservation measures intended to address 
other stressors.  The reason for this is simple; multiple factors are adversely affecting 
the BDCP covered species.  In order for the plan to succeed, it must address these 
other stressors in a manner heretofore ignored.   As noted above, a goal of the BDCP is 
to allow for implementation of actions in a manner that will not only meet the legal 
requirements necessary to satisfy the federal Endangered Species Act and the state 
Endangered Species Act and/or Natural Community Conservation Planning Act, but will 
exceed it.  To provide the best opportunity for achieving this lofty goal, the BDCP must 
address factors that affect the covered species beyond just impacts related to operation 
of the Central Valley Project and State Water Project.  For these reasons, it would be 
unrealistic to assume the BDCP can achieve more than required by law with such a 
limited focus. 

Thank you for your consideration of these comments. 
 
 
 
 
Ara Azhderian 
Water Policy Administrator 
San Luis & Delta-Mendota Water Authority 
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