DWR and DFG Fish Restoration Program Agreement

AGREEMENT BETWEEN -
THE DEPARTMENT OF WATER RESOURCES AND
THE DEPARTMENT OF FISH AND GAME
REGARDING IMPLEMENTATION OF A FISH RESTORATION PROGRAM IN
SATISFACTION OF FEDERAL BIOLOGICAL OPINIONS FOR
STATE WATER PROJECT DELTA OPERATIONS

~N

This Agreement is made on October @ 2010 between the Department of
Water Resources (DWR) and the Department of Fish and Game (DFG) regarding
_implementation of a fish restoration program through creation or restoration of fish
habitat or other activities in satisfaction of requirements in the 2008 U.S. Fish and
Wildlife Service (USFWS) Biological Opinion for Delta Smelt; the 2009 National Marine
Fisheries Service (NMFS) Biological Opinion for Salmonids, Green Sturgeon and Killer
Whales for the Coordinated Operations of the Central Valley Project (CVP) and State
- Water Project (SWP); and the Longfin Smelt Incidental Take Permit for SWP
——————operations; hereafter referred to-asthe “Fish-Restoration Program.” ‘

RECITALS

A. On December 15, 2008, the USFWS issued a Biological Opinion on Delta Smelt and

- the Coordinated Operations of the CVP and-SWP (Delta Smelt BiOp). The Delta

Smelt BiOp includes a Reasonable and Prudent Alternative (RPA) requiring changes
_in CVP and SWP operations necessary to prevent jeopardy to the continued

existence of delta smelt. By December 15, 2019, the Delta Smelt BiOp RPA,
Component 4, requires that DWR complete a program to create or restore a.
minimum of 8,000 acres of intertidal and associated subtidal habitat in the Delta and
Suisun Marsh and to develop management plans, monitoring, and financial
assurances for the restoration sites developed in satisfaction of the RPA. (Delta
Smelt BiOp p. 283-284; see also BiOp Attachment B, Action 6 further describing the
RPA.)..DWR desires, through.this_ Agreement, to address procedures _pursuant to .
which DFG will assist DWR in satisfying this requirement. A copy of the RPA
Component 4, including Attachment B Action 6, is attached to this Agreement as
Attachment 1. ' :

B. On June 4, 2009, the NMFS issued a Biological Opinion on Salmonids, Green
Sturgeon, and Killer Whales for the Long-term Operations of the CVP and SWP
(Salmon BiOp). The Saimon BiOp includes a Reasonable and Prudent Alternative
(RPA) requiring changes in CVP and SWP operations necessary to prevent jeopardy
to the continued existence of winter-run Chinook salmon, spring-run Chinook
salmon, steelhead, sturgeon, and killer whales. The Salmon BiOp RPA provides for
mitigation through various actions by DWR and U.S. Bureau of Reclamation
(Reclamation) to address impacts to salmonids. Actions that DWR desires to
address through this Agreement are funding restoration actions on Battle Creek
(Action 1.2.6, Salmon BiOp p. 603) and restoring floodplain rearing habitat for
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salmonids in the lower Sacramento River basin (e.g., Liberty Island/Lower Cache
Slough) in cooperation with DFG, USFWS, NMFS, and the U.S. Army Corps (Action
Suite 1.6, Salmon BiOp p. 607-10). For Action 1.6.1, if the 8,000 acres of tidal habitat
in the Delta Smelt BiOp RPA Component 4 also provides suitable rearing habitat for
salmonids, these acres may be used in partial satisfaction of Action .6.1 (Salmon
BiOp p. 609). DWR further desires, through this Agreement, to address procedures
pursuant to which DFG will assist DWR in satisfying the requirements in the Salmon
BiOp. A copy of the Salmon BiOp Actions 1.2.6 and Suite 1.6 are attached to this
Agreement as Attachment 2. -

. On July 16, 2069 based upon a request from DWR, DFG found the Delta Smelt

BiOp is consistent with the California Endangered Species Act (CESA,) for the
authorization of take of delta smelt by the SWP. _

. On September 3, 2009, based upon a request from DWR, DFG found the Salmon |

BiOp is consistent with CESA for the authorization of take of, winter-run Chinook

" salmon and spring-run Chinook salmon by the SWP. On May 26, 2010, DFG issued

a replacement consistency determination forthe Salmon BiOp.

. On February 23, 2009, DWR recerved from DFG incidental take authorization of

longfin smelt for the SWP operations pursuant to section 2081 of the Fish and Game
Code (SWP Longfin Smelt Incidental Take Permit (ITP No..2081-2009-001-3)). The
SWP Longfin Smelt ITP Condition 7 requires that DWR improve the overall habitat
quality for longfin smelt in the Bay Delta Estuary through acquisition, restoration,
long-term management and monitoring of 800 acres of intertidal and associated sub-
tidal wetland habitat in a mesohaline part of the estuary. (Longfin Smelt ITP p. 14-
15, 17-18.) DFG and DWR intend that restoration of habitat in compliance with the
Delta Smelt BiOp that also meets the criteria of the Longfin Smelt [TP will satisfy
requirements of the ITP. A copy of the Longfin Smelt [TP Condition 7 is attached to
this Agreement as Attachment 3.

-F. -On-October-6-2008,-DWR-and-DEG;-along-with-the-California-Natural Resources. .

Agency, Reclamation, USFWS, NMFS, seven water agencies and other Delta water
users, and four non-governmental organizations, signed the Bay Delta Conservation
Plan (BDCP) Planning Agreement. The BDCP is anticipated to provide Federal
Endangered Species Act (FESA) and CESA compliance for coordinated SWP and
CVP operations in the Sacramento-San Joaquin River Delta through a Habitat
Conservation Plan (FESA Section 10), Biological Opinions (FESA Section 7), and a
Natural Community Conservation Plan (NCCP) (Fish and Game Code Section 2800
et seq.). Consistent with the NCCP Act, FESA and CESA, the Planning Agreement
recognizes that the Agreement parties can elect to preserve, enhance, or restore,
either by acquisition or other means, aquatic and associated riparian and floodplain
habitat in the Planning Area that support native species of fish, wildlife, or natural
communities prior to approval of the BDCP” and that “the Fishery Agencies agree to
credit such resources toward the land and water acquisition or habitat protection,
enhancement, and restoration requirements of the BDCP, as appropriate, provided
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these resources are appropriately conserved, restored or enhanced, and managed
and contribute to the BDCP’s conservation strategy.” (Planning Agreement Section
7.7.1, p. 18.) DFG and DWR intend that actions carried out to meet the
requirements in the Delta Smelt BiOp, Salmon BiOp, and the Longfin Smelt ITP will
also be credited towards satisfaction of the habitat restora’non conservation

" measures of the BDCP.. -

G. On November 12, 2009, the Delta Reform Act (Act) was signed into law by Governor
Schwarzenegger. The Act creates a new agency, the Delta Stewardship Council, to
implement the coequal goals of providing a more reliable water supply and
protecting, restoring and enhancing the Delta ecosystem. The Council is required to

- adopt a Delta Plan by January 1, 2012. The Act also designates the Delta
Conservancy as the primary state agency for implementation of ecosystem
restoration. DFG and DWR intend to communicate with the Delta Stewardship
Council and the Delta Conservancy to ensure actions taken pursuant to this
Agreement are consistent with the Act and the Delta Plan when it is adopted.

T HOn December 30,1986, DWR and DFG entered into the “Agreement Between The
Department Of Water Resources And The Department Of Fish And Game To Offset
Direct Losses In Relation To The Harvey O. Banks Delta Pumping Plant” (known as
the “Delta Fish Agreement”). DWR and DFG intend to continue implementation of
the Delta Fish Agreement This Agreement is not mtended to modify or otherwse
affect the Delta Fish Agreement.

[. DWR and DFG intend through this Agreement to develop a fish restoration program
by establishing the framework for selecting, funding, and implementing specific
restoration projects, and management and funding plans for those same restoration
projects. The commitment of specific funding for and implementation of the
restoration actions or other activities will be made by DWR through execution of
subsequent agreements with other entities, such as, if appropriate, DFG, USFWS,
and NMFS. At the time of execution of this Agreement, the project proposals -

-..specifically-identified-for restoration-required.by the.federal BiOps.and the Longfin.. ...
Smelt ITP are not well enough defined as to their location, specific land modification,
or restoration requirements to provide meaningful information for environmental
assessment. Therefore, at this time environmental analysis of any restoration
proposals or-other activities referred to in this Agreement would be premature. In
addition, execution of this Agreement will not effectively preclude any alternatives or
mitigation measures that CEQA would otherwise require to be considered, including
the alternative of not going forward with a restoration proposal, if a project were to
be found infeasible or to have unacceptable impacts on the environment such that
other alternatives or mitigation may be considered. Thus, prior to project
implementation, DWR and DFG commit through this Agreement to satisfy CEQA
requirements for restoration proposais at the time when sufficient information is
available for meaningful analysis of the restoration proposals or actions referred to
herein. :
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Now therefore, in accordance with the Recitals and in consideration of the terms and
conditions herein, DWR and DFG agree to the following:

A. Fish Restoration Program.

1. This Agreement commits DFG to work cooperatively-with-and assist DWR to
establish the management and financial framework necessary to implement a
fish restoration program that will satisfy DWR'’s obligations under the Delta Smelt
BiOp RPA Component 4 identified above in Recital A, Salmon BiOp RPA Actions
1.2.6 and Suite 1.6 identified above in Recital B, and the Longfin Smelt ITP
Condition 7 identified above in Recital E.

2. Consistent with the BDCP Planning Agreement, the restoration proposals or
actions described above in section A.1 and established by this Agreement to
cover impacts of SWP operations as described in the Delta Smelt BiOp, the
Salmon BiOp, and the Longfin Smelt ITP will contribute to meeting the habitat
acreage required of, and funded by, DWR for BDCP as tidal and associated sub-

tidal'habitat and other appropriate habitat acreage conservation measure targets
identified in the BDCP. Prior to committing to any specific restoration actions,

- DWR, in cooperation with DFG, will submit the restoration proposals developed
through this Agreement to USFWS and NMFS fo obtain their review and written
concurrence that the restoration proposals would satisfy requirements of their
respective biological opinions and the BDCP for fish restoration.

3. Fish restoration requirements for the Delta Smelt BiOp RPA Component 4,
Salmon BiOp RPA Actions 1.2.6 and Suite 1.8, and the Longfin Smelt ITP
Condition 7 may be met by the following: -

a. Creation or restoration of 8,000 acres of intertidal and associated subtidal
habitat in the Delta and Suisun Marsh. Some potential actions and estimated
funding to provide this restoration acreage are described in Attachment 4,

- “Proposed-Agreement.Commitments.and.-Estimated Costs.” _Attachment 4is . .
not a final or binding list of actions and may be modified by DWR and DFG
from time to time as additional information is developed. -

b. Implementation of Delta Smelt BiOp RPA Component 4 fish habitat
restoration. Prior to committing to a specific project proposal or restoration
action, DWR, in cooperation with DFG, shall submit the fish restoration
proposal to USFWS to obtain USFWS review and written approval of the
project proposal as satisfying the habitat restoration conditions reqmred in the
Delta Smelt BiOp.

c. Implementation of Salmon BiOp RPA fish habitat restoration actions. Prior to
committing to a specific project proposal or restoration action for salmon,
DWR, in cooperation with DFG, shall submit the fish restoration proposal to
NMFS to obtain NMFS review and written approval of the project proposal as
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satisfying the habitat restoration conditions required in the Salmon BiOp. The
~ restoration actions that satisfy the Delta Smelt BiOp may be accepted by
NMFS in satisfying restoration obligations of Salmon BiOp RPA Action1.6.1.

d. Implementation of Longfin Smelt habitat restoration actions. The 800 acres of
habitat restoration required in Condition 7-in the Longfin Smelt ITP will be
satisfied upon DWR satisfying 800 acres of habitat restoration under the Delta
Smelt BiOp in the mesohaline zone of the Delta (in Suisun Bay or Marsh) with
hydrologic connectivity to open waters. Prior to committing to a specific
project proposal or action, DFG and DWR shall agree in writing that the

- proposed pro;ect satisfies Condition 7 of the Longfm Smelt ITP.

4. The proposed fish restoration projects will be selected by DWR, with assistance
from and in cooperation with DFG, after coordinating and obtaining appropriate
approval from USFWS, and NMFS, and DFG, as provided in Section 3 above.
Restoration plans for those selected habitat enhancement projects will be.
implemented through specific implementation agreements that provide for

compliance with all' permitting and regulatory requirements.

5. This Agreement shall not restrict DWR's right to delegate to, contract with, or
carry out cooperative programs with other public agencies or appropriate entities
to plan or implement all or any part of a habitat restoration action for purposes of
satisfying the Delta Smelt BiOp, Salmon BiOp, or Longfin Smelt ITP. For
purposes of this Agreement, implementation by such an entity will be deemed to
be implementation by DWR and all crediting provisions of this Agreement shall .
be applicable to such restoration actions if implemented in accordance with this
Agreement and a project specific implementation agreement as described in
Section 4. To the extent that any activity covered by this Agreement is carried
out by such an entity, DWR will ensure that the planning is carried out Wlth DFG’s
participation and assistance as provided for herein. ‘

B ;-~~-‘l‘maIeme-ntatie-nsehedvu-le-ew-\/*\l-it-hout~deIayw,wa-ndﬂn»@!aterath an-twelve-(12)-months-from. ..
the effective date of this Agreement, DWR, with assistance from DFG, shall develop
a schedule for a fish restoration program through the creation or restoration of fish
habitat or other activities (Implementation Schedule). The Implementation Schedule
will identify restoration actions, estimated costs, targeted acreage, and a timeline for
DWR'’s implementation of restoration proposals or actions for purposes of satisfying
DWR’s obligations under the Delta Smelt BIOp, Saimon BIOp and Longfin Smelt
ITP.

C. CEQA. DWR, and if applicable DFG or any other entity, will comply with CEQA prior
to implementing the restoration projects called for under this Agreement. DWR will
serve as lead agency and DFG as responsible agency unless circumstances require
that a different lead agency and responsible agency be used. DWR will be

- responsible for all DWR and DFG costs associated with CEQA compliance of
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restoration projects calied for under this Agreement and as and provided under
Section E below.

D. ldentification, Monitoring, Evaluation, Review, and Approvals. DWR, with assistance
from DFG and other entities, if appropriate, will develop a process for determining
whether a proposed restoration project should be selected for purposes of satisfying
DWR obligations under the Delta Smelt BiOp, the Salmon BiOp, and Longfin Smelt
ITP and obtalnmg habitat restoration credit.

E. Funding. Plans for mdmdual restoration projects shall include DWR funding
sufficient to accomplish full implementation of the action, which may include, but is
not limited to, restoration planning, environmental review and documentation,
permitting, interim management prior to restoration, restoration impiementation,
operation and maintenance activities, and monitoring to evaluate project success in
meeting the planned restoration objectives. DWR funding will cover DFG incurred.
costs necessary to assist in planning and implementing the action.

F—Commitments-and-Financing:

1. Starting in year one and continuing for each year thereafter DWR will provide
funding for DFG staff to assist DWR in its planning activities and to monitor and
review DWR’s implementation of the activities described above in Section E, in
this Section F, and in Section H below; as well as supporting operational
decision-making associated with avoidance and minimization measures required

- under the Delta Smelt BlOp, Salmon BiOp, and Longfin Smelt ITP (See

Attachment 4).

2. For meeting the objectives of this Agreement, DWR wiII fund DFG'’s staffing costs
to assist DWR in planning and implementing restoration proposals including, but
not limited to, tracking the Implementation Schedule, negotiating land transfer
agreements, managing transferred lands, assessing and evaluating results, and v

_helping develop adaptive management plans (See Attachment 4). DWR and__ S
DFG will mutually agree on the tasks and level of effort to be performed by DFG '
DFG will submit a 3-year budget plan with tasks and costs annually to be

‘reviewed, modified if necessary, and approved by DWR each year. The annual
budget will also include detailed tasks conducted by DFG, staff hours and costs.
DFG will also prepare timely quarterly reports to DWR on its tasks, staff hours
and costs for review by DWR.

3. A phased approach will be used for funding and implementation of actions as set
forth below:

3.1. Year One Commitments and Financing.

In order to immediately start to restore habitats needed to ensure sufficient
production, spawning and rearing for fish species covered under the Delta Smelt
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and Salmon BiOps and Longfin Smelt ITP, during Year One DWR will fund, plan,
and implement to the extent practicable, those actions specified in Attachment 4,
or equivalent actions, to the extent required to meet DWR'’s obligations under the
BiOps and the ITP.- The $12 million funding commitment towards Battle Creek
restoration will be satisfied by a one-time up-front payment to Reclamation for
this purpose when requested in writing by DFG. _

3.2. Year Two through Ten Commitments and Financing.

In Years Two through Ten, or until all restoration actions required under the Delta
Smelt and Salmon BiOps and Longfin Smelt ITP have been fully implemented,

- DWR and DFG will work together to initiate or continue implementation of the
restoration actions. To accomplish this, DWR will:

a. Initiate or continue restoration or creation of a total of 8,000 acres of intertidal
and associated subtidal habitat in the Delta and Suisun Marsh. DWR intends
to achieve this by securing and initiating implementation of 35% of the total ’

acreage by year four, 60% by year six, 80% by year eight and 100% by year
ten, or as otherwise provided by Section F.3.1. above, and diligently pursuing
implementation to completion. DWR, USFWS, NMFS, and DFG may agree
on other mitigation actions for meeting the required amount of acreage.

b. DWR and DFG recognize that the BDCP may become effective prior to the
time when all restoration actions described in this Agreement have been
completed.. Therefore, this Agreement shall guide the planning for habitat
restoration actions related to the existing Delta Smelt and Salmon BiOps and
the Longfin Smelt TP until the BDCP and its associated biological opinions
and incidental take permits become effective, at which time DWR and DFG
intend that this Agreement would terminate and the BDCP documents and the
BDCP Implementation Agreement would guide all subsequent habltat :
restoratlon processes.

c. Should unforeseen circumstances arise that render the timely implementation
of these restoration actions infeasible, DWR, DFG, USFWS, and NMFS wiill
meet and determine how to address the delay and any potential effects of the

- delay.

G. Acreage Credit. DWR will receive acreage credit for fish habitat restoration upon
securing acreage designated for restoration and initiating implementation of the
restoration proposals or actions consistent with the obligations under the Delta Smelt
BiOp, Salmon BiOp, and Longfin Smelt ITP and as defined by a credit memo agreed
upon with USFWS, NMFS, or DFG, as appropnate in advance of taking any
restoration actions.

H. Property Transfer and Manaqemen‘t Costs. Property ownership and management
~ details will be set forth in subsequent project specific agreements which will include
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assurances for sufficient funding through DWR’s SWP operations and maintenance
budget for perpetual operation and maintenance (O&M) of the restoration project.
Property acquired and restored pursuant to this Agreement for which titie is not held
by DFG will be protected with a Conservation Easement in favor of an entity
approved by DFG, USFWS or NMFS or with an acceptable alternative instrument.
Such property will be protected by a separate agreement for each site on terms that
provide DFG, USFWS, or NMFS sufficient access and rights, as appropriate, to
monitor and/or operate and maintain the property i in accordance with the approved
restoration plan for the:site.

I. Reporting.

1.

DWR, in coordination with DFG, shall prepare an annual report on programs and
projects being implemented under this Agreement. The report will include
financial reporting, the progress of each project towards meeting the intended
restoration goals and Implementation Schedule, and the current status, barriers,
and relative accrued benefits of those projects.

2. Atyear 5 and 8, and every 5 years subsequently, DWR, in coordination with

DFG, will review and jointly prepare a report on the restoration actions
implemented under this Agreement using monitoring data from the restoration

~actions implemented and current scientific understanding for the following

purposes:

a. To assess the effectiveness of restoration actions undertaken and funding
provided in achieving the expected benefits to the fish species covered in the
restoration plan;

b. To evaluate the effectiveness of the restoration actions to collectively provide =
~ the expected benefits in relation to satisfying the obligations under the Delta
Smelt BiOp, the Salmon BiOp‘, and the Longfin Smelt ITP.

" The review of the restoration projects identified in this Agreemént will followa =~

process that will be developed by DWR, in cooperation with DFG, USFWS, and
NMFS and may be included in the implementation agreement for the specific
project. Based upon the results of this review, implementation may be altered
according to the Adaptive Management principles identified in the ERP Stage 2
Conservation Strategy for Suisun Marsh and the Delta, or as may be identified in
the BDCP, or as may be developed by DWR in cooperation with DFG, USFWS,
and NMFS. '

. DWR, in coordination with DFG shall submit their joint reports to USFWS and

NMFS.

J. Substantial Changes. Should substantial changes in the Delta or new scientific

information result in modifications to the Delta Smelt BiOp, Salmon BiOp or Longfin
Smelt ITP under circumstances where the BDCP has not become effective, DWR




DWR and DFG Fish Restoration Pfogram Agreement

and DFG will meet and confer to determine what bhanges to this Agreement, if any,
should be made to refiect the terms of the modified BiOps and/or ITP.

. Withdrawal. Either DWR or DFG may withdraw from this Agreement with 60 days

written notice. Such withdrawal shall not affect any project specific agreements
entered into between DWR, DFG and/or other entities pursuant to this Agreement
prior to the date of withdrawal.

. Dispute Resolution. In: the event a dispute arises out of any term or condition of this

Agreement, DFG and DWR shall meet as soon as possible to resolve the dispute.
DFG and DWR shall then attempt to negotiate a resolution of such dispute.
Notwithstanding the above provision, neither DFG nor DWR waive any rights or
duties it may have pursuant to federal and state laws, rules, or regulations.

: Amendments This Agreement may be amended by mutual written agreement of

DWR and DFG.

N:~Headings. The paragraph headings-in this Agreement have been inserted solely for

convenience of reference and are not a part of this Agreement and shall have no
effect upon its construction or interpretation.
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| ' O. Effective Date and Term. This Agreement shall become effective upon signatures
' below and shall continue except as otherwise provided herein.

; ~ Mérk Cowin, Director _

ohn MdCamman, Direktor.

Department of Water Resources Department of Fish and Game
Date: /(2//4/% o) Date: / 0{// (I / Ze/o

Apbfoved as to legal form and _sufficiency:

=

4

CathyCrdthers, Acting Chief Counsel Thomas Gibson, General Counsel
Department of Water Resources - - Department of Fish and Game
Date: __0¢7". /4. 20/p Date: O<% /Sj 2</ S

Attachments Incorporated into this Agreement by the references above:

Delta Smelt BiOp RPA Component 4

Salmon BiOp RPA Actions [.2.6 and Suite .6

Longfin Smelt ITP Condition 7 '

Proposed Agreement Commitments and Estimated Costs

BN~

10
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ATTACHMENTS 1, 2, AND 3

11




| - _ : ' - ' Attachment 1
| _ ' ; Excetrpt from Delta
: ' Smelt-BiOp '

~ water year was wet or above normal as defined by the Sacramento Basm 40-30-30 index,

. all inflow into CVP/SWP reservoirs in the Sacramento Basin shall be added to reservoir

‘ releases in November to provide an additional increment of outflow from the Delta to.
‘augnie tDelta outﬂo A up to the fall X2 of 74 km for. Wet WYs or 81 km for: Above

. general plan desc,n d_by the mdependentrev1ew team and’ developed by Walter 1997) -
. the Serv1ce shall oversee and direct the implementation of a formal adaptive management ,
cess. The adaptive management process shall include the elements as described in -

nt B. This adaptive management program shall be reviewed and approved by,
““the Setvice in addition to other studies that aré reqmred for delta smelt. In accordance:
...+ with.the adaptive management plan, the.Service will review new scientific information
Lo When prowded and may make changes to the’ action when the best available sc1ent1ﬁ'-
. _information wartants. For example, there may be other ways to achieve the bio ogio
" goals of this.action, such as a Delta outflow target, that will be evaluated as part of the .
- study. This action may be modified by the Service consistent with the mtentlon of t]:us
- action based on information provided by the adap‘nve management programin .. © .
EE cons1derat10n of the needs of other listed speoles Other CVP/SWP obhgatlons may also

. be cons1dered : o . t

R _The adaptlve management program shall have spec1ﬁc 1mplementat10n deadlines.. The -
.+ ‘creation of the delta smelt habitat. study group, initial habitat conceptual model review,
'_:_fonnulahon of performance measures, implementation of performance evaluahon and
" - peer review of the performance measures and evaluation that are described in steps (1)(
through (3) of Attachment B shall be completed before September 2009. Additional
. studies addressing elements of the habitat conceptual model shall be formulated as soon .
.. as posstble promptly mplemented and reported as 8001 28 complete ’

’ The Serv1ce shall conduct a comprehenswe review of the outcomes of the Action ancl the -
.. effectiveness of the adaptive management program ten years from the 51gn1ng ofthe.
; blologmal opinion, or sooner if circumstances warrant. This review shall entailan’ i =
* independent peer review of the Action. - The purposes of the review shall be to evaluate
 the overall benefits of the Action and to evaluate the effectiveness of the adaptive
.. management program. At the end of 10:years or sooner, this action, ‘based on the peer .
- ‘review and Service detemunanon as. to its- efﬁcacy shall elther be. contmued moéhﬁed or.
B termmated - : : , . »

RPA Component 4: Habltat Restoratxon o

'Th1s component of the RPA (Action 6 of Attachment B) is intended to prowde benefits to -
- delta smelt habitat to supplement the- benefits resulting from the flow actions described
. above. DWR shall implement a program to create or restore a minimum of 8,000 acres of

intertidal and associated subtidal habitat in the Delta and Suisun Marsh. These actions

283
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L for fhe restoration plan within 120 days of final appr

C , Restoratmn actlons in: Sulsun Marsh shall be b

may require separate ESA consultations for their effects on federally listed species The

restoration efforts shall begin wnhm 12 months of signature of this biological opinion .-

v and be completed by DWR (the-applicant) within 10 years. The restoration sites and
) -,plans shall be reviewed and approved by the Semce and be appropnate to Jmprove ,

N restoranon actlons and provrded to the Service forz review Wlthln six months of s1gnatdre "
of l:hlS b1ologlca1 opinion. - The, appllcant shall finalize the ‘establishment of the fundmg :

1 oval of the: restoration programby -,
the Service. There is a separate planning effort in Suisun Marsh where the Serviceisa
~ co-lead with Reclamation on preparation of. an Environmental Impact Statement.

ed.on the Su1sun Marsh Plan that 1s

N currently under development

: 'RPA Component 5 Momtormg and Report:mg

Reclamanon and DWR shall ensure that mformatlon 1s gathered and reported to ensure
1) proper implementation of these actions, ‘ :

2) that the physical results of these actions are aclneved and

3) that information is gathered to. evaluate the effectrveness of these actions on the »

-  targeted life stages of delta smelt so that the act10ns can be reﬁned ifneeded.

Essentlal mforma’uon to evaluate these acnons (and the Incidental Take Statement)
‘includes sampling of the FMWT, Spring Kodiak Trawl, 20-mm Survey, TNS and the
Environmental Monitoring Program of the IEP. This information shall be provided to the
" Service within 14 days of collection. Additional monitoring and research Wﬂl llkely be '
required, as: deﬁned by the adaptlve management process. :

mrormatlon on salvage at Bamcs and Jones 1s ooth an-essential’ tngger for some of 1'rese R

. actions and an important performance measure of their effectiveness. In addition,

information on OMR flows and concurrent measures ‘of delta smelt distribution and b_ :

 salvage are essential to ensure that actions are mpremented effectively. Such-

’ ’mformatlon shall be included in an annual report for the WY (October 1to September "

- 30) to'the Servrce provided no later than October 15 of each year, starting in: 2010

© inRPA component 3. RPA component 3 has 2 robust adaptive management component

Reclamatmn shall 1mplement the RPA based on performance standards, monitoring and -
evaluation of results from the actions undertaken and adaptive management as descnbed

that Tequires a separate analysis apart from those requrred under this component. Some:

of the data needed for these performance measures are already being collected such as the ‘ h "
F MWT abundances and salvage patterns. However ‘more information on the effect of -
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. ACTION 6: HABITAT RESTORATION = . .,

piogram to. credte OF testore a minimum of.8;
h _31tat m the Delta and Suisun. Marsh shall be: nnplemented

AN -“:blologicab iniottan ,:T)é completed vmhm a 10 year penod

379
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Background

: The historic Delta was a tidal Wetland ﬂoodplam system mcludmg about 350, 000 acres
.. of tidal wetland.~ Almost all of the historic wetlands in the Delta have been lost due to -
conversionto: agneulture andiurban development.: The. Delta currently suppefts Jess tha, '
10,000 cres,of tldal Wetland all of Wthh is, small and fragmented Thls conversmn of

2

L ,'Delta smelt feed mainly on zooplankton throughout their life cycle (N obnga and Herbold
~ .2008) with the copepod Pseudodiaptomus forbesi being the dominant prey item for-
- juvenile delta’smelt in- the' summer (Lott.1998; . Nobriga. 2002; Hobbs et al. 2006). .
= Diatoms form thie base of the pelagic foodweb and primary consumers. (e.g. eopepods) o
appear to be food-limited in the Delta and Suisun (Muller-Solger et al. 2002; Sobczak et.
" - al, 2002) Pelagic. produetmty 1in the Delta and Suisunr Bay has been declining for . T Lt e
L several decades with a steep decline following the mtroductlon of the overbite clam m e e e
1986 (Klmmerer and Orsi 1996). H1$topatholog10al evaluations have provided ev1dence A
that delta smelt have been food-limited during the summer months (Bermett 2005). This © -
finding has been corroborated by recent work on juvenile delta smelt as part of ongoing
studies on the POD. Moreover, recent studies suggest a statistical association between
~ delta smelt survival: and the blomass of copepods in the estuary (Kimmerer 2008)..

Overall research in other estuaries has mdlcated fhat t1dal wetlands are hlghly productlve o
Although definitive studies have not been done on the type and amount of productivity in -
freshwater tidal wetlands of the Delta, brackish tidal wetlands of Suisun Marsh are one of
the most productive habitats in northern San Francisco Bay-Delta estuary (Sobczak et al.
2002). Itis likely that restored freshwater tidal wetlands in the Delta would have h1gher -
productlwty than the brackish wetlands of Suisun (Odum 1988). A large portion of the
production in Suisun Marsh consists of high quality phytoplankton-derived carbon .
(Sobczak et al: 2002) that is an important food source for zooplankton and therefore can

- contribute to the base of the pelagic foodweb. Modeling suggests that the tidal wetlands -
of Suisun currently provide about 6 percent of the orgamc carbon to the pelagic habitats

. of Suisun Bay (Jassby et al. 1993). In addition, sampling in Liberty Island shows that- .
these freshwater tidal habitats can be a source of high-quality phytoplankton that

- contribute to the pelagic food web downstream (Lehman et al. 2008). Thus, restoration
of large amounts of intertidal habitat in the Delta and Smsun could enhance the
eeosystem 8 pelagle productlwty e ‘ ‘

J usttficatmn

‘Since it was mtroduced into the estuary in 1988, the zooplankton Pseudodlaptomus 8
forbesi has been the dominant summertime prey for delta smelt (Lott 1998; Nobriga .
2002; Hobbs et al. 2006). There is evidence suggesting that the co-occurrence of delta ..
smelt and Pseudodiaptomus forbesi has a strong influence on the survival of young delta
smelt from summer to fall (Miller 2007). The Effects Section indicates that
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- , surroundmg channels should distribute prnnary ‘and secondary productlon from the ,

- optmnzed through i emdalh sitat restoration desrgned o mcorporate extensive. tidal

Pseudodiaptomus dlstrrbuuon may be vulnerable to effects of export facilities operations
. .and therefore the pI'Oj jects have a likely effect on the food supply avarlable to delta smelt o

. vlncrease in tidal wetlands Exchange of Water betiween the tidal Wetlands and..

',;Qwetlands to. adJ pelag1c habltats where delta smelt occur. This exchange should be

" “channels supported
: ;__,necessary tidal. pnsm

‘appropriately sized vegetated matsh plain which will prov1de the
i tam’ large tidal exchange B

— "New ev1dence mdmate how ndal marsh may beneﬁt delta smelt even nif they do not
~ occur extensrvely within the marsh itself: Spec1ﬁcally, momtormg suggests this specles
is taking advantage of recently—created tidal marsh and open water habitat in Liberty - .

- Island. The fact that delta smelt make heavy use of habitat in the Cache Slough complex s i

. has been evident in samphng by the DFG’s Spring Kodiak trawl and 20 mm surveys .. .~

(www.delta.dfg.ca. gov). The Spring Kodiak trawls show that delta smelt are present in f '
_channels of the Cache Slough complex during winter and spring; the collection of larval .-

delta smelt in subsequent 20-mm surveys indicates that these adult delta smelt eventually

‘spawn in the vicinity. Tn’ addition, the use of Cache Slough complex by delta smelt -

includes habitat on L1berty Island. The island flooded in 1998 and has evolved rapidly -

into a system of open-water and tidal marsh habitat. Recent sampling of Liberty Island -

by USFWS biologists (http: //WW'W delta.dfg.ca.gov/jfmp/libertyisland.asp) revealed that

‘delta smelt both spawn and rear in Lrberty Island. Lighttraps collected relatively high

-numbers of larval delta smelt i in several locations of Liberty Island during the 2003 -

spawning penod for th1s specles Moreover subsequent beach seine sampling showed

‘that older delta smelt were present at all ten of their sampling stations during 2002-2004 .

‘and in 2]l seasons of the year (USFWS, tmpubhshed data). These results are. particularly .- . .0 -
' strlkmg becatise they were from 2 perlod when delta smelt was at record low abundance. -

Collection of delta smelt from shallow inshore areas using seines indicates that the fish
- domnot occupy deeper pelagic habitat exclusively. These results seem reasonable in light

_ of the-area’s consistently high turbidity (N obriga et al. 2005; DWR, unpublished data)

* and zooplankton abundance (e.g. Sommer et al. 2004), both of which are important

‘habitat characteristics for delta smelt (Bennett 2005; Feyrer et al. 2007). In any. case, S e

these data suggest that freshwater tidal wetlands can be an fmportant habitet type to delta h e T
- smelt with propet desrgn and locatlon : . ce e

A momtormg program shall be developed to focus on the effecnveness of the restora‘uon C N
. program. Thrs program shall be reviewed and modified as new information becomes '
available. :
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Attachment 2
Excerpt from
Salmon BiOp

on tlmely hydrologm and b1olo g1ca1 consrderanons Important factors differ from yearto -
_year, and need to be considered in operatlons planning.: They include the projected size of
“the winter-run year class'(and thus the extent of habitat: needed) timing and location of - -

A spavmmg :and redds based on: aenal surveys;the xtent of the cold water pool glveniarr
: ( e malaise of the.

e .Zrecommendatr i,ﬂfor domg S0. The reqmrement to hire’ an mdependent contraotor to
_ recommend speclﬁc reﬁnements 10 the procedures in thls RPA responds to these
_recommendatlons _:f. : e

Actxon 1 2 3 Wmter-Run Passage‘and Re-Introductlon Program at Shasta Dam

See Flsh Passage Program, Actron A
Actxon I 2.6 Restore Battle Creek for Wmter-Run, Sprmg-Run, and CV Steelhead

" Objective: To partraﬂy compensate for unavmdable adverse effects of project operations by
- .restoring 'winter-run and spring-run to the Battle Creek watershed. A second population. of
* winter-run would reduce the risk of extinction of the species from lost resxhency and
- 1ncreased vulnerabzhty to catastrophlc events ' : »

Descrlptlon of Actlon Reclamation shall d1rect d1scret1onary funds to 1mp1ement the Baitle
" Creek Salmon and Steelhead Restoration Project. Phase 1A funding is currently allocated .
. through various partners and scheduled to commence in Summer 2009 (Reclamation. 20080) :
“DWR shalf direct discretionzry funds-for Phase 1B and Phase-2; consistent” Wlth‘the“proposed"““-“*'- -
amended Delta Fish Agreement by December 31 of each year, Reclamation and DWR will - S :
~ submit a written report.to NMFS on the status.of the project, including phases. completed
“funds expended, effectiveness-of project actions, additional actions planned (including a+.
schedule for further actions), and additional funds needed, The Battle Creek Salmon and
Steelhead Restoration Project shall be completed no later than 2019. '

' -,_:ijatlonale Modelmg pro;ectlons inthe BA show that adverse effects of ongoing prOJeot e
... operations cannot be fully minimized. Severe temperature—related effects due to pI‘OJCCt . ,,A_f_«_,' L
. -i.0perations will occur in some years. Th1s RPA includes an exception procedure in- ’
' antlclpatlon of these occurrences (see Action 1.2. 2) Estabhshlng additional populat1ons of . R
.~ winter-run is critical to stabilize the high risk of extinction resulting from the proposed action . -
on the only existing population of this species. $26 million has been identified for this. -
project in the American Recovery and Reinvestment Act of 2009, :
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. minjmum- flows. for anadromous fish in critically dry years, in lieu of the current 5,000 cfs BT
. navigation criterion, Recommendatmns shall be made to NMFS by December 1,2009.. The : :
.. . recommendations.wi "'mplemented uponNMF g ooncurrence 5 VR

-r OOO cfs may bead 31gn1ﬁeant draw on Shasta reservo1r ‘levels and affect the summer cold -
‘water. pool necessary to maintain suitable. temperatures for winter-run egg incubation'and -
- -emergence. Reclamat1on has stated that it isno longer necessary to maintain 5,000.cfs. for -
';_navrgatlon (CVP/SWP operanons BA, page/ 9),. Operatmg 10 a minimal ﬂow level based L
on fish needs, rather than on outdated navigational requirements, will enhance the ability o~
use cold—water releases to maintain eooler summer temperatures in the Sacramento River. .

‘-~ ~—~Actlon I S—Fundm' for CVPIA Anadromous Flsh Screen_Pro ram AFSP_. Bl

Lo e , ObJectlve To reduce entramment of Juvemle anadromous ﬁsh from unscreened d1vers1ons

Action: Reelamatlon shall screen priority ¢ d1vers1ons as 1dent1ﬁed in the CVPIA AFSP, o
consistent with previous funding levels for this program. In addition, Reclamatlon/CVPIA B
Program shall evaluate the potential to develop- alternative screened intakes thatallow =~ .. . . -
diverters to withdraw water below surface levels reqmred by the antxquated Wr]kms Slough- _‘ Lo

' navrgatlon requlrement cntenon of 5,000 cfs S

_ Rationale: Approxunately ten percent of 129 CvP daversmns Jisted in Appendlx D-10of the PR
' CVP/SWP operations BA are currently screened. Of these, most of the largest diversions =
(greater than 250 cfs) have already been screened; however, a large number of smaller N
o diversions (less than 250 cfs) remain unscreened or do not meet NMFS fish screening criteria .~ -
o e e (NMFS 19975 €. -CVP and SWP. Delta d1ver51ons, Rock Slough diversion): The: AFSP has-~_ et I
R - identified priorities for screening that is consistent with the needs of listed fish species. - A
Screening will reduce the loss of listed fish in water diversion channels. In addition, if new .
- fish screens: can be extended 1o allow diversions. below 5,000 cfs at Wllkms Slough then RS
cold water can be conserved during crztzcally dry. years at Shasta Reservoir for winter-run and
-spring-run life history needs. -

nt's'. e

- Actxon Suite L 6 Sacramento Rlver Basm ‘Salmomd Rearm‘ Habltat Im roveme
e , Objectlve To restore ﬁoodplam rearmg habrtat for Juvemle wmter—run sprmg—run, and CV R T
 steelhead in the lower Sacramento River basin, 10, compensate for unavoidable adverse effects of e e

. project operations. - This Ob_} ective may be achleved at the Yolo Bypass, and/or. through actmns in - . .
other suitable areas of tne lower Sacramento River.- : o
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The suite of actions includes near term and long-term actions. The near-term action (Act1on ;
o L62)is ready to be nnplemented and can provide rearing benefits within two years of issuing
this" Oprmon The long-term actions (Actions 1.6.1, L.6. 3 andI 6 4) requlre addrtronal plannmg
"'d coo dmatron ov r a f ve— to ten-year trme frame e S

eement and any amendments shall:’ (1) apply. for neeessary e
easements, and/ or water nghts from Wlllmg sellers; (3) seek additional
from Congress or the Calrforma State Legrslature respectr i and (4)

g T mg and ﬁsh passagef re under consrderatron in the BDCP
L ‘ development process and may ultimately satisfy the requlrements in Acnons L 6 and I 7 BDCP o _
I scheduled to be completed by December 31, 2010 S e e e T

"Ob_]ectxve To restore ﬂoodplam rearmg hab1tat for Juvemle Wmter- s sprmg~run, and CV o - B
- steelhead in the lower Sacramento River basin. Th15 objective may be achieved.at the Yolo- .
Vo ‘ '*Bypass and/or through acuons m other smtable areas of the lower: Sacramento R_1ver '

" “Action:’ In cooperatron with CDFG, USFWS, Nl\/IFS and the Corps, Reclamation and DWR
* shall, to the maximum extent of their authorities (excludmg condemnation authority); prov1de
" significantly increased acreage of seasonal floodplain rearing ‘habitat, with biologically: -
appropriate durations and magnitudes, from December through April, in the lower - _
Sacramento River basin, on a return rate of approxunately one to three years, depending on
- water year type. In the event that this action conflicts with Shasta Operations Actions 1.2.1 to
L2. 3, the Shasta Operatmns Actlons shall prevarl . R

, Implementatxon procedures By Deécember 31, 201 l Reclamatron and DWR shall subm1t e
' to NMFS a planto 1mplement this action. This plan should include an evaluation of options =~ 1
to: ( (1) restore Juvenile rearing areas that provide seasonal inundation at appropriate mtervals, :
such as areas identifiéd in Appendix 2-C or by ising the Sacramento River Ecological Flow -
“Tool (ESSA/The Nature Conservancy 2009) or other habitat modeling tools; (2) increase -
inundation of publicly and privately owned suitable acreage within the Yolo Bypass; (3) S
modify operations of the Sacramento Weir (which is owned and operated by the Department RN
' of Water Resources) or Fremont Weir to increase: rearrng ‘habitat; and (4) achieve the SRR A
" restoration ob_;ectwe through other operational or engmeerrng solutions. An initial - S
R performance measure shall be 17, 000-20,000 acres (excludmg trdally-mﬂuenced areas), w1th ’*ﬁ 2
~ appropriate frequency and duratlon This measure is based on the work by Sommer ef al.-
. (2001 2004) at Yolo Bypass and on recent analyses conducted for the BDCP process of
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I , - inundation levels at various river staées (BDCP Integration Team 2009).28 The plan may ‘
- include a propesal tomodify this perfonnance measure, based on best available science or on
L B e 501ent1ﬁca11y based adaptlve management process patterned after Walters (1997)

_V*Th1s plan also shall 1nc1ude‘ (1) speclﬁc blologlcau objectzves restoratlon act1ons, and T R IR O L Y

¢ S itional e w:th key mllestones mclud1 s

resto ition of 51gn1ﬁcant acreag 3 y" e (37 :
C ' ing, lcludmg habitat attnbutes uvemle and adult fnetrxcs, and mundatze

v vlmplementatlon, and a strategy to address those: ‘constraints. Reclamation and DWR shall, to
" the maximum-extent of their authorities and in-cooperation with other agencies and funding
.. - sources, implement the plan upon completlon and shall provide annual progress,reports to.
© " “NMFS. In the event that less than onie half of the total acreage identified in the plan’s.-
.. performance. goal is implemented by 2016, then Reclamatlon and DWR shall re-1mt1ate N
o 'consultatxon s SRR

K I TR J’v'_"'::The USFWS’, Delta srpelt biological op1mon 1ncludes ot action o testote 8 000 acres of t1da1 o -
., . - .. habitat for the benefit of Delta smelf. If these 8,000 acres also provide suitable rearing -
‘ LT ~ habitat for salmomds ‘they may be used in pamal satxsfactaon of the obJectwe of this actmn

“ This action is not intended to- confhct Wlth or replace habltat restoratlon planmng m the
- BDCP process

-Rationale: Rearing and m1grat10n habitats for all anadromous ﬁsh species in the Sacramento
basin are in short supply. Project operations limit the availability of such habitats by - '
reducing the frequency and duration of seasonal over-bank flows as a result of flood:
management and storage operational criteria. Recent evaluations on the Yolo Bypass and

‘ Cosumnes River have shown that juvenile Chinook salmon grow faster when seasonal
‘ floodplain habitats are available (Sommer et al. 2001, 2005; Jeffres ef al. 2008). Sommer ef :

-al, (2005) suggest - these floodplain benefits are reflected in adult return rates. Thisactionis =~ . ..
intended to offset unav01dab1e adverse effects to rearing hab1tat and juvenile product1v1ty of -
winter-run, spnng—run, and CV steelhead in the Sacramento River basin, by increasing . '

- available habitat that is inundated with the frequency 2 and duratlon of su1tab1e ﬂoodplam .
* rearing hab1tats durmg December through April. e

In high ﬂow years (e g., similar to 1998), this action can be achleved sole}y by 1nundat1on of
the Yolo Bypass In other years; this action may be accomplished by a combinationof - .~ . .-
RS actlons such as mcreasmg the year—to—year mundatlon frequency of existing ﬂoodplams such R
. as port1ons of the Yolo Bypass by restormg rearmg habitat attributes to sujtable areas,. RE
.~ through restoration or enhancement of intertidal areas such as Liberty Island creatlon or re- ol

‘ 'estabhshment of sxde channels and re- created ﬂoodplam terrace areas.’ L

28 The analyses assumed a notch in the Fremont Weir.
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e Descnptlon of Actlon By September 30 2010 Reclamatlon and/or DWR shall take Al
; ; ensure that an.enhancement plan is coms T~1eted and 1mplemented for

. shall be de51gned to.avoid stranding or’mlgraf" n bamers for Juvenﬂe salmon

Wm“"-" ”

Description of Actlon By December 31 2015 Reclama‘uon and/or DWR shall. develop and

* . implement’ Lower Putah Creek enhancements as described in Appendix 2-C, meludmg

. ‘effects of project operatlons ‘primary due to flood control operations.: Additional. -

~ stream realignment and ﬂoodplam restoration for fish passage improvement and multi- SRl
‘species habitat development on existing public lands. By September I ofeachyear, -~ . FERPE
Reclamation and/or DWR shall submit to NMEFS a progress report towards the successful .
o nnplementatlon of this action. This actmn shall not result in strandmg or m1grat10n bamers

. for )uvemle salmon. ' :

' Actlon I 67 47 Im. rovements to Llsbon Wexr

Actmn By Decernber 31 2015 Reelamation and/or DWR. shall to the maximum extent of
their authorities, assure that improvements to the Lisbon Weir are made that are likelyto -~
achieve the fish and wildlife benefits described in Appendix 2-C. Improvements will include
modification or replacement of Lisbon Weir, if necessary to achieve the desired benefits for
fish. If neither Reclamation nor. DWR has authority to make structural or operatlonal . el
modifications to the weir, they shall work with the owners and operators of the weir to make .
the desired improvements, including providing fundmg and technical assistance. By -
September 1 of each year, Reclamation and/or DWR shall submit to NMFS areporton - .
progress toward the successful 1mp1ernentat10n of this action, Reclamation and DWR must
assure that ﬂ‘llS action does not result in mlgratlon barriers or stranding of juvenile salmon. .

: Ratlonale for Acﬁons L 6 2 to 1.6.4: These acmons have been fully vetted by CDEG and
* found to be necessary- 1n1t1a1 steps in improving redrxng habitat for listed specnes in the lower
'_ _~Sacrarnento River basin.- These 1mprovements are necessary to off-set ongoing. adverse

descriptions of these actions are contained in the draft amendment to the Delta F1sh
Agreement (CVP/ SWP operatlons BA appendix Y). : -
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‘ Attachment 3

Excerpt from
Longfin-= Smelt ITP

7 =-Measures That- Con‘mbute to Ful! l\m’ngatlon R

wetlarid habitat to enhance longfin smelt water habitat is necessary and required-under::

0 with implementation of-the Project.. The following measures; when implemented-in

6 4 ~“To ensure the minimization measures designed to minimize take of the Covered Ao
‘Species are effective, Permitiee shall conduct inspection, maintenance and -

- reporting on all of the fish screens at the NBA, RRDS, and Sherman Island R

" 'diversions during November through June. Permi.ﬁee shall submit.a plan, within 3.... 1 .
months .of Permit issuance, detailing the inspection, maintenance and reporting - .
scope and schedule that cover the fish sereen and any other.components that may
affect soreening-efficiency. ‘After.the planisiapproved by DFG;the Permittee:shall.:
adhers to'the:maintenance, inspection and reporting schedule described-in the:
plan Effectweness monltormg requtrcments for these facxlftﬁes 1s descr;bed ‘below

A DFG has determmed ihat permanent pro’tacﬂon of. mter«t&dal and assooxated sub—‘tldal
| ‘CESA tofully mitigate the impacts of the taking on the Covered Species that will result

" -conjuniction with:the flow measures in Gondition & above; will enhance the. estuann

: !angﬁn smelt from the proposed Pro;ect

-»»7 1 To rmprove @verall habxtat quality-for iongfm smeit in the Bay Delta Estuary, .

processes’ ‘and open water habitat bensficial for longfin smelt and pravxde some * R
. additional habitat.for longfm smelt in deeper:arsas. These measures, in conjunctxon with - 1«00
- the flow measures which:minimize and parfially mmgate take will fully mmgate 1ake of R

‘Permittee shall fund-the acquisition, initial enhancement, restoration, }ong-tenn
* ‘managemernt,.and lcng-term monitoring-of 800 acres of iriter-tidal and assoclaied
‘stib-tidal wetland habitat in a mesohaline part of fhe estuary. This.condition‘is.-
“intended to provide benefits supplemental fo the benefits resulfing fromthe flow"
- requirements described in Condition 5 above. The identification and development
of the restoration sites, and development of sxte—spectﬁc management and o
" monitoring plans shall be appropriate to improve habitat conditions for lengfin smelt |- .~ -
- and shall be submitted to DFG for review and approval. The restoration efforts. - .40
- shall-begin with the. acguisition and planning for restorationof at least 160-acres: = . -
‘within 2 years of issuance of this Permit. ‘Subsegquent restoration efforts shall
. testore at least 160 acres every 2 years and all restoration shall be completed: bv
- Permittee within 10 years. . If longfm smelt-are not listed by the Fish and Game.-
- Commission at the March 2008 meeting, the inter-tidal and sub-tidal wetland -
‘habitat restoration requirement shall be 20.acres for the period from February 23, 3
. :2008 to March 8, 2008 and shall be compleied by December 31, 2010. These
. acreages-are above and beyond any acres already under development or planned.
that are requnred for compliance with any existing CESA permits. Implementatxon g
of this may require separate CESA and CEQA consultations to evaiuate mlmmxze o o
- and mmgate any restoratlon eﬁects on other hsted specxes R
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- 7.2 DFG's approva[ of the Mitigation Lands (Lande) must be obtained prior to

. 7 2 1 Transfer fee ‘utle io the Lands cenvey e conservation easemen‘z or prov;de

it " 722 Prowde a rec:ent prehmmary ’ntle report mrtral Phase1 report and other

" acquisition and fransfer by use of the Proposed Lands for Acquisition Form or by
other. means speclf ied by DFG. As par’r of thrs Condition, Permittee shalk:

. ..~ancther mechanism:approved:by: BFG__over the Lands to DFG underterms . .}«
-approved by DFG: Alternatively, a ceneervatron easement aver the Lands
ay.be cenveyed to a- DFG-approved.no -profrf orgamza’don quahf ed' £
‘pursuant to-California Government.Code section 85985, with DFG named
- fhn’d party beneﬂcrary under terms appreved by DFG e

necessary documents. All documents conveying the Lands and all condrtrone .
-+ oftitle are subject fo the approval of DFEG,. and if apphcable the Department .
: - of Seneral Services... LT s S e e

.3. Reimburse DFG for reasonable expenses:incurred during title and i
.. documentation review, expenses incurred-from otherstate agency. revxews
~and-overhead related to transfer.of the-Lands to DFG. DFG-estimates that

'7 3 Al land acqurrad for the purposes of. rmplemenﬁng this Condmon shaii be

; Momtormg and Reportmg
- Permitiee shall ensure that information is gathered and reported to ensure proper
- results of these Conditions .are achieved, and that appropriate and. adequate R
irfformation is gathered 1o evaluate the sffectiveness of these actions on the targeted
= lrfe stages of longﬁn smelt sothat the acﬂons can be refi ned if needed ‘ :

8 1 Permrttee sha!} fund tts share of the lnteragency Eco]oglcal Program to centrnue

& 8’.2, »Permrttee shall fund addr’cronal monrtonng related to the extent of ’rhe mcsdemal

fhis Praject will create an additional'cost to DFG.of no more than $3 000 for P
e "vever_y fee {itle deed or easement processed = e

evaluated and all appropriative and riparian rights obtaned with-the land -

-acquisition shall be recorded. - All waiter: rights obtained and not necessary for
f rmplementatlan of the long-term management and monitoring -plan shall be
o transferred to in stream benefrc;ai uses under Water Code Section 1767.

implementation :of the Conditions of Approval of the Permit, that the intended physical .

. “the following existing monitoring efforts, all-of which are key te monitor the -
. Covered Species response to Project operations and the Conditions of Approval , L
of this. Permit. :These include sampling of the FMWT, Sprmg Kodrak Trawl 20— TR S
~mm Survey, Smelt Larval Survey, _and Bay Study e

- fake of longfin smelt: and the effectiveness of the minimization measures, = .
lmmedrate needs include extension of the time. penod of 'che existing smelt larval
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9 Fundmg Assurance )

.. “Lands;, the Permittee 'shall prépare a Property /Analysis Record (PAR) or PAR--v .
.+ equivalent analysis prior.to providing the funding: for each approved Lands: - :
. parcel. The Permitiee shall submit fo DFG for review and approval the results of
.. the PAR or PAR-equivalent analysis. - This analysis will be reviewed by the DFG.
- otprdetermine the approprrate firstyear management costs and long-termfundin

: Tovhe xtentauthorfzed:under Cahforma law Permxttee sha,l fuliy fund all expenthure

47 Pemhittée shalt p
-+ < ‘monitoring. actwltles onthe requxred compensatory. habitat lands (Lands)
' " identified in-Condition 7. Te determing the“amount.sufficient to fund all -

Permit. ‘The Permittee shall contlhue to work and coordinate with DFG salvage -~
staﬁ to ensure as close to real ‘ume mformatzon sharing as feasxble : :

.sufﬁclen‘c fundmg for perpe‘fuai management and

moniforing efforts and the operations maintenance and management on the

ST e2
© . mitigation (including acquisition of Mitigation Lands), monitoring, and reporting -+ = .~ v
" activities only if Permittee-ensures funding to'complete those activities by provndmg S T

e “aEmount necessaryfor the: m—perpetuttymanagement of the Lands. ' As eagh .~
~ parceél of the Lands is‘acquired ard following DFG. review and appreval of the

" PAR, the fund[ng shallbe prov:ded by Permlttee

“20% of the funding assurance shall be provided. Additional 20% payment.shall be - [

Permrﬁee may proceeﬁ thh the. Preject befere compietmg all of the reguired

funding assurance to DFG, ‘Within'3 months afterthe effective date of this Permit,

provided at years 2, 4,6 and 8. The funding assurance shall be provided in:the -

“form of & bond in the form of Attachment C or irevocable stand-by letter of credit in |

the form of Attachment D or:another form of funding assurance approved by the
Director, demonstrating DWR'’s financial commitment through SWP secured

~funding-sources. The funding-assurance:will be heid by DFG or in a manner.

- approved by DFG. The funding assurance shall allow DFG to draw on the: pnncxpéﬂ P

sum’if DFG, at its sole discretion, determines that Permittes has falled to comply .-

with the Conditions 6, 7 and 8 of this Permit. The funding assurance (or any

- portion of such funding assurance then remaining) shall be released to the

F’ermlttee after all of the Permlt Conditions have been met as evndenced by

| . Tlmely submission of all required reports |

An on—s;te ;nspectnon by DFG and

:  ; Wntten approva! from DFG

-+ Even if funding.assurance.is prov;ded the Permﬁtee must complete the reqmred

acquisition; protection and transfer of all required Lands and record any required -
conservation easements no later than 10 years after the issuance of this Permit, as

‘Page 17

23




“~specified in Conditicn 7. DFG may require the Permittee to provide additional
Lands and/or additional funding to ensure the impacts of the taking are minimized
and fully mitigated, as required by law, if the Permittee does not complete these

' requ;remen’cs w;thm the speclﬂed ﬂmeframe o ,

T he fundmg assurance shalf be in: ihe arhiou of $2 406 000 00 based on: the
Sllow ,gfestlmated costs. of implemeniting the:Permif's mitigation, monitoring: and
ing tequirerments:’ The Pérmittee shall notify the. DFG-upon furnishirig: each .
;of the 'followmg fi numclal assurances or subs’cantial equtvalent appmved by DF'

Land a6y isition: costs for xmpacts ‘co habltat, calcu}ated at $1 500 ﬂllacre far
BODaces $'i ZOODOODO RS

hl' b) Costs bf enhancmg Lands calculated at $250 GDlacre for 800 acres .
+$200,000:00. PR AR A

""'Eqdowment costs xnmaﬂy eshma’ced at $’1 /000,000, OO or substan’u equwaleni

- Amendment:

-|' This Permit.may be amended w:thout the concurrence of ’the Permsttee 1f DFG determmes
- that continued implementation of the.Project under existing Permit conditions :would : i
| jeopardize: ‘the continued existence of a Covered Species or that Project changes or: changed b
‘1 biological conditions necessitate a Permit:amendment fo ensure that impacts to:the' Covered -
“I" Species are minimized and fully mitigated. DFG may also amend the Permzt at any ‘ume ‘
thhout the concurrence ef the Permlttee as. ;equ:red by law : .

Stop-Work Order - G S :

To prevent or remedy a potentzal vxola’uoa of permxt csndltlons DFG will consuit wath
Permitiee to address the potential viclation and will give Permittee a reasonabile fime m :
correct the potential violation and‘imp‘lement possible alternative actions before issuing a -
stop-work order. ‘Director may issue Permittee a written stop-work order to suspend any

~ activity covered by this Permit for an initial period of up o 25 days to-prevent or remedy a ol
“violation of Permit conditions (including bit not limited to failure to comply with reporting, ... -
| ‘'monitoring, or habitat. acquismon obligafions) or to prevent the illegal take of an endangered, .

“threatened, -or candidate species. Permittee shall comply with the stop-work order -

immediately upon receipt thereof. DFG may extend a stop-work order under this provxélbn for |

a period not to exceed 25 additional days, .upon written notice to the Permittes. DFG shall

commence the formal suspension process pursuant to California Code of. Reguiatlons Tiﬁe

4 sectxon 783 7 wﬁhm ﬂve workmg days of i lssumg a stop-wark order

Compllance wrth Other Laws

-t This*Permit contains-DFG’s requirements for the Project. pursuant to: CESA Thls permlt daes S

not necessarily create:an entitiement 1o proceed with the Project. Permlttee is responsm}e for S

"'campiyxng with all other apphcable state, federal, and local laws,
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DWR and DFG Fish Restoration Program Agreement

Proposed Agreement Commitments and Estimated Costs Attachment 4

| : kestoration - Mitigation Actions 1 Action Features Agtici;;a_xtted Status Year 1 Year 2 Year 3 Year4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10 TOTAL
enefits

SECTION A.  Delta Smelt &
Longfin Smelt Actions

A1. Early Implementation Actions

Cache Slough Complex :
a. Prospect Island a. Up to 1316 acres. Habitat benefits for improved estuarine . .-.. | - .In
b. Liberty Island b. TBD based on enhancement of existing habitat processes and function to support delta smelt, | Progress

over baseline conditions. longfin smelt and other Fish Species.

A2. Additional Potential Mitigation
Actions for In-Delta Acreage - ' : 4

Actions in the Delta, Suisun Marsh,
and Cache Slough Complex:

| a. Western Cache Slough Complex a. Acres to be determined. . a. Food web, tidal processes, habitat.
b. Little Holland Tract Restoration b. Acres to be determined. b. Tidal Processes, habitat,
i Project )
¢. Eastern Egbert Tract Restoration ¢. Acres to be determined. Planning
| Project d. 207-1100 acres d. Habitat benefits for improved estuarine
j d. Hill Slough West Tidal Marsh processes and function to support delta smelt,
‘ Restoration } longfin smelt and other Fish Species.

SECTION B. Anadromous Fi'sh

Actions
T LB1._Early 'Imglementafio'n Actions e ) '
| Battle Creek Phase 2 Open 31.5 miles of spawning/rearing habitat Winter/spring-run, Chinook, spawning/rearing Planning $12,000,000 . $12,000,000
One time-
fixed cost

B2. Additional Potential

| Anadromous Actions e L e ) .
i a. Lower Putah Creek Re-Alignment | Improved juvenile rearing, upstream passage for a.Fall-run Chinook T
f b. Lisbon Weir Improvements adult anadromous fish and downstream passage for | b.Passage — Chinook, sturgeon, splittail Ongoing
3 c. Tule Canal Connectivity juvenile anadromous species ¢.Passage ~ Chinook, sturgeon, splittail
[ d. Fremont Weir Fish Passage ~~ | "¢ Water Rightpurchase d.Passage — Chinook, sturgeon, splittail
! e. Yolo Bypass Floodplain Habitat « Water/energy bypass purchase e.Spawning, rearing, and foodweb — splittail, ~
f.  Additional Listed Anadromous « Tributary restoration action Chinook, rearing
Fish Species Project « Fish passage improvements f.TBD :
Opportunities

] Section C Total Estimated costs

$20 Million® $36 Million $40 Million $32 Million $32 Million | $160 Million

SECTION D. .
DFG Staff Resources

| Estimated Staff necessary to support mitigation Facilitate implementation of mitigation actions. . $1,000,000 $1,000,000 | $1,000,000 $1,000,000 | $1,000,000 $1,000,000 | $1,000,000 $1,000,000 | $1,000,000 $1,000,000 $10,000,000
'~ activities. ' . ’
8 PYs Total: 5 PY- Planning and Monitoring 3 PY-
restoration habitat management planning & transfer
agreements.
DWR Staff Resources Estimated Staff necessary to support mitigation $750,000 $750,000
activities. Total 5 PYs New Positions.

$750,000 $750,000 $750,000 $750,000 $750,000 $750,000 $750,000 $750,000 $7,500,000

YEARLY SUMMATION of C

Percent progress towards agreement e TBD (up to
mitigation acreage. 3000 acres)
To Be Determined (TBD).

AY

' Delta Fish Agreement Actions that DWR will continue to implement include:
Delta Bay Enhanced Enforcement Project (DBEEP); Suisun Marsh Fish Screen Operations and Maintenance Project; Prospect Island Habitat Restoration Project; Spring-Run Warden Overtime Program; Deer Creek Water Exchange Program; Mill Creek Water Exchange Program;

Butte Creek Fish Passage and Monitoring Program; San Joaquin River Maintenance Project- Tuolumne, Merced, Stanislaus Rivers Gravel and Habitat Maintenance; Tuolumne River Salmon Habitat- La Grange Grave! Project; Merced River Salmon Habitat- Wing Deflector Gravel -
Project; Merced River Salmon Habitat- Robinson Reach and Ratzlaff Reach; Merced River Hatchery; Hills Ferry Barrier San Joaquin Project; Upper Western Stone Project- Merced River Habitat Project.

? These funds are to be expended over the first three to five years, or as determined when the projects are fully designed. Estimated costs based on $20,000/acre to acquire and restore habitat, actual costs will vary.
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