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From: Department of Food and Agriculture Steve Shaffer, Director 
        Office of Agricultural and Environmental Stewardship 
 
Subject: Notice of Preparation (NOP) of a Draft Environmental Impact Report (DEIR) on the Monterey 

Amendment to the State Water Project (SWP) – SCH #2003011118 
 
The California Department of Food and Agriculture (CDFA) has reviewed the NOP for the proposed 
Monterey Amendments to the SWP.  CDFA’s mission is to protect and promote California 
agriculture and the natural resources upon which agriculture depends.  Towards this end, we offer 
the following suggestions for the DEIR. 
 
The Monterey Amendment to the SWP contracts reflects the principles agreed to by the 
Department of Water Resources (DWR) and SWP contractors in 1994.  In 1995, the DEIR that was 
prepared for the Amendment was litigated, leading to the preparation of the DEIR at hand. 
 
The subject DEIR will address the environmental effects of adopting the Monterey and other SWP 
contract amendments.  Among other things, the Amendment would:  (1) result in a new method for 
the allocation of SWP water supplies (i.e., allocation in proportion to each contractor’s Table A 
contract amounts); (2) eliminate Article 18(b) that makes special provision for allocation reductions 
in the event of permanent shortages; (3) cause the permanent retirement and transfer of 45,000 
acre-feet, and make available for permanent sale to urban contracts of 130,000 acre-feet, of 
agricultural Table A contract water; (4) enable voluntary water marketing and groundwater banking; 
and, (5) issue guidelines on permanent transfers of Table A water. 
 
Overall, the Monterey Amendment has the potential for significant positive impacts on agricultural 
water users.  With its well-defined rules of allocation, agricultural water users will benefit from a 
greater degree of water reliability from year to year.  At the same time, the Amendment could have 
long-term adverse impacts on agriculture from water transfers away from agricultural and to urban 
users, both north and south of the Delta. 
 
Indirect and Growth-Inducing Impacts 
The Amendment will give conveyance priority at the Banks Pumping Plant to SWP contractors, 
including water transferred to SWP contractors from non-SWP sources.  An example is the transfer 
of water from Northern California agricultural water districts by the Metropolitan Water District of 
Southern California to help offset the loss of Colorado River water.  The same pumping priority 
rules could result in non-SWP urban water users resorting to water transfers from agricultural lands 
south of the Delta if Northern California water is unavailable due to lack of pumping capacity at the 
Banks Pumping Plant.  Therefore, one indirect impact of the project could be the temporary or 
permanent loss of agricultural production capacity due to the greater opportunity (in one case), and 
necessity (in another), for water transfer away from agricultural water users, both north and south of 
the Delta.  We recommend that this potential impact be addressed in the DEIR as both an indirect 
and growth-inducing environmental impact. 
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Cumulative Impacts 
Currently there are no statewide policies or guidance on the temporary or permanent transfer of 
agricultural water to non-agricultural uses.  The Monterey Amendment will enable greater flexibility 
for water transfers among agricultural water uses as well as from agricultural users to municipal and 
industrial users.  The proposed settlement would require the issuance of guidelines on permanent 
transfers.  However, transfers facilitated by the Monterey Agreement will be only one arena within 
which transfers are, or will be occurring.  For example, the CALFED Bay-Delta Program’s 
Environmental Water Account has as one of its purposes assisting in the transfer of water to help 
match water needs and supplies.  The cumulative impact of water transfers being conducted 
throughout California’s water landscape needs to be addressed to understand the full impact of this 
project on agricultural water and land resources.  We recommend that the DEIR assess past 
permanent, current and foreseeable water transfers involving agricultural water users.  The analysis 
should assess how, in aggregate, the transfers could affect production capacity and flexibility (range 
of crops that can be grown in response to market demands) of California agriculture.  Also, among 
the cumulative impacts on agricultural land and water that are analyzed should be the potential 
concurrent loss of related habitat.  For example, the idling of rice land in Northern California will not 
only result in the loss of production capacity, and the potential loss of jobs and local economic 
stimuli, but also of wildlife habitat, such as for migratory waterfowl and the Giant Garter Snake. 
 
Alternatives 
As noted, among of Monterey Amendment’s agreements is the elimination of the permanent 
shortage provision (Article 18(b)).  We understand that this provision may be reintroduced in some 
form or another as a project alternative or mitigation measure.  If this occurs, we recommend that 
the impacts on agricultural land and water resources be thoroughly analyzed from the potential 
implementation of a phase down, over time, of agricultural water deliveries under likely shortage 
scenarios. 
 
Mitigation Measures 
The proposed settlement agreement calls for guidelines on permanent Table A Transfers.  These 
guidelines may serve as an opportunity to partially mitigate some of the impacts mentioned above.  
For example, the guidelines could require that proposed transfers be contingent on the conduct of a 
cumulative environmental and economic impact analysis.  The guidelines could also set forth 
transfer priorities based on the significance of affected agricultural lands, perhaps as indicated by 
USDA land capability classifications, the Department of Conservation’s Important Farmland Series 
map designations and other factors.  We recommend that these and other mitigation measures be 
considered in the DEIR. 
 
Thank you for the opportunity to review and comment on the NOP.  If you have questions on our 
comments, please feel free to contact me at (916) 657-4956.  Also, please feel free to contact me 
during the preparation of the DEIR for assistance in responding to our concerns. 







 
Sent by email to delores@water.ca.gov and by U.S. Mail  
 
 
 
February 24, 2003 
 
 
Delores Brown, Chief  
Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Subject:  Scoping Comments on the Monterey Amendment to the State Water 

Project Contracts et al Notice of Preparation of Environmental 
Impact Report (NOP) 

 
Dear Ms. Brown: 
 
Contra Costa Water District (CCWD or the District) has reviewed the Notice of 
Preparation for the Department of Water Resources’ (DWR) Environmental Impact 
Report for the “Monterey Amendment to the State Water Project contracts (including  
Kern Water Bank Transfer) and Other contract Amendments and Associated Actions 
as Part of a Proposed Settlement Agreement in Planning and Conservation League v. 
Department of Water Resources” (Project), released on January 24, 2003. CCWD is 
hereby providing its scoping comments on the Project. 
 
CCWD is a publicly owned water supply agency serving approximately 450,000 
people in central and eastern Contra Costa County and has a vital interest in 
protecting the quality and reliability of its water supply. A description of CCWD’s 
existing water system and new facilities is attached (Attachment A). CCWD 
currently diverts its drinking water supply from intakes at Rock Slough, Old River 
south of Highway 4, and Mallard Slough. CCWD’s drinking water supplies are 
vulnerable to degradation in San Joaquin River water quality.  CCWD is concerned 
about elevated contaminant concentrations such as salt, total organic carbon (TOC), 
and pathogens at its Delta drinking water intakes. CCWD’s service area is within or 
conveniently served from the legal Delta, and is therefore interested in the Delta 
Protection Act in particular and other statutes generally known as “Area of Origin” 
statutes. 
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CCWD has three specific scoping comments it anticipates seeing discussed in the Environmental 
Impact Report for the Project (EIR). 
 
Water Quality and Water Supply Impacts 
 
The EIR should include analysis of water quality and water supply impacts on CCWD’s three 
Delta intakes.  CCWD recommends using a water quality significance criteria of 5 mg/L or 5% 
chlorides increase, whichever is greater, as an indicator of whether a change might be an impact 
(changes greater than those levels found in the analyses should be examined further). 
 
Fairfield, Benicia and Vacaville Water Rights Settlement 
 
The EIR analysis of water quality and water supply impacts should include the implementation 
of settlement agreements relating to “Area of Origin” claims, such as the recent Fairfield, 
Benicia and Vacaville Water Rights Settlement.    
 
Delta Protection Act and Area of Origin Statutes  
 
The EIR should disclose how the Project will address the rights afforded other entities under the 
Delta Protection Act and “Area of Origin” statutes.  This interpretation should not result in 
redirected impacts to other parties. 
 
 
CCWD looks forward to reviewing the EIR prepared for this Project.  If you have any questions 
regarding these comments, please contact Lisa Holm at (925) 688-8106, lholm@ccwater.com or 
myself at (925) 688-8187. 
 
Sincerely, 
 
 
 
Richard A. Denton 
Water Resources Manager 
 
LMH 
 
Attachments 
 
A. CCWD operations and facilities 
 
SWP Contracts File 
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Attachment A 
  CCWD Operations and Facilities 

 
The Contra Costa Water District (“CCWD”) serves approximately 450,000 people throughout 
north, central and east Contra Costa County.  Its clients also include 10 major industries, 36 
smaller industries and businesses, and 50 agricultural users.  CCWD operates raw water 
distribution facilities, water treatment plants, and treated water distribution facilities.  CCWD 
supplies raw and treated water to Antioch, Concord, Diablo Water District (serving Oakley), 
Pittsburg, Southern California Water Company (serving Bay Point), Martinez, and parts of 
Pleasant Hill and Walnut Creek. 
 
CCWD's treated water service area encompasses all or part of the cities of Concord, Clayton, 
Clyde, Pleasant Hill, Walnut Creek, Martinez, and Port Costa.  Treated water for this service area 
is provided from the District's Bollman Water Treatment Plant in Concord.  The 75 MGD 
Bollman facility uses chlorination for pre-oxidation, chlorination and intermediate ozonation for 
disinfection and chloramine for disinfection residuals.  CCWD also supplies treated water to the 
Diablo Water District (“DWD”), which serves customers in Oakley from the Randall-Bold 
Water Treatment Plant, jointly owned by CCWD and DWD.  This treatment plant is a 40 MGD 
direct/deep-bed filtration plant and utilizes both pre- and post-ozonation to provide a high quality 
drinking water to the customers in its service area. 
 
CCWD is entirely dependent on the Delta for its water supply.  The Contra Costa Canal and the 
recently completed Los Vaqueros Project make up CCWD’s principal water supply and delivery 
system.  CCWD diverts unregulated flows and regulated flows from storage releases from 
Shasta, Folsom, and Clair Engle reservoirs into the Sacramento River as a contractor of the 
United States Bureau of Reclamation’s (“Reclamation”) Central Valley Project (“CVP”).  Under 
Water Service Contract I75r-3401 (amended) with Reclamation, CCWD can divert and re-divert 
up to 195,000 acre-feet annually (“AFA”) of water from Rock Slough and the new Old River 
intake.  Currently, CCWD uses between 125,000 and 140,000 AFA.  Under CCWD’s Water 
Rights Permit No. 20749, CCWD can divert up to 95,980 AFA of excess Delta flows to Los 
Vaqueros Reservoir for storage between November 1 of each year and June 30 of the succeeding 
year.  CCWD can also divert up to 26,780 AFA of water from Mallard Slough under its own 
water rights (Water Rights License No.3167 and Permit No.19856).  The City of Antioch and 
Gaylord Container, both customers of the District, also have water rights permits to divert water 
from the Delta. 
 
CCWD has obtained its water supply from the Delta since 1940.  Delta water is subject to large 
variations in salinity and mineral concentrations. CCWD and its customers' water supply from 
the Delta is also vulnerable to any man-made or natural sources that could degrade Delta water 
quality.  Degradation in water quality is objectionable to many CCWD customers, costly to all 
residential and industrial users, and a health risk for some individuals.  The most recent federal 
drinking water regulations promulgated in December 1998 impose stringent limits on 
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disinfection by-products in treated water.  To ensure that the standards for the principle 
disinfection by-products that are currently regulated (maximum concentration limits for bromate, 
total trihalomethanes, and haloacetic acids) are met, low bromide and organic carbon levels in 
the source water are critical.  Bromide level is directly proportional to the chloride concentration 
in Delta water.  
 
Contra Costa Water District is committed to supplying its customers with the highest quality 
water practicable and providing all reasonable protection of the supply from any known or 
potential source of hazardous contamination.  CCWD Resolution No. 88-45 states in part that: 

 
"CCWD is committed to reducing the concentration of sodium and chloride in the 
District's water, thereby reducing household and landscape irrigation concerns and 
industrial and manufacturing costs caused by the fluctuating sodium and chloride level of 
CCWD's Delta source...." 

 
In May 1987, CCWD's Board of Directors adopted water quality objectives for water distributed 
within its service area.  The acceptable concentration levels for sodium and chloride were 
established at 50 milligrams per liter (mg/l) and 65 mg/l, respectively.  In 1988, the voter-
constituents of CCWD approved the issuance of bonds to finance a $450 million water quality 
and reliability project known as the Los Vaqueros Project.  The primary purposes of the Los 
Vaqueros Project are to improve the quality of water supplied to CCWD customers and minimize 
seasonal quality changes, and to improve the reliability of the emergency water supply available 
to CCWD.  The Los Vaqueros Project consists of a reservoir with 100,000 acre-feet of storage, a 
new point of diversion (at Old River south of the State Highway 4 crossing) which operates in 
conjunction with the current Rock Slough diversion point, water conveyance and delivery 
facilities, pumping plants, and other facilities. 
 
On June 2, 1994, the State Water Resources Control Board issued Decision 1629, which gives 
CCWD additional rights to divert and store water for beneficial uses.  The State Board 
subsequently issued Water Rights Permits No. 20749 and 20750 for filling Los Vaqueros 
Reservoir from the new intake at Old River near Highway 4 and diversion and storage of the 
water of Kellogg Creek.  These rights are in addition to the contractual rights to divert and store 
water furnished through the CVP.  Construction of the reservoir began in September 1994 and 
was completed in January 1998.  Diversion from the Old River intake for delivery to CCWD's 
service area began in the summer of 1997. Under Water Rights Permit No. 20749, CCWD can 
divert up to 95,980 AFA of excess Delta flows to Los Vaqueros Reservoir for storage between 
November 1 of each year and June 30 of the succeeding year.  On January 28, 1999, the Los 
Vaqueros Reservoir was filled to 100,000 acre-feet for the first time.   In February 1999, CCWD 
released water from the reservoir for use in the District's service area for the first time.  Releases 
from the reservoir are also scheduled to provide net benefits to the Delta ecosystem by allowing 
CCWD to cease all diversions during fish-sensitive periods. 



Mr. Jason Phillips, Project Manager 
Comments on the San Luis Drainage Feature Re-evaluation and EIS 
November 30, 2001 
Page B-3 of 3 
 
The key to successful performance of the Los Vaqueros Project is the District’s ability to fill and 
continue to refill the reservoir from Old River with high quality water, and to use that water for 
blending when salinity at the District’s Delta intakes exceed the 65 mg/L chloride goal.  Any 
increase in Delta salinity caused by new Bay-Delta projects will increase the demand on 
blending water from the reservoir while at the same time reducing the availability of high quality 
water for refilling.  The District and its 450,000 customers will be impacted through higher 
pumping costs to replace the extra blending water that is released, through additional treatment 
costs, and through increased corrosion and health effects of delivering higher salinity water.
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March 28, 2003 
 
Ms. Delores Brown, Chief 
Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA  95816 
 
Re: Notice of Preparation of EIR for the Monterey Amendment to the SWP Contracts 
 
Dear Ms. Brown: 
 
The East Bay Municipal Utility District (EBMUD or District appreciates the opportunity 
to comment on the proposed Draft Environmental Impact Report (DEIR) for the proposed 
Amendments to the State Water Project contracts to implement the Settlement Agreement 
reached in the Planning and Conservation League v Department of Water Resources 
litigation).  EBMUD is a large west coast retail water supplier, serving over 1.3 million 
customers in portions of Alameda and Contra Costa Counties.  The District’s primary 
source of water is from the Mokelumne River, and the District also has a contract with 
the U.S. Bureau of Reclamation for a supplemental supply of water from the Central 
Valley Project (CVP).   
 
As a CVP contractor, EBMUD continues to have a keen interest in the inter-relationship 
between the CVP and the State Water Project. The District has also participated in 
several CALFED Bay-Delta stakeholder processes, and continues to closely monitor 
programs, projects and emerging rules that affect Bay-Delta operations.  With this 
perspective, EBMUD offers the following comments. 
 
The relationship between CALFED’s 8500 cfs / South Delta Improvement Program 
DEIR and the Monterey Agreement DEIR should be clearly described in the pending 
EIRs.  It is the District’s understanding that the 8500 cfs project will result in firmer SWP 
deliveries, which appears relevant to the underlying Planning and Conservation League 
(PCL) lawsuit.  Revised operating rules are also part of the 8500 cfs efforts, which again 
seems relevant to the “firmness” of deliveries.  EBMUD’s interest in the 8500 cfs project 
relates to the impacts such a project could have on Mokelumne River fisheries and the 
need for adequate mitigation for any impacts.   
  
The DEIR must also clarify the terms and conditions that would be imposed for 
transporting non-SWP supplies through the Delta, and the potential fishery impacts and 
proposed mitigation measures to minimize or eliminate any impacts.  This year, the 
Metropolitan Water District of Southern California may move up to 200,000 AF of non-
SWP water through the Delta.  The pending DEIR should clearly state that any such 
transfers require separate environmental documentation and are not covered by the 
Monterey Agreement DEIR.  
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Under CEQA, the DEIR must address a project as a whole.  With respect to the Kern 
Water Bank, the DEIR needs to address the permit changes required for banking of 
DWR’s surface water in groundwater basins, in accordance with the Water Transfer 
Workgroup’s final report to the State Water Resources Control Board:   

 
…. the SWRCB’s practice has not been entirely consistent with respect to 
whether a change order is required for banking of water within the service area of 
large water wholesalers such as the State Water Project, Metropolitan Water 
District, or the Central Valley Project.  Since their permits allow a wide variety of 
beneficial uses throughout their service territory, SWRCB practice has been to not 
require a change order.  Still, unless groundwater banking is expressly authorized 
in the permit, it would be prudent to obtain a change order in order to assure that 
the project will be eligible for a permanent license.  (p. 34, Water Transfer Issues 
in California, June 2002, emphasis added)  

 
The SWRCB’s permitting process is one of the ways legal users of water, such as the 
USBR, can access the impacts on the fishery resource and water supply availability and 
timing changes to their CVP contractors. 
 
Specific to that last point, the DEIR must identify how operation of the Kern Water Bank 
would affect deliveries to Central Valley Project contractors. Storage of water in the 
Bank in wetter years may make less water available to SWP and CVP contractors in later 
years. 
 
If you have any questions, please call Mr. Alan Thompson of my staff at 510/287-1185. 
 
 
Very truly yours, 
 
 
 
Gary W. Darling, Manager 
Water Supply Improvements Division 
 
GWD:ALT:alt 
W:\wsid\WORK\ALT\MADEIRComments2.doc 
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March 27, 2003 
 
Ms. Delores Brown, Chief                                                                             
Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street  
Sacramento, CA  95816 
  
Subject:  Scoping Comments for EIR for Monterey Amendment to the State Water 

Project Contracts (including Kern Water Bank Transfer) and Other Contract 
Amendments and Associated Actions, as Part of a Proposed Settlement 1                              

 
Dear Ms. Brown: 
 
Environmental Defense appreciates the opportunity to provide comments on the 
Monterey Plus EIR.  While the proposed contract amendments would provide 
significant benefit to urban and agricultural contractors through improved supply 
allocation and financing provisions of the State Water Project (SWP), there is no 
apparent benefit to the environment. Environmental Defense is extremely concerned 
about the existing tentative state of environmental assurances in place to protect and 
restore fishery populations in the San Francisco Bay-Delta and Central Valley Watershed 
and believes that the SWP has a responsibility to provide and guarantee such assurances. 
Therefore, Environmental Defense asks that the Monterey Plus EIR include one or more 
alternatives that would incorporate fishery protection measures, beyond those required in 
the 1995 Water Quality Control Plan.  
 
Environmental Defense has been interested in the Monterey Agreement process from the 
beginning, but was precluded from participation in the discussions that led to the 
agreement. We did express, however, our views on SWP financing and the Monterey 
agreement twice before State legislative committees at the time of the agreement. In 
August 1994, John Krautkraemer presented Options for Financing California’s Water 
Projects2, and in 1995, David Yardas presented The Monterey Agreement Principles:  Issues, 
Concerns, and Opportunities3(both are attached).  
 
                                                 
1 The Shorthand “Monterey Plus” will hereinafter be used in lieu of the lengthy title. 
2 Testimony of Environmental Defense Fund on the “Options for Financing California’s Water Project”, 
John Krautkraemer, Senate Committee on Agriculture and Water Resources, August 1, 1994.  
3 Testimony of Environmental Defense Fund on “The Monterey Agreement Principals: Issues, Concerns, 
and Opportunities”, David Yardas, Joint Hearing of Senate Committee on Agriculture and Water 
Resources and Assembly Committee on Water Parks and Wildlife, November 17, 1995. 
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The views we expressed in 1994-1995 have not changed. Environmental Defense still 
believes that a significant portion of the Monterey Agreement’s financial benefits should 
be dedicated to the environment that has been greatly impacted by SWP development 
and operations. These funds could be used to buy water for fishery protection and 
restoration, either by augmenting streamflow in harmony with fishery needs or by 
reducing Delta exports, when entrainment reaches high levels. We also believe that it 
would be appropriate to dedicate some of the projects entitlement to the environment, 
which could also be used directly to increase streamflow or to reduce exports. 
 
These two key mechanisms are, of course, presently used by CALFED’s Environmental 
Water Account (EWA) to accommodate operational flexibility to protect fisheries. The 
key difference, of course, is that the EWA’s current funding is an awkward combination 
of bond funding and legislative appropriations and its long-term funding is entirely 
uncertain. If this operational flexibility were instead built into the operations of the SWP, 
two problems would be solved. First, the certainty of long-term funding would no longer 
be an issue. And secondly, the contractors who benefit from the SWP would directly pay 
for their share of mitigation, rather than shifting that burden onto the taxpayer. 
 
Environmental Defense firmly believes it is imperative to increase the operational 
flexibility of major water projects to protect and restore fisheries and ecosystem health in 
the San Francisco Bay-Delta estuary and Central Valley watershed.  We are not 
convinced, however, that the EWA, as it exists today, is an appropriate long-term 
solution in this ongoing effort. In particular, the looming South Delta Improvements 
Program is expected to place an even greater burden on EWA assets.  Instead, we believe 
that similar fisheries and ecosystem objectives can be met more appropriately through 
operational flexibility and user fees provided by the contractors who directly benefit from 
the SWP.  To this end, we ask that the Monterey Plus EIR include alternatives that 
significantly increase project flexibility to accommodate environmental objectives. 
 
Thank you for considering these views.  
 
Sincerely, 
 

Spreck Rosekrans 
Senior Analyst 































 
 
 
 
 
 
 
March 28, 2003 
 
Ms. Delores Brown 
Chief, Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Via Fax at (916) 227-7554 
 
RE:  Comments in Response to DWR’s Notice of Preparation for Environmental 
Impact Report for “Monterey Plus”  
 
Dear Ms. Brown:  
 
Thank you for providing an opportunity for public comment and input on scoping for the 
Environmental Impact Report (EIR) for “Monterey Plus”. These comments are Public 
Citizen’s perspectives upon the matter. Public Citizen is currently engaged in a national 
campaign to protect water as a human right and maintain water in the public trust through 
democratic means.  
 
The State Water Project represents a vital component of water distribution in this state, 
leaving many people dependent on the effective management of their water resources by 
the state.  The design and implementation of the EIR for “Monterey Plus” with have 
numerous, long lasting effects upon the quality of environmental conditions for both 
native species and the citizens of California. Public Citizen feels that “Monterey Plus” 
has taken steps in the wrong direction towards protecting the rights of these users. The 
importance of a quality EIR in this case is essential. The following comments are 
submitted in the interest of improved public policy with regard to water resources 
management.   
 
Specific Elements to be Included in the Scope of the EIR 
 
The scope of the EIR should include the following elements: 
 
DWR Water Rights and “Surplus” Water 
 
The state has legal rights to certain waters from the Feather River watershed, and it 
pumps “surplus” water out of the delta.  Most of the water DWR extracts water from the 



delta is in fact unclaimed “surplus” water, not Feather River water.  Because DWR is a 
“junior” appropriator relative to most of the other entities with claims to water within the 
watershed, this surplus water may not exist under a number of circumstances.  The 
impacts of extracting both surplus water and water to which DWR holds rights should 
examined in the EIR. 
 
DWR’s Assertion of SWP Reliability  
 
DWR released a draft report in 2002 asserting that the SWP can reliably extract and 
deliver – on average over time – about 1 million acre feet more water than it delivered in 
the 1980s or the 1990s.The EIR will need to examine the impacts of changes in 
extractions under both pre-Monterey and proposed project conditions.   
 
Integrated Assessment of the SWP and CVP 
 
The State Water Project and the Central Valley Project extract water from the delta in a 
coordinated management program – including pumping, storage, and conveyance.  Both 
systems must therefore be examined in an integrated way.  Given that neither system can 
deliver the full volumes of water they “promised” to users back in the mid-1900s, the EIR 
will need to analyze both the limits of the systems and the tradeoffs between them.   
 
The No Project Alternative 
 
The no project alternative in this EIR needs to include a careful examination of the 
impacts of managing the limited water supplies in the SWP system under provisions and 
terms included in the pre-Monterey contracts. The law also requires that the EIR examine 
“what would be reasonably expected to occur in the foreseeable future if the project were 
not approved, based on current plans and consistent with available infrastructure and 
community services.” 
 
Implications of Limits and the Requirement for Restoration  
 
In response to environmental damage, Congress, the legislature, administrative agencies, 
and the courts have established requirements for restoration of environmental systems 
and species. The new EIR will need to take a broad view of the potential impacts of the 
proposed project and it must proceed under the logic of watershed management 
developed in the Racanelli decisions and since. 
  
Land-Use Planning and Water for Smart Growth 
 
The California legislature has addressed the issue of water scarcity and management and 
promulgated new laws since DWR’s first ill-fated EIR effort.  In 2001, California finally 
legislated a meaningful link between water supplies and development. As of January 1, 
2002, projects of 500 units of more must show that adequate water supplies are available 
for the project.   
 



The claims of DWR regarding reliability, and the impacts associated with extraction, 
diversion, and use of those amounts, must be examined in the new EIR.  Land-use 
decisions are being made based on DWR’s assertions of reliability. 
  
Minimizing the Need for Inter-Basin Transfers 
 
In 2001, a little-noticed provision in SB 672 regarding urban water management plans 
requires that the state of California in the state water plan (Bulletin 160-03), examine 
ways to “minimize the need to import water from other hydrologic regions”.  
 
The EIR will need to take this new legal requirement into consideration as it examines 
alternatives to the proposed project.  Specifically, the EIR needs to consider alternatives 
to both existing and proposed levels of extraction of water from the delta.   
 
In Conclusion 
 
DWR’s task and responsibilities with regard to this EIR are considerable.  The “Monterey 
Plus” project, and the no project alternative, along with other appropriate project 
alternatives that may be identified, will require careful analysis.  CEQA requires, as noted 
above, a level of analysis that provides the public and decision-makes with sufficient 
understanding of the issues and potential impacts to make informed decisions.  These 
decisions will include both water management and land-use decisions, as well as 
ecosystem restoration decisions.   
 
I look forward to seeing the new and improved EIR process address these issues in the 
spirit worthy of the public trust. 
 
Sincerely,  
 
 
 
Juliette Beck 
Senior Organizer, Water for All Campaign 
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      March 28, 2003 
 
Ms. Delores Brown 
Chief, Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Re: Scoping comments in response to Notice of Preparation for Environmental Impact Report 
for the “Monterey Plus” EIR 
 
Dear Ms. Brown:  
 
We appreciate the opportunity to provide scoping comments in response to the Notice of 
Preparation (NOP) for the above-referenced EIR on behalf of the Planning and Conservation League 
(PCL) and the Citizens Planning Association of Santa Barbara County (CPA). PCL, CPA, and the 
Plumas County Flood Control and Water Conservation District challenged the environmental 
review and validity of the original 1995 Monterey Amendments to the State Water Project contracts, 
and participated in two years of settlement negotiations that followed the Third District Court of 
Appeal’s decision in that case.  The court set aside the 1995 Monterey Agreement EIR (“1995 
CCWA EIR”) prepared by a local joint powers agency, the Central Coast Water Authority (CCWA) 
and required DWR to prepare a new EIR.  (Planning and Conservation League v. Department of 
Water Resources (2000) 83 Cal.App.4th 892 (PCL v. DWR).) 
 
All three plaintiffs have executed the resulting settlement agreement, which is awaiting final 
ratification by the Department of Water Resources and the local water districts and agencies that 
participated in the negotiations. Although the text of the settlement agreement had not yet been 
released to the public at the time the NOP issued, it is now available on DWR’s website (http://  
www.montereyamendments.water.ca.gov/). DWR is to be commended for encouraging public 
participation, by extending the scoping comment period for another month following the public 
release of this agreement. 
  

http://%20%20www.montereyamendments.water.ca.gov/
http://%20%20www.montereyamendments.water.ca.gov/
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The new project described in the settlement agreement includes both the Monterey Amendments 
and additional contract amendments and other program features described in the agreement.  The 
NOP’s reference to the new project as “Monterey Plus” is therefore accurate. We believe that the 
new project offers important benefits that will bring greater public accountability and environmental 
responsibility to the State Water Project (SWP) in comparison to the original version of the 
Monterey Amendments reviewed in the invalidated 1995 CCWA EIR. 
 
Equally important as its substantive provisions, the settlement agreement also anticipates that DWR 
will now prepare an EIR that provides other decision-makers and the public the responsible 
environmental review denied to them in the 1995 CCWA EIR.  In PCL v. DWR, the court referred 
to “the…contractors and the members of the public who were not invited to the table” in the 
negotiations that led to the Monterey Agreement. (83 Cal.App.4th at 905.) Section III of the 
settlement agreement provides a detailed overview of elements that DWR has committed to include 
in its new EIR, while recognizing that the proposed project to be assessed will be specifically 
defined during the scoping process. 
 
DWR as lead agency retains the ultimate responsibility to ensure that its environmental review and 
new project decision properly inform decision-makers and the public. We provide specific scoping 
comments below to encourage DWR to prepare an EIR that is fully consistent with the court’s 
ruling in PCL v. DWR, the terms of the settlement agreement, and the requirements of law.  If  
DWR is to overcome  the “aura of unreality” identified by the court of appeal in its assessment of 
the 1995 CCWA EIR (83 Cal.App.4th at 913), the department must prepare a new EIR that is 
solidly grounded in both legal and hydrologic reality. 
 
PCL v. DWR 
 
The EIR must, as a starting point, analyze the substance of the court of appeal’s decision in PCL v. 
DWR and ensure that its new project assessment is consistent with the Third District’s analysis in 
that case.  The key components of the ruling are as follows: 
 
• Lead agency requirement 
 
Holding that CCWA erroneously acted as lead agency, the court ruled that CEQA required DWR, 
the only entity with the requisite statewide authority and expertise, to assume its proper role as lead 
agency in preparing a new EIR.  
 
• “No project” alternative 
 
The court also held that the CCWA EIR was fatally defective under CEQA for failing to analyze 
implementation of pre-Monterey state water contract terms, and particularly the permanent shortage 
provisions of article 18(b), as part of the EIR’s no-project alternative.  In the event of a permanent 
shortage (i.e., inability to reliably deliver the full 4.23 million annual acre-feet (MAF) of previously-
labeled “entitlements” listed in Table A of the project contracts), pre-Monterey article 18(b) 
required the proportional reduction of each contractor’s amount listed in Table A to match the 
available supply. 
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• “Paper water” problem 
 
The relationship between so-called “entitlements” and land-use planning was central to the court’s 
holding that the EIR failed to address the “no project” alternative. The court connected this error to 
the risk of statewide land-use decisions made on the basis of “paper” water entitlements not 
grounded in real, deliverable water. The court openly criticized the false expectation that the State 
Water Project will deliver on its full “entitlement” level of 4.23 MAF when the project’s historic 
capability, evidenced in DWR’s own data, has only been roughly half this level. The ruling 
therefore noted the “huge gap between what is promised and what can be delivered.” (83 
Cal.App.4th at 908.) With respect to the “humbler, leaner reality” of project capability, the Court 
also noted the implicit assumption in the Monterey Amendments’ rebate provisions (article 51) that 
certain facilities originally envisioned for the SWP will not be built. (Id. at 914.) 
 
• Validation procedure 
 
In addition to ruling for the plaintiffs on these CEQA claims, the court of appeal found that the 
plaintiffs had properly initiated a proceeding to question the substantive validity of the Monterey 
Amendments, including DWR’s transfer of a 20,000-acre conservation and storage facility, the Kern 
Fan Element, to Kern County Water Agency. The court rejected a procedural challenge based on the 
theory that nonparty state water contractors were indispensable to the validation challenge. 
 
In sum, as a consequence of the appellate ruling in PCL v. DWR, DWR must prepare its own EIR as 
lead agency.  That EIR must fully address the “no project” alternative, and therefore must confront 
the “paper water” concerns the court of appeal identified in its assessment of that issue. As an 
integral part of the Monterey Amendments, the Kern Fan Element transfer must also be fully 
addressed in the new EIR. 
 
Settlement Agreement 
 
The EIR must also accurately describe the project based upon the settlement agreement in sufficient 
detail to inform decision-makers and the public of its potential impacts.  Both the “Monterey” and 
“plus” components must be fully described.  Among the provisions of the agreement are these (all 
references, except as noted, are to the Settlement Agreement): 
 
• Specified provisions of the SWP contracts shall be amended to delete the term 
“entitlement,” to be replaced with the “Table A amounts” as referenced in Table A of the contracts. 
(Attach. A.) 
 
• New Article 58 of the SWP contracts will require DWR to issue biennial reports starting in 
2003 to city, county and regional planning agencies, providing information on SWP delivery 
capabilities under a range of hydrologic conditions, as well as historic delivery figures. DWR will 
also produce guidelines by January 2004 to municipal and industrial contractors to provide accurate 
information for land use planning, with plaintiffs’ input. (Attach. A, B.) 
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• DWR will issue guidelines on permanent transfers of Table A amounts. The negotiations 
will take place in public, CEQA compliance will be required, and the place and purpose of use must 
be specified. (Attach. C.) 
 
• Future project-wide contract amendments and amendments to transfer Table A amounts will 
be in public with opportunities for public participation (Attach. D.) 
 
• The agreement specifies in detail DWR’s commitment to assess certain specified elements 
in  the new EIR, which will analyze the Monterey Amendments, “attachment A” amendments, and 
other settlement  provisions.  (Section III.) 
 
• Funding will be provided to Plumas in an amount totaling $8 million, principally to improve 
and restore the Feather River watershed, including the establishment of a locally run watershed 
forum. The goals of the program are water retention and quality, vegetative management, and 
groundwater storage. (Section IV.) 
 
• The Kern Water Bank will become subject to new land use restrictions that protect 490 acres 
of additional land from development, beyond the restrictions currently in place in the applicable 
Habitat Conservation Plan. Transfer, development and operation of the bank will be addressed in 
the EIR. (Sections V, III.F.) 
 
• Funding to plaintiffs ($5.5 million total) will support a variety of purposes, including 
watershed restoration projects, technical studies, and follow-up actions arising from the settlement.  
(Section VII.) 
 
Non-reliance on CCWA’s 1995 EIR 
 
The appellate ruling required DWR to prepare a new EIR, finding that CCWA’s 1995 EIR “failed to 
meet the most important purpose of CEQA, to fully inform the decision makers and the public of 
the environmental impacts of the choices before them.” (PCL v. DWR, 83 Cal.App.4th at 920.) The 
court found it unnecessary to adjudicate the other CEQA deficiencies identified by the plaintiffs 
after analyzing the defects in the lead agency selection and no project assessment, observing that 
“DWR, with its expertise on the statewide impacts of water transfers, may choose to address those 
issues in a completely different and more comprehensive manner.”  (Id.) The court also noted that 
the deficiencies in the 1995 EIR might be related to the “provincial experience” of CCWA.  (Id.)   
 
The settlement agreement likewise requires DWR to prepare a stand-alone EIR (section III), and 
disclaims further reliance on the 1995 EIR to support any new project approved after March 26, 
2001 (section VII.A).  To ensure consistency with the appellate ruling and the settlement agreement, 
the new EIR must fully reflect DWR’s independent judgment and assessment as lead agency, and 
must not incorporate or otherwise rely on CCWA’s assessments in the invalidated 1995 EIR.  
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Project Definition 
 
Leading CEQA decisions have long since recognized that “an accurate, stable and finite project 
definition is the sine qua non of the of an informative and legally sufficient EIR.”  (County of Inyo 
v. City of Los Angeles (III) (1977) 71 Cal.App.3d 185, 199.)  The CEQA process cannot “freeze the 
ultimate proposal in the precise mold of the initial project; indeed, new and unforeseen insights 
might emerge during the investigation, evoking revision of the original proposal.” (Id.) 
 
Precision and consistency in a lead agency’s characterization of the project under review also 
reinforces related principles of CEQA: that the project must embrace the “whole of the action” (14 
Cal. Code Regs., § 15378(a)); and that assessments in an EIR may not be used to justify a decision 
already made. In sum, CEQA “compels an interactive process of assessment of environmental 
impacts and responsive modification which must be genuine.” (County of Inyo v. City of Los 
Angeles (VI) (1984) 160 Cal.App.3d 1178, 1185.) 
 
As appropriately noted in the NOP, both the Monterey Amendments and the additional program 
components specified in the settlement agreement are integral parts of the new project to be 
reviewed in the EIR.  That understanding is also consistent with the settlement agreement (section 
III.C).   The EIR must describe each component of the project  in sufficient detail to adequately 
inform decision-makers and the public about the nature of the project under review. 
 
Environmental Baseline 
 
Without the development of an adequate baseline condition, “analysis of impacts, mitigation 
measures and project alternatives becomes impossible.”  (County of Amador v. El Dorado County 
Water Agency (1999) 76 Cal. App. 4th 931, 953.)  The baseline for these assessments must be based 
on an analysis of “real conditions on the ground,” rather than mere opinion or narrative.  (Save Our 
Peninsula Committee v. Monterey County Board of Supervisors (2001) 87 Cal.App. 4th 99, 121.) 
 
The NOP correctly observes that although the environmental baseline is “normally” existing 
conditions at the time the notice is published (14 Cal. Code Regs. § 15125), the baseline for this 
EIR must be augmented to address DWR’s operation under the Monterey Amendment, and partial 
implementation of those amendments, since completion of the 1995 EIR.  This augmentation 
(producing two baselines)  is necessary to ensure that the EIR fully addresses the “whole of the 
action,” including the Monterey Amendments.   
 
This observation requires clarification in two respects.  First, the SWP contracts of two contractors 
that have not signed the Monterey Amendments (Plumas and Empire Westside) are still governed 
by the pre-Monterey terms.  Second, notwithstanding project approvals in 1995, none of the 
Monterey Amendments went into effect until August 1996.  At that time, following the superior 
court’s announcement of its intended decision but before any review by the court of appeal, DWR 
and the state water contractors who had signed the Monterey Amendments agreed to waive a 
provision in the original Monterey Amendments which otherwise required all litigation to be 
resolved before the Monterey Amendments took effect. 
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Instead of arbitrarily selecting a single point in time (such as 1995 or 2003) to define the 
environmental baseline, the EIR will need to fully study both pre-Monterey and present conditions. 
In developing the baseline, it will be useful to consider the different senses of “conditions” that 
together form the basis for studying project impacts.  For example: 
 
•  The contractual baseline condition must be the pre-Monterey SWP contracts. Any effort to 
define the baseline as incorporating the Monterey Amendments, or even partial implementation of 
some of its elements, would make it impossible for the EIR to properly assess the “whole of the 
action.” 
 
• The hydrologic baseline condition should not be confined to a single calendar year.  Rather, 
the impacts of water management changes are best addressed under a range of hydrologic 
circumstances. Constraints on SWP system performance must also be addressed.  Anticipating that 
need, the settlement agreement provides that the new EIR’s “environmental setting” section shall 
analyze “information on water deliveries of the SWP over the relevant historical period (at least 
1991-2002), as well as data regarding the deliveries in the last extended drought (at least 1987-
1992).”  (Section III.C.1.) 
 
• The regulatory baseline condition should examine the range of legal and environmental 
constraints, other than the contracts and hydrologic conditions, that could impact water deliveries to 
SWP contractors and the environmental impacts of these deliveries.  These constraints might 
include such matters as Delta water quality standards, endangered species requirements, the SWP’s 
coordinated operations agreement with the Central Valley Project (CVP), competing water rights, 
and elements of the CALFED program.  Such constraints should be studied both as they existed 
before any elements of Monterey were implemented and as they have evolved since that time.    
 
No Project Alternative 
 
CEQA requires that the no project alternative address “existing conditions” as well as “what would 
be reasonably expected to occur in the foreseeable future if the project were not approved, based on 
current plans and consistent with available infrastructure and community services.”  (14 Cal. Code 
Regs. §15126(e)(2).)  That requirement compels DWR in its new EIR to fully study the 
consequences of enforcing the terms of pre-Monterey water supply contracts prior to eliminating 
them.   
 
To overcome the prejudicial error noted in the appellate ruling, DWR must “fulfill its mandate” in 
the new EIR “to present a complete analysis of the environmental consequences” of enforcing the 
pre-Monterey permanent shortage provision, article 18(b).  (PCL v. DWR, 83 Cal.App.4th at 915.) 
The EIR must directly evaluate reduced Table A allocations resulting from application of that 
article.  As a useful starting point, DWR should carefully review and perform the analysis requested 
in public comments referenced in the Third District’s opinion. (Id. at 908, 915.) In addition to 
confirming the SWP’s historic inability to deliver anywhere close to full Table A amounts, these 
comments “corroborate the common sense notion that land use decisions are appropriately 
predicated in some large part on assumptions about the available water supply.”  (Id. at 915.) 
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Section III.C.2 of the settlement agreement provides that the new EIR shall include “[a]s part of the 
CEQA-mandated ‘no-project’ alternative analysis, an analysis of the effect of pre-Monterey 
Amendment SWP contracts, including implementation of Article 18 therein.  This analysis shall 
address, at a minimum, (a) the impacts that might result from application of the provisions of 
Article 18(b) of the SWP Contracts, as such provision existed prior to the Monterey Amendments, 
and (b) the related water delivery effects that might follow from any other provisions of the SWP 
Contracts.”  Two of the “other” contract provisions inevitably related to this assessment are articles 
18(a) and 21, which prior to Monterey required, respectively, that agricultural contractors endure the 
first cutbacks in water allocations in times of temporary shortage and receive the first allocations in 
times of surplus. 
 
The environmental effects of proportional reductions in Table A amounts, as calculated in the no 
project assessment, must be directly compared to those of the proposed project.  As the court of 
appeal made clear in PCL v. DWR, neither claims of “infeasibility” nor purported legal 
disagreements can serve as an excuse for avoiding comparison of the environmental consequences 
of the no project alternative and the project.  (PCL v. DWR, 83 Cal.App.4th at 918.) 
 
Project Alternatives 
 
The NOP accurately summarizes the lead agency’s requirement under CEQA to examine a range of 
reasonable alternatives that would feasibly obtain most of the project objectives, but avoid or 
substantially lessen any significant adverse effects of the project.  (14 Cal. Code Regs. §15126.6.) In 
its screening and review of alternatives, the EIR must provide more than “cursory” analysis. (PCL v. 
DWR, 83 Cal. App. 4th at 919.)  It should not construe project objectives so tautologically that only 
the proposed project could conceivably be capable of achieving them.  Nor should the EIR allow the 
mere “threat of litigation” under a proposed alternative to prevent its environmental review.  (Id. at 
914.) 
 
Assessment of SWP Reliability 
 
DWR’s record of deliveries to contractors under the SWP figured centrally in the Third District’s 
conclusion that the 1995 EIR must be set aside.  (See PCL v. DWR, 83 Cal. App. 4th at 908 (noting 
the “huge gap between what is promised and what can be delivered” and that “actual, reliable water 
supply” is “in the vicinity of 2 to 2.5 MAF of water annually” rather than the 4.23 MAF of Table A 
“entitlements”); 83 Cal. App. 4th at 913 (average actual deliveries under the SWP from 1980-1993 
“were around 2.0 MAF”).  
 
Similarly frank assessment of DWR’s record of deliveries will be essential to a wide variety of 
issues to be addressed in the new EIR, including the no project alternative as well as the assessment 
of hydrologic impacts, land use and planning impacts, growth-inducing impacts, and cumulative 
impacts. As mentioned above, the settlement agreement anticipates this need by calling for 
assessment of historic deliveries at least from 1987-1992 and 1991-2002. DWR should also 
coordinate its information about SWP capability with related discussions of the same subject in 
other contexts, such as hearings in the California Legislature and the pending efforts to revise 
DWR’s Bulletin 160. 



 8

 
Conversely, although computer models can be useful when applied for their intended objectives, no 
single computer modeling approach, such as the CALSIM II model referenced in DWR’s draft State 
Water Project Delivery Reliability Report (See http://swpdelivery.water.ca.gov/ “draft reliability 
report”)), should substitute for careful assessment of the historical record of project deliveries. Any 
model must be assessed and calibrated in terms of actual SWP deliveries. Although the draft 
reliability report is important in its recognition that the SWP cannot reliably deliver the full 4.23 
MAF of table A amounts, we do not recommend that DWR’s EIR rely on the model-driven 
conclusions in this version of the report, which have been the subject of significant criticism and 
calls for redrafting. The report must be read in light of substantial criticisms made in public 
comments. (See http://swpdelivery.water.ca.gov/commentletters.htm.)   
 
Relying on the CALSIM II model, the draft reliability report constructs delivery probability charts 
for the SWP for two years, 2001 and 2021. As noted by several commenters, the median delivery 
identified in the report (3.297 MAF) is on the order of 50% greater than the actual record of historic 
deliveries to the SWP as reported by DWR. A detailed analysis by Dennis O’Connor for the 
California Research Bureau, referenced in the comment letter of Senator Machado, indicates that the 
draft reliability report provides no credible explanation for this disparity. O’Connor’s analysis 
concludes that among other problems, the results are inconsistent with previous estimates and 
models, recent deliveries were lower than the modeled 2001 conditions, and 2021 does not reflect 
any growth in upstream consumptive use. His assessment also observes that CALSIM II is not 
calibrated or otherwise verified, and that the draft reliability report does not use the CALSIM II 
model as designed. Because the draft reliability report appears to overstate the supply reliability of 
the SWP, O’Connor’s analysis warns that DWR’s assessments of reliability should not replace the 
“paper water” problem with a new, simulation-based “cyber water” problem.  Other comment 
letters, notably those of Robert C. Wilkinson, Peter Gleick, and Arve Sjovold, reach similar 
conclusions. 
 
Several other points deserve emphasis as they relate to the EIR’s references to SWP reliability: 
 
• Any references to SWP delivery reliability in the EIR should be based upon the portion of 
full Table A amounts that the project can reliably deliver, not the percentage of contractor 
“requests” that can be met in any given year.  The SWP contractual provisions governing allocations 
in the event of shortages are based upon Table A amounts, not requests.  In PCL v. DWR, the court 
of appeal considered and rejected CCWA’s attempt to shift the reliability discussion away from 
Table A-percentages to the request-percentages.  (83 Cal. App. 4th at 913.) 
 
• Any assessment of the reliability of SWP Delta exports in the EIR must be integrated with 
an assessment of CVP exports.  Both projects extract water from the Delta in a coordinated 
management program that includes pumping, storage, and conveyance.  Without integrated study of 
these projects, it would be impossible to discern whether reliability attributed to the SWP was based 
on water from the CVP.  
 
• The need for integrated assessment of SWP and CVP exports is corroborated in the Bureau 
of Reclamation’s February 21, 2003 scoping comments, which recognize that many changes have 

http://swpdelivery.water.ca.gov/
http://swpdelivery.water.ca.gov/commentletters.htm
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taken place since the 1986 signing of the coordinated operations agreement (COA).  Reclamation 
observes that the operation of the Kern Water Bank and of Metropolitan Water District’s Eastside 
Storage Reservoir “are two prominent influences on SWP operations that were facilitated by the 
Monterey Amendment” and not considered in the development of the COA. Reclamation also 
expresses concern about “current and future CVP access to SWP Delta pumping capacity,” noting 
that Monterey Amendment implementation may have influenced these.  Reclamation appropriately 
requests that the EIR “examine in detail how the proposed action would affect CVP access to SWP 
Delta export capacity both from a historical and future condition perspective.  In addition, should 
the proposed action affect CVP use of SWP Delta export capacity, the EIR should address the 
environmental and socio-economic effects of these changes.” 
 
• Any assessment of the reliability of SWP Delta exports must also consider other potential 
regulatory and environmental constraints on deliveries. In addition to the COA, these might include 
Delta water quality standards, endangered species requirements, competing water rights, and 
elements of the CALFED program.   
 
Changes in SWP Operations and Deliveries 
 
The settlement agreement states that DWR’s new EIR shall include “analysis of the potential 
environmental impacts of changes in SWP operations and deliveries resulting from implementation 
of the proposed project.  If the proposed project results in modifications to the water sources relied 
upon for the SWP, those sources will be identified and the resulting environmental effects will be 
assessed.” (Section III.C.3.)  The EIR must provide this analysis to ensure compliance with the 
agreement and the requirements of CEQA. 
 
 
Kern Fan Element Transfer 
 
The EIR must fully address the environmental consequences of transferring the Kern Fan Element 
from DWR to Kern County Water Agency under article 52 of the Monterey Amendments, as well as 
its subsequent transfer from KCWA to the Kern Water Bank Authority.   As provided in the 
settlement agreement, “the new EIR shall include an independent study by DWR, as the lead 
agency, and the exercise of its judgment regarding the impacts related to the transfer, development 
and operation of the Kern Water Bank” in light of existing environmental permits. (Section III.F.) 
That study “shall identify SWP and any non-SWP sources of deliveries to the Kern Water Bank.” 
(Id.) The EIR must provide this analysis to ensure compliance with the agreement and the 
requirements of CEQA. 
 
State ownership of the Kern Fan Element must be addressed as the “no project” condition.  For the 
EIR to provide an assessment that can support transfer of the bank to local control, it must provide a 
sufficient explanation as to whether it would have been feasible to maintain the water bank as a 
state resource, and under what conditions it could remain a state resource. 
 
The EIR should also analyze an alternative that would allow the Kern Water Bank to remain in local 
control, subject to operational and financial criteria designed to maximize environmental benefits. 
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One such alternative would require the bank to store environmental water in time of surplus and 
make it available at no cost to the state in time of drought, as part of the consideration for allowing 
the asset to operate the rest of the time for local purposes.  In sum, a variety of operating and 
financial arrangements must be explored to maximize the bank’s contributions to the State’s 
environment. 
 
Transfers of Table A Amounts Under the Monterey Amendments 
 
The settling parties recognize the finality of certain transfers of table A amounts from agricultural to 
urban contractors, listed in attachment E of the agreement. (Section III.D)  That list does not include 
as “final” a single transfer of 41,000 acre-feet of table A amount from Kern County Water Agency 
to Castaic Lake Water Agency, since that transfer remains the subject of active litigation. (Section 
III.E; see Friends of the Santa Clara River v. Castaic Lake Water Agency (2000) 95 Cal. App. 4th 
1373 (ordering the EIR for that transfer set aside due to unlawful “tiering” from the invalidated 
1995 Monterey EIR)).  Nonetheless, since each of these transfers directly relies on the Monterey 
Amendments, the settlement agreement provides that DWR’s new EIR shall study the potential 
environmental effects of both the attachment E transfers and the Kern- Castaic transfer. (Section 
III.C.4.) 
 
Growth-Inducing Impacts 
 
In light of the court of appeal’s recognition in PCL v. DWR of the close connection between water 
planning and land-use decision-making, it is crucial that the new EIR fully address any potential 
growth-inducing impacts of the Monterey Amendments, including those arising from changes in 
project management and operation, failure to reduce Table A amounts to existing and reasonably 
foreseeable SWP capability, financial restructuring of the project contracts, water transfers 
facilitated by Monterey, and water sales from the locally administered Kern Water Bank.  The 
cumulative impacts of these changes also require careful analysis. The growth-inducing effects of 
“completed” attachment E transfers and the Kern-Castaic transfer must be studied, since they were 
made pursuant to the Monterey Amendments. (Section III.C.4.)   
 
Conclusion 
 
We hope that these scoping comments assist DWR in preparing an exemplary EIR that will succeed 
in informing decision-makers and the public of the environmental consequences of the proposed 
action, continuing the spirit of cooperation and inclusion that the settlement agreement has made 
possible.  Do not hesitate to contact us if you have further questions. 
 
 
      Respectfully, 
 
 
      Roger B. Moore 
 
      Antonio Rossmann 



       Robert Shulman 
       Plumas County Counsel 
       520 W. Main St., Rm 302 
       Quincy, CA 95971 
       530-283-6240 
      

March 28, 2003 
Ms. Delores Brown 
Chief, Mitigation and Restoration Branch 
Dept. of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
RE:  SCOPING COMMENTS BY PLUMAS COUNTY – “Monterey Plus” Project - 
Plumas Watershed 
 
Dear Ms. Brown: 
 
Thank you for the opportunity to comment on the EIR Preparation.  The proposed 
project includes a Plumas component in recognition of the importance of the 
northernmost state water contractor.  The environmental review of that 
component should be programmatic, because site-specific environmental review 
will occur later as required as part of specific project approvals.   
  
The Plumas watershed is the primary watershed of the Feather River.  The 
watershed catches rain and snow, which enter streams through surface and 
groundwater.  The streams that are tributaries of the Feather River supply Lake 
Oroville, the major northern reservoir of the State Water Project (SWP).  There 
are three Upper Feather River reservoirs, Antelope, Davis, and Frenchman, 
which add 162,000 AF of artificial storage to the immense natural storage of the 
watershed. 
 
The Plumas watershed, similar in area to the State of Rhode Island, is a 
hydrologic region funneling water to Lake Oroville.  In general, if the watershed is 
degraded, the water is released more quickly than if the watershed is properly 
maintained in good condition, or restored, so as to release water during the late 
spring and summer when demand on Lake Oroville is highest.  A properly 
managed watershed also contributes to flood protection. 
 
Therefore, the EIR should depict the Plumas watershed as a strategic natural 
asset in the northern water supply system of the SWP.  Specific benefits accrue 
from investments in the watershed, as follows: 

a) Streamflow augmentation – the base flows of the streams are raised 
by managing the watershed in various ways to increase groundwater 
storage and aquifer recharge.   



b) Water Storage in Meadows – wide mountain meadows provide storage 
for significant acre-feet of water late into the summer if downcutting of 
streams is reversed, and the meadow is managed to prevent bank 
erosion and compaction by cattle.  

 
c) Floodplain Protection – the protection of floodplains also contributes to 

reduced flooding downstream and a more gradual release of water 
from the system. 

 
d) Water Quality – is improved by sedimentation (nonpoint pollution) 

reduction.  Stream bank stabilization by various means leads to a 
reduction in sediments. 

 
e) Water Quality and Quantity Protection:   Proper forestry and vegetative 

management lead to a more fire-resistant forest, with a semi-open 
canopy that facilitates percolation of surface water within semi-shade 
conditions.  Thinning is needed to reduce the risk of catastrophic fire. 

 
f) Watershed Protection Adds Value Through Recreation and Tourism – 

the Plumas watershed is known as a quality destination for recreation 
and tourism.  The three Upper Feather River reservoirs attract many 
visitors. It is therefore important that the reservoir drainages, or sub-
watersheds, be maintained in A-1 condition, through investments 
derived from the SWP. “Fourth priority funding” could be used.   

 
Many of the benefits of watershed restoration have already been demonstrated 
on a small scale by the Coordinated Resources Management (CRM) program, 
which the Dept. of Water Resources has assisted in the past 10 years.   
“Monterey Plus” and its Plumas component will accelerate the pace of watershed 
work for the next 10 years.  The program establishes a new relationship between 
the northernmost state water contractor and the SWP, including more 
collaboration on management of the Upper Feather River reservoirs.  
 
The Plumas watershed emphasis is in some ways parallel to the Monterey 
Amendment’s emphasis on the Kern Fan Element (Kern Water Bank).  In both 
cases, added water storage potential can augment supply capability in the SWP 
system, yet be subject to local control to ensure local benefits.  Both are symbolic 
of the need for the SWP to evolve new programs and management practices to 
help meet the needs of the system and local service areas.   
       Sincerely, 
 
 
       Robert Shulman 
       Plumas County Counsel 
Cc: Members, Board of Supervisors 
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Bakersfield, California 

Thursday, February 6, 2003; 7:25 p.m. 

  

 

         JOHN DAVIS:  Good evening.  I'd like to welcome you all to 

the scoping meeting for the Monterey Amendment.  What we'd like to 

do this evening is make a presentation for about 20 minutes, and 

then we'll have a question session, if there's anyone who has a 

question about the topic of the materials that have been presented. 

 Because as what many of you know, Monterey Agreement is not a 

simple topic.  So we would try to answer any questions you had.  And 

then finally, we'll come to the part of the meeting that's most 

important to us, which is to hear your comments.  Because we need 

those in order to shape the Environmental Impact Report or the 

Monterey Agreement.  

         So I'd like to hand over the mic to Barbara McDonnell, 

who's the Chief of environmental services for Department of Water 

Resources, and she'll make the presentation.  And then later, I'll 

return and run the questions and the comments session.  

          BARBARA McDONNELL:  Good evening.  And if you didn't pick 

them up in the back are a handout of the slides that we're gonna go 

over, if you'd like to have those.  

         These board rooms are not really set up for these kind of 

presentations.  They are set up to talk to the board.  So this is a 

little difficult to kind of orchestrate.  So I need to sit over here 

so I can work the -- the little eye thing here to move the slides.  

So I apologize for having to sit and be in the corner, but it's the 

only thing I could figure out on how to do this tonight.  
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         Welcome.  We're pleased that you are here tonight and happy 

that there's an interest in this project.  And this is our scoping 

meeting to develop some comments, hopefully, from all of you.  So it 

will be very helpful to us in preparing this document if you can 

give us your ideas, your interest areas for -- for our scoping 

process.  

         Why are we doing an EIR?  

         As required by the California Environmental Quality Act, 

the Department of Water Resources will prepare an Environmental 

Impact Report to the Monterey Amendment to the state water project 

contracts, including the Kern Water Bank transfer -- 

         (Reporter interruption.) 

  BARBARA McDONNELL:  -- and other contract amendments and 

associated actions as part of a proposed settlement agreement in 

Planning and Conservation League versus Department of Water 

Resources.  

         Okay.  The purpose of our meeting is to obtain the views of 

agencies and interested parties.  The department will conduct five 

scoping meetings throughout the state to obtain the views of 

agencies and other interested parties about the scope and content of 

the environmental information and analysis relevant to agency 

statutory responsibilities and stakeholder interests in the project.  

         By way of background.  The State Water Project contracts 

date from the early 1960s.  Each contract has been amended many 

times over the intervening years.   

As water management in California has changed over the years, there 

were issues between the department and the contractors that the 

contracts had some provisions that ran counter to good financial and 
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water management practices.  

         The Monterey Agreement is a set of 14 principles agreed to 

by DWR and representatives of the water contractors in 1994 to 

remedy some of these problems.  The Monterey Amendment is the 

amendment made to the contracts as a result of the Monterey 

principles.  The amendment resolved the long-term water allocation 

issues and established a new water management strategy for the State 

Water Project.  

         The water allocation issue focused on Article 18 of the 

State Water Project contracts.  Article 18 addresses the allocation 

of shortage in water supply and under what circumstances the initial 

reductions to agricultural use should be imposed before reducing 

allocations to urban contractors.  

         The contentious portion of the water shortage contract 

provision dealt with Article 18(b), which dealt with specified types 

of permanent shortages of supply of project water and stated that 

DWR would reduce entitlements in the event of a permanent shortage.  

         This Article 18(b) has never been invoked to date.  

         Article 18(a), which deals with cuts to agricultural 

contractors first during droughts and other types of temporary 

shortages has been invoked.  

         The Monterey Statement of Principles arrived at in December 

of 1994 resolved this allocation issue by proposing contract 

revisions that eliminated the initial agricultural use cutbacks and 

specifying that all project water would be allocated based on 

contractors' annual Table A amounts thereby eliminating the need for 

different shortage provisions.  

         In May of 1994, Central Coast Water Authority, serving as 
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lead agency, prepared a draft EIR to address the effects of 

implementing the Monterey Agreement Statement of Principles.  

         The final EIR was completed in October of 1995 and 

subsequently used by DWR to support the decision to amend certain 

State Water Project water supply contract provisions.  

         Since 1995, 27 of the 29 contractors have executed the 

Monterey Amendment.  The few that have not are the Empire Westside 

Irrigation District and Plumas County Flood Control and Water 

Conservation District.  

         Then in December of 1995, the Planning and Conservation 

League sued the Department of Water Resources on the basis that DWR 

should have been the lead agency preparing the EIR, and that the 

lack of an analysis with respect to deleting Article 18(b) was a 

fatal flaw.  

         The lower court ruled in the department's favor, but the 

decision was overturned by the Third District Court of Appeal.  The 

Court ruled that DWR had the statutory responsibility to serve as 

lead agency and the EIR failed to adequately analyze the effects of 

deleting Article 18(b).  

         The department and most of the State Water Project 

contractors have been in a settlement process with the Plaintiff 

since 2000.  This process is nearing completion and will be included 

in the  -- as the basis for the proposed project.  

         We should mention that PCL was joined in this lawsuit by 

the Plumas County Flood Control & Water Conservation District, which 

I'm gonna refer to as Plumas, and the Citizens Planning Association 

of Santa Barbara.  So we term all three of these the Plaintiffs.  

         So that brings us to today and the reason for the scoping 
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meeting.  

         We are now starting a brand-new CEQA process with DWR as 

lead agency.  The proposed project includes the original Monterey 

Amendment provisions as well as other contract amendments and 

actions to be carried out by DWR as a result of the proposed 

settlement agreement.  

         The objective of this project is to improve the operation 

and management of the State Water Project water supply through the 

Monterey Amendment and other contract amendments and to carry out 

associated actions of PCL versus DWR proposed settlement agreement.  

         The new EIR will evaluate potential environmental effects 

of the following five elements from the Monterey Amendment and 

additional actions.  

         Now, you'll recall that I said there were 14 principles, so 

what we've done is we've grouped those 14 principles into these 

first four bulleted elements.  

         The allocation changes for State Water Project water 

supplies, transfer of Table A amounts and land.  Water management 

provisions, and financial restructuring.  

         Additionally, we're going to be talking about the potential 

additional actions from the proposed settlement.  

         Now, I'll go over each of these five bullets in a little 

bit greater detail.  

         Okay.  First, the allocation changes for State Water 

Project water supplies.  

         What we are were included in these elements are the -- to 

allocate all water supplies in proportion to each contractor's Table 

A amounts, to eliminate the initial supply reduction to agricultural 
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contractors in years of shortage, to replace certain categories of 

water with a single category called (Interruptible Water) allocated 

on the basis of annual Table A amounts, and to eliminate the 

permanent shortage provision.  

         Now, for a definition of Interruptible Water.  The 

department may make Interruptible Water available to contractors 

when it is not needed for fulfilling  contractors' annual Table A 

water deliveries or for meeting project operational requirements, 

including reservoir storage goals.  Interruptible Water has been 

made available during excess stealth (phonetic) conditions.  

         Okay.  The second element is the transfer of Table A 

amounts and land.  And this was to permanently retire 45,000 

acre-feet of agricultural Table A amounts annually, to make 130,000 

acre-feet per year of agricultural Table A amounts available for 

permanent sale to urban contractors, and to transfer the Kern Fan 

Element properties to local control.  

         And the Kern Fan Element of the Kern Water Bank was 

initially described in an EIR written in December of 1996.  

         DWR owned the Kern Water Bank lands but transferred the 

property to local control as part of the Monterey Amendment.   

         And the Kern Water Bank is located southwest of Bakersfield 

in Kern County.  

         Now, the transfers that we're talking about in terms of 

permanent transfers are listed here.  And I think they are also on 

one of our displays. 

         So far, 111,781 acre-feet have been transferred.  18,219 

acre-feet remain to be transferred.  

         And the agencies who have received the water from Kern 
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County water agency are the Mojave Water Agency, Castaic Lake Water 

Agency, Palmdale Water Agency, Alameda County Flood Control & Water 

Conservation District, Solano County Water Agency, and the Napa 

County Flood Control & Water Conservation District.  

         And we should mention that the Castaic Lake Water Agency 

transfer, while it has been essentially accomplished, they are going 

through a new EIR process on that.  Their notice of preparation was 

published just recently, and that is available from the state 

clearinghouse.  I haven't looked on their web site to see if it's 

available through there.  But it is available.  And that is an 

active EIR project that's just getting underway as well.  

         Okay.  The next element is on the water management 

provisions.  

         These are to enable voluntary water marketing, groundwater 

banking, and improved use of existing State Water Project supplies, 

to allow groundwater or surface water storage of State Water Project 

water outside of the contractor's service area for later use within 

its service area, and to expand contractor's ability to store in San 

Luis Reservoir when space is available.  

         Other water management provisions are to permit contractors 

to withdraw and later restore water from the State Water Project 

terminal reservoirs, clarify terms for transport of contractors' 

non-project water, and to create a Turnback Pool for the annual sale 

of contractors' unneeded State Water Project water supplies to other 

interested contractors.  

         And the terminal reservoirs that we speak of here are 

Castaic and Perris.  And these programs provide greater coordination 

in management of local and State Water Project supplies.  
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         The financial restructuring element included establishing a 

State Water Project operating reserve and establishing a water rate 

management program when cash flow permits.   

         Now for some potential additional actions from the proposed 

settlement agreement.  

         First is to establish a Plumas watershed forum for 

watershed restoration, amend Plumas' State Water Project contract 

regarding shortages, impose additional restrictions on use of the 

Kern Water Bank lands or the Kern Fan Element lands, amend the State 

Water Project contracts to substitute the term "Table A amounts" for 

the term "entitlement."  

         Other additional actions are to disclose new procedures for 

State Water Project delivery capabilities, issue permanent Table A 

transferred guidelines, establish public participation procedures 

for certain contract amendment negotiations.  

         I will note here that the first bullet on here deals with 

the State Water Project delivery capability procedures.  There is a 

draft report that -- there may be still some copies left on the 

table in the back.  That draft report has been out for public 

comment for several months.  I understand a final report is 

scheduled to be released later in February.  Look on the DWR home 

page.  You'll find the draft report.  You'll find the comments that 

have been received.  And later on, they will respond to the comments 

and issue the final report.  

         Okay.  For the project location, it includes the State 

Water Project facilities, including the conveyance facilities and 

the Delta, the State Water Project service areas, including the Kern 

Fan Element lands and the Kern Water Bank, and the State Water 
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Project contractors' service area.  

         Now, depending upon the actions that we'll be evaluating 

under the proposed project, the area of influence could extend 

beyond these boundaries and the service areas, et cetera.  So we 

just want to note that here, that while we have a project location, 

our analysis may lead us to extend the project area into some other 

slightly wider area.  We don't know what that might be right now.  

         Okay.  The environmental baseline.  

         As required by CEQA, an EIR must include a description of 

the physical environmental conditions in the vicinity of the project 

as they exist at the time of the Notice of Preparation.  

         The environmental setting normally constitutes the baseline 

physical conditions by which a lead agency determines whether impact 

is significant.  Normally, the environmental baseline is the same as 

existing conditions.  However, in the case of the Monterey amount 

amendment, the two are different.  And this deals with the fact that 

actions have been completed under the Monterey Amendment.  

         So the baseline is going to be one of our issues that we 

have to deal with.  

         We have not yet identified the reasonable range of 

alternatives to be evaluated.  However, to comply with the Court's 

instructions, we do know we will be evaluating a No Project 

Alternative with and without invoking Article 18(b) of the permanent 

short  -- or the permanent shortage provision.  

         Okay.  The EIR will analyze all resource categories that 

could be impacted by the proposed project.  The proposed project's 

physical changes include re-operation of water deliveries with and 

without Article 18(b), reservoir operation changes, water storage in 
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the service areas, and the watershed actions in Plumas County, as 

well as other actions that we have previously described.  

         Okay.  And at this time, I'm gonna turn it back over to 

John for the questions and public comments and to go over our 

schedule.  

         JOHN DAVIS:  The slide here  -- oh.  

         The slide  -- previous slide showed you where to send your 

comments.  I think there's some of the cards and the other 

information at the back has the same address on it.  

         This last slide shows the CEQA process.  And I realize it's 

probably not to visible from where you are sitting.  But it is in 

the back of the handout.  And there really is a -- simply a flow 

chart showing the various steps that we have to go through in the 

CEQA process.  We're right at the beginning right now.  The first 

box was filing the Notice of Preparation and issuing it.  That's one 

of the items on the table here today.  And that was sent out in 

January.  After that's sent out, there's a 30-day period in which we 

accept comments that we can then use to shape the scope of work for 

the Environmental Impact Report itself.  

         And, in fact, probably if comments came in a little later, 

we would still likely  -- likely be able to accept them.  

         The main part of the work is preparing the draft EIR, doing 

the technical analyses that are necessary to analyze all of the 

components of the project that Barbara just explained to you.  And 

we're expecting that that will take about a year.  And we'll be 

working with an EIR committee which has representatives of the state 

water contractors, DWR, and the Plaintiffs in the lawsuit.  

         Our expectation is that the draft EIR will be published in 
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the Spring of 2004.  And, at that point, they'll be another comment 

period, another opportunity for you and others who are interested to 

comment on what's in the draft EIR.  

         In the summer of 2004, we expect to be spending our time 

preparing  -- considering the comments that we got and preparing 

responses to them, and then the Department of Water Resources 

expects to certify the EIR in the fall of 2004.  

         Findings then have to be adopted, and the project could be 

approved by the winter of 2004.  

         So that's the basic schedule.  And as Barbara described to 

you  -- I think she covered all the key points, many of which we're 

going to need to address in the EIR.  

         What I wanted to do first is simply ask if you have any 

questions or any needs  -- need for clarification before we take 

your comments.  

         Clearly, you all fully understand that I may take your 

phone numbers and call you at some time for your clarification.  

         AUDIENCE MEMBER:  We'd be happy to help you.   

  BARBARA McDONNELL:  Can I have a show of hands for who in 

here are responsible agencies?  

         Pretty much.  Yeah.  

         JOHN DAVIS:  Okay.  I'd like to move on to the comment 

period.  And I'll take the cards in the order that I think they were 

handed in.  

         First speaker is Gary Bucher. 

         JOHN STOVALL:  Actually, it might be better if Jim Beck 

went first.  

         JOHN DAVIS:  Okay. 
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         JIM BECK:  I want to thank you for the opportunity to 

present testimony today.  My name's Jim Beck.  I'm the Assistant 

General Manager of the Kern County Water Agency.  

         The Kern County Water Agency is the largest agricultural 

contractor on the State Water Project, and we're the third largest 

urban contractor.  

         Overall, the agency is second only to Metropolitan Water 

District of Southern California in terms of Table A entitlement.  

         Our Table A entitlement is about one million acre-feet 

annually.  Eighty-five percent of that water is used for 

agricultural production.  The remaining 15 percent is used for 

residential and industrial purposes.  

         The State Water Project is very important to Kern County.  

It generates over a billion dollars a year in farm value in our 

county's economy.  And when you add linkages to the entire local 

economy, the value of the State Water Project to Kern County nearly 

doubles.  

         The project provides irrigation water to nearly 600,000 

acres of productive farmland in Kern County.  About 35 percent of 

this acreage is planted in high-value trees and vines.  And this 

farmland provides employment for over 32,000 people or about ten 

percent of our local work force.  

         Besides the direct and indirect economic values generated 

by the 600,000 acres, the state project provides water to help deal 

with Kern County's groundwater overdraft.  

         Since 1970, state project water supplies delivered over the 

groundwater basin have reduced pumping lifts for pumpers.  Studies 

have shown that the value of the reduced pumping lifts is about 16 
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million dollars annually.  

         There are many benefits of the Monterey Amendment to Kern 

County.  Prior to the amendment, agricultural contractors on the 

state project took the brunt of the shortages.  Under the original 

state project master contract, the state was supposed to develop 

sufficient facilities to meet the needs of all of its contractors 

under a repeat of the 1928 through '34 drought hydrology.  The Ag 

First Shortages were not to exceed about 175,000 acre-feet per year 

on average.  

         Because the state didn't develop capacity to meet the 

demands of its contractors, due partially to reductions in available 

water supplies because of increasing environmental regulations, the 

impacts of the ag-first shortages were borne disproportionately by 

the agricultural contractors, and in particular by districts on the 

west side of our county such as Belridge Water Storage District 

that  -- these districts don't have alternative water supplies.  

         In 1990, the agricultural contractors suffered through a 50 

percent shortage.  This caused the loss of 12,000 acres of crops in 

Kern, and a corresponding 27 million dollars lost in crop revenues. 

 In 1991, the agricultural contractors suffered a one hundred 

percent shortage, with a hundred and ten thousand acres idled and 

the loss of 385 million dollars in crop values.  Nearly 7,000 jobs 

were lost.  In 1992, agricultural contractors suffered another 55 

percent shortage, resulting in 50,000 acres out of production, 130 

million dollars in lost farm revenues and 2,000 jobs lost.  

         These consecutive shortages caused devasation on the west 

side of Kern County, where there were no alternative supplies other 

than the State Water Project.  Because of the fact that our SWP 
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fixed costs must be repaid regardless of how much water we receive, 

we were saddled with paying 100 percent of the fixed costs, even 

though we received 50 percent, zero percent and 45 percent of our 

supplies in 1990 through '92.  The debt burden caused a number of 

farm operators on the west side to go out of business.  The effect 

of this was that the state project fixed costs had to be spread over 

a smaller number of farmers.  

         I've got about six more pages.  

         No.  I only have one.  

         Economists that studied the effects of the drought for the 

agency concluded that an economic death spiral was imminent, unless 

something was done to increase the amount of water delivered by the 

project, or something was done to restructure financing.  In 

addition to the impacts on our groundwater overdraft, the forced 

fallowing of tens of thousands of acres of agricultural land on our 

west side resulted in increased airborne dust.  

         On a more personal level, Fred Starrh, director of our 

agency and a family farmer who has been unable to be here tonight, 

tells of the anguish of turning away workers who had worked for him 

for years and years.  He had to turn these workers away because he 

simply had no work for them because of the drastic shortages under 

the old contract.  

         The Monterey Agreement restructured the shortages suffered 

and payments made by agricultural contractors.  A trust fund was 

established to stabilize payments when shortages occurred.  

Mechanisms were established to smooth the drastic variations in 

supply which threatened agricultural bankruptcy and loss of 

permanent crops.  These were important improvements to the contract 



                                                    17 
 

 

WOOD & RANDALL 

(800) 322-4595 

that were achieved by the Monterey Amendment.  Without it, we were 

in danger of entire water districts on the west side becoming 

insolvent.  This would have impacted the long-term financial 

stability of the entire State Water Project.  

         I want to emphasize to you the importance of the State 

Water Project to Kern County's economy and its employment base, and 

the role the Monterey Amendment has played in helping to achieve a 

healthy agricultural economy in Kern County thereby improving the 

health of the entire Kern County economy which relies on agriculture 

as a mainstay.  

         Thank you.  

         JOHN DAVIS:  The next card I have is Gary Bucher.  But I 

wasn't  -- is that the right order?   

Would you prefer -- 

         JOHN STOVALL:  I'll jump ahead of him too.  We pick on him 

all the time.  

         JOHN DAVIS:  Okay.  

         JOHN STOVALL:  Just for the record.  John Stovall.  I'm the 

general counsel of the Kern County Water Agency.  

         I wanted to tell you Barbara and John, and your staffs -- 

and before you get out of here that we really do appreciate your 

coming to Kern County.  We know you've been running around the state 

doing this kind of thing, and I think the number of people here 

probably emphasizes to you the importance of the project to Kern 

County.  Even though we have this huge room.  We thought we were 

gonna be upstairs in the small conference room.  We are very 

appreciative of your being here.  And it's that -- I'm not gonna  -- 

we submitted this statement that I'm gonna make, and I'm not gonna 
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read it word-for-word, but it's  -- I'd like to emphasize a couple 

of things.  

         Because it's difficult for us to understand here -- and I 

think it's really important that  -- that you and John understand 

the situation that existed back at the time the Monterey Amendments 

were entered.  

         As we sit here today, the agency, the other state 

contractors, and the department have a very constructive and 

creative relationship together.  And we've worked out many  -- I 

hate to use a trite  

phrase  -- but win- win solutions.  And we think that in large part, 

the constructive atmosphere created by Monterey allowed those 

solutions to occur and allowed even the CALFED process to occur.  

And so  

it's  -- it's important for you to realize that that was not the 

situation back in 1994.  In fact, the two points I'd like to raise 

is that we were very near litigation in 1994, and we were having 

extreme, very tough negotiations on the Kern Water  -- Kern Fan 

properties at that time.  

         Regarding the first one -- and the reason I say this is 

because, as you analyze the alternatives, I think you have to 

consider the fact that a continuation of the status quo of the 

existing contract, as it was administered at that time, it truly 

wasn't feasible.  Our agency having experienced the catastrophic 

losses in 1990, nineteen ninety  -- particularly 1991 and '92 had 

come to the conclusion that we were, in fact, in danger of a death 

spiral.  And, frankly, we  -- if we were going down, we were gonna 

take a lot of folks with us.  
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         We had come to the conclusion that we were going to go to 

court.  We had spent many, many tens of thousands  -- hundreds of 

thousands of dollars in preparation of a comprehensive lawsuit that 

we had prepared and were ready to file had Monterey not been 

entered.  And we, of course, feel we would not have spent that money 

if we did not feel that we would have been successful in that 

lawsuit.  

         And it was, in fact, the Monterey Amendments that cut that 

litigation short and allowed the kind of constructive environment 

that we have today.  So I think it's very important to consider 

that.  

         The other point I would like to make is  

that -- regarding the  -- what we call Water Code Section 11258 

contract, which is the contract required by the water code for the 

department to develop water banking facilities in a county, the 

department's required to enter into an agreement with the county 

water agency, our agency in this instance.  And those negotiations 

had been underway for many years.  And they are very tough 

negotiations.  

         And the point I'd like to make is that when you consider 

the environmental impact of this transfer, I think you have to 

consider that in those negotiations, we would have insisted on the 

same kind of local  

rights  -- very significant local rights in the use of any water 

bank created in order for that contract to be signed.  So the true 

environmental impact of the transfer is significantly diminished, 

because  

those  -- the things that occurred, many of them we would have 
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insisted on occurring even if the department had retained the 

property and been able to turn it into a water bank, which was  -- 

you know, we doubt that they could have done it as efficiently as we 

could.  And you probably feel differently.  But that I think is a 

consideration.  But as far as this environmental review goes, the 

point we want to make is that the actual environmental difference 

from that transfer really is probably not that significant, and if 

there has been some, it's been beneficial.  So -- 

         That's my portion of the statement.  

         And I think if you want to  -- Bill Talby I think was our 

next planned speaker.  But there may be other folks, so  -- 

         JOHN DAVIS:  Bill Talby. 

         BILL TALBY:  My name's Bill Talby.  I'm the 

Engineer/Manager at Wheeler Ridge Maricopa Water Storage District.  

I'm also a director and vice-chair of the Kern Water Bank authority. 

I am a registered civil engineer in the state of California and have 

31 years' experience.  

         I'd like to direct my comments today toward the  -- the 

Kern Water Bank, and in light of the  -- the baseline issue note 

that the Kern Water Bank as we see it today is quite a substantially 

different facility from that which existed back in 1994 and 1995, 

the year in which the facility was transferred to Kern County Water 

Agency and subsequently to the Kern Water Bank Authority and the 

districts that make up that authority.  

         As John had just mentioned, the Water Code Section 11258 

provides DWR with authorization to develop groundwater storage 

projects south of the Delta.  But that  -- that section has two 

conditions.  I think John mentioned one.  That a  -- that the DWR 
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had to negotiate a  -- an agreement with the entity within which the 

bank was to be located.  The other condition found in 11258 is that 

the director of DWR has to determine that it was feasible to pursue 

a project within that  -- as identified.  

         The land known as the Kern Fan Element of the Kern Water 

Bank consists of about approximately 20,000 acres located on the 

Kern Fan and is bisected by the Kern River originally offered to the 

department by Tenneco, who was in the process of selling all of 

their landholdings in Kern County, and as a result of the  -- of the 

pressure at the time, DWR bought the property prior to completing 

any detailed feasibility studies with the agreement among DWR and 

the state contractors that it would be disposed of if it was not 

feasible to develop that property.  

         DWR faced significant physical and institutional legal 

challenges in attempting to develop the water bank.  And DWR 

encountered difficulties in convincing the agency  -- Kern County 

Water Agency and the districts surrounding the 20,000-acre property 

that its operation would not adversely affect them.  

         Consequently, a Section 11258 agreement was never entered 

into with the Kern County Water Agency.  

         The Department of Water Resources discovered they would 

encounter significant environmental problems, including the problem 

encountered as a result of the 1991 drought when farming operations 

were terminated on the property.  The land thereafter left fallow, 

and various species of endangered species moved in, prevented the 

development of the property without substantial permits and 

restrictions on its use from wildlife agencies.   

         DWR never determined that it was feasible to develop a 
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water bank on the property.  And, in fact, in 1994, prior to the 

Monterey Agreement DWR reported, quote, "design and planning 

activities for the Kern Water Bank facilities had been 

discontinued," end quote.  Thereafter, leading up to the Monterey 

Agreement, the 20,000 acres was really surplus land which DWR wasn't 

sure what to with, and in consideration of the other elements of the 

Monterey Agreement, including retirement of the 45,000 acre-feet of 

water of the state project entitlement, was willing to transfer this 

property as part of the overall settlement.  

         From our perspective, acquiring the 20,000 acres and 

developing it into a water bank was a key consideration in going 

along with the Monterey Agreement.  My district, for example, gave 

up Table A amounts for my district that amounted to approximately 25 

percent of the 45,000 acre-feet or about 11,000 acre-feet.  And we 

acquired through participation in the Kern Water Bank the ability to 

make up Table A amounts in exchange for supplies available in dry 

years at a local water bank.  

         It is noted that the transfer of the 20,000 acres was 

consistent with state policy of encouraging local control of 

groundwater banking projects, including the 2000 CALFED Record of 

Decision stating "CALFED agencies will facilitate and support 

locally supported, managed and controlled groundwater and 

conjunctive use projects."  

         As you are aware, following the trial court's decision in 

the PCL litigation, in accordance with the Monterey Amendments, the 

20,000 acres was transferred to Kern County Water Agency, and then 

to the Kern Water Bank Authority, a joint powers authority made up 

of water agencies in Kern and Kings counties which wanted to 
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participate in the project.  

         Kern Water Bank Authority prepared an Addendum EIR and 

Environmental Assessment under NEPA for construction, development 

and operation of the Kern Water Bank, which was not challenged, and 

based on these documents, permits were issued by the wildlife 

agencies as part of a comprehensive habitat conservation plan and 

construction proceeded.    

         In developing the Kern Water Bank, we had to employ a 

different approach than DWR was originally contemplating in order to 

accommodate the needs of wildlife and satisfy the wildlife agencies 

that any take of endangered species would be minimized.  As a 

general matter, spreading ponds were less formal than originally 

contemplated and as used in other local banking programs, with most 

areas left in their natural state.  

         The development of the Kern Water Bank under the Habitat 

Conservation Plan has allowed for conjunctive use of the property 

for water management facilities, reestablishment of historical 

reparian habitat and preservation of exceptional upland habitat.  

         To date, 77 new species have been identified on the 

property, including an increase from ten to 26 sensitive species 

observed since 1996.   

         We also had to develop an agreement with the surrounding 

water districts to insure that they would not challenge development 

and operation of the project, but to provide mechanisms to insure 

that there would not be significant adverse impacts on groundwater 

levels of neighboring wells as a result of operation of the project. 

 This agreement was the 1995 Memorandum of Understanding with the 

surrounding districts.  



                                                    24 
 

 

WOOD & RANDALL 

(800) 322-4595 

         We were able to develop this agreement while DWR had 

previously encountered difficulties in part because it was a 

prerequisite for the Monterey Agreement being implemented locally.  

         The Kern Water Bank Authority members have invested over 30 

million dollars to develop the Kern Water Bank since acquiring the 

20,000 acres from DWR.  

         Our members and their landowners and residents have become 

reliant on the Kern Water Bank.  For example, in my district, in 

part because the Kern Water Bank is available as a dry year 

"insurance policy" providing approximately 50,000 acre-feet in a dry 

year, lands previously in row crops have been developed to permanent 

crops.  If for any reason this supply is not available, significant 

economic and environmental impacts would occur.  

         Thank you. 

         GARY BUCHER:  My name is Gary butcher.  I'm the Water 

Resources Manager with the Kern County Water Agency.  I'm gonna 

outline some of the major benefits to our agency and our districts 

as a result of the Monterey Amendment.  

         Of course, as was mentioned earlier, the amendment 

eliminated the Ag First Shortage provisions.  And since the 

amendment, we've had two significant shortages, one in 2001 and one 

in 2002.  Under the amendment in 2001, our ag entitlement allocation 

was 39 percent, which is about 342,000 acre-feet, and in 2002, our 

allocation was 70 percent, and for the ag portion, that was about 

613,000, and together, those years  -- those two numbers added up to 

955,000.  

         If we had not had the Monterey Amendment during that time, 

the Ag First Shortage provision would have been applied, and our 
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2001 supply would have been about four percent or about 40,000 

acre-feet, and our 2002 supply would have been 35 percent or about 

352.  The sum of those two years under the old contract would have 

been 392,000, and the difference between that and under Monterey, 

the total's 563,000 acre-feet for those two years.  And of that 

number, 70 percent of it would have been lost to the non-groundwater 

areas of the county, and  -- which  would have probably resulted in 

something over a hundred and thirty thousand acre-feet -- or acres 

going out of production unless alternative supplies could have been 

found.  Those kinds of shortages would have severely impaired or 

eliminated our ability to enter into some of these flexible water 

management agreements with other contractors that we've entered 

into, which we'll talk about a little later, banking for urban areas 

as an example.  

         The next item that was of major benefit was the reduced 

risk of bankruptcies.  

         Prior to the Monterey Amendment, because the fixed costs 

had to be paid independent of water supply, a shortage of 50 percent 

would double the unit rate for agricultural water from say $50 to a 

hundred dollars.  And that created that kind of a variation in the 

unit cost of  -- for agricultural was non-sustainable.  

         Under the Monterey Amendment, we have made available the ag 

and M&I Rate Management Funds.  And these funds are used to pay for 

the fixed costs for water that's not delivered.  And, of course, 

this has worked out very well.  In 2000 and 2001, the unit rate that 

the farmer paid was the same unit rate he would have paid with a 

hundred percent supply.  And the monies that they would have had to 

pay for water they couldn't get is money they have available to 
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enter into these banking programs and use that as an alternative 

source of water.  

         Another huge benefit to the -- our agency was the turnback 

pool.  That was a way of -- of better allocating the water on a more 

timely manner.  And what had happened prior to Monterey is the 

department had taken the position that al locate -- shortages should 

be allocated on request not on entitlement.  And so that caused some 

contractors to request full entitlement even though their demands 

were less.  And that was to avoid being cut or allocated more of a 

shortage.  And in some cases, some contractors would get allocated 

water that they couldn't use, and they wouldn't return it in a 

timely way, and so it created additional shortages for us 

contractors that could take all of our entitlement.  

         So the Monterey Amendment solved that problem, one, by all 

of us agreeing to allocate shortages based on entitlement, but also 

by creating a turnback pool.  And this is where contractors could 

identify their excess entitlement early, offer it back for purchase, 

and do that early in the year so that we can plant crops with it and 

put it to beneficial use.  Since '96, our districts have purchased 

over 305,000 acre-feet of that kind of water.  That simply wasn't 

available prior to Monterey.  

         We also expanded the carryover program under Monterey.  

There was an existing carryover program that allowed pre-irrigation 

water to be delayed and groundwater recharge to be delayed and carry 

over the following year.  Monterey added to that what we call 

extended carryover, which allows particularly urban areas that need 

to insure their following year supply is firm will take some of 

their excess entitlement and request it a year in advance to carry 
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it over.  And that has been a very successful program, particularly 

for Metropolitan, the largest contractor.  Our member units since 

'96 have carried over about a hundred and forty-five thousand 

acre-feet.  

         The recent EWA program under CALFED, which came after 

Monterey, has been in operation since 2000 -2001, and that program, 

of course, protects the state entitlement from being reduced under 

ESA actions and that protects all the contractors' entitlement.  

Well, that program has been at the  -- the water for that program  

-- a good portion of it has come from Kern County, and it's largely 

because of the local development of the Kern Water Bank.  Without 

that facility, the EWA program would not have been as successful as 

it is.  

         In addition, we've had urban contractors, such as MWD, 

Metropolitan Water District, Santa Clara, Alameda, Zone 7, Castaic  

-- have all entered into banking arrangements with Semitropic and 

Arvin-Edison, and to date, they have stored collectively over 

930,000 acre-feet in those two facilities, and that provides those 

urban areas with additional dry protection that was not possible 

prior to Monterey.  

         In addition, the expanded storage and recovery facilities 

in these two districts, Arvin and Semitropic, are also used by the 

districts for their own landowners when the urban agencies aren't 

using them.  So we're able to use those facilities to further reduce 

the overdraft and to recover water when the facilities aren't needed 

by the urban contractors.  

         Lastly, as earlier pointed out, there have been permanent 

transfers of water from Kern under the Monterey Amendment.  And at 
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the time of the negotiations, there were certain urban contractors 

who had demands that were increasing, so they were interested in 

purchasing additional entitlement.  We were not willing to allow 

some of our contractors or our member units to sell entitlement 

because we knew the county was water short, and it didn't make a 

whole lot of sense.  However, because of Monterey and the management 

tools that it provided, we were able to increase our water supplies 

from where it was, one, by eliminating the Ag First Shortages, and, 

two, by ability to bank wet year waters, being the water bank and 

other facilities.  And those two positives were far greater than the 

negative of  -- of allowing the hundred and thirty thousand to be 

sold.  And because of the pieces of those benefits of Monterey, we 

were willing to do that.  

         The benefit of selling that hundred and thirty thousand 

allowed our  -- our districts to downsize their  -- or reduce their 

entitlement down to their new demand level, because they had 

permanently lost acreage and landowners.  Most of the money from 

those sales went to cover the cost of the landowners that had gone 

bankrupt, and that helped stabilize and reduce the cost of the 

remaining landowners to stop the death spiral, as we called it.  

         And, again, without the Monterey Amendments, our agency was 

not  -- was not in the position of being able to approve any of 

those transfers.  

         Thank you.  

         BARBARA McDONNELL:  Can we have copies of your statements, 

please? 

         GARY BUCHER:  Here you go. 

         BARBARA McDONNELL:  That was easy.  
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         JOHN DAVIS:  The last card I have is Robert Kunde.  I hope 

I pronounced your name correctly. 

         ROBERT KUNDE:  That's very close.  Much better than what I 

hear often on the phone in my office. 

         Is this on?  Oh, good.  

         My name is Robert Kunde.  I am a Registered Agricultural 

Engineer.  I have practiced that profession since 1987.  And I've 

worked in Kern County directly in agriculture for  -- since 1983.  

My specialty is irrigation water supply and non-farm water 

management.  I also serve as  -- on the board of directors of the 

Kern County Farm Bureau, although I'm here tonight speaking on my 

own behalf.  

         I would like to emphasize the importance of the Monterey 

Amendments and their implementation to farmers and agriculture in 

Kern County.  Many of the points have been made by other speakers.  

For instance, in 1991, Kern County Water Agency received no water 

from the State Water Project under the pre-Monterey Amendment 

condition and, also, directly as a result of the Ag First Shortage 

provisions under the old contracts.   

         In, addition, shortages were also suffered in other years, 

which had direct effects on agriculture, both  -- not only through a 

reduced water supply but through increased costs, because as one of 

the speakers noted earlier, the fixed costs of the State Water 

Project remain the same in water-short years thereby driving up the 

unit cost of water received to very high levels in shortage periods.  

         The beneficial effect of the Monterey Amendment has been in 

three primary areas for the farmers for whom I work; providing an 

adequate supply of water, making sure that it is reliable and that 
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it is also affordable.  

         As an example, Gary Bucher referred to the Ag Trust Fund, 

which is a mechanism for ensuring stability of water rates during 

periods of shortage.  This is a critical component for agricultural 

production in this county because wildly fluctuating rates, 

particularly in the Kern farm economy, and even in times when the 

economy is better, are very difficult to budget and obtain financing 

for in order to maintain operations.  

         Another point is that local conjunctive use,     which has 

greatly expanded as a direct result of the implementation of the 

Monterey Amendments, Kern Water Bank and other local projects 

mentioned by the agency speakers, have resulted in an increasing 

reliability of supplies.  That has come at the expense of transfer 

of some water supplies out of Kern County to other sources, but that 

is  -- both of those are actually a benefit to farmers.  The 

transfer of excess supplies which could not be utilized by farmers 

has  -- had the effect of reducing their costs, and participation in 

local conjunctive-use banking projects as part of the Monterey 

Amendment package has improved the reliability of supplies for 

agricultural purposes.  

         The elimination of the Ag First Shortage clearly has been a 

benefit to agriculture in improving reliability of supplies 

necessary for agricultural production.  The -- one of the items 

mentioned in the initial presentation was Article 18(a) and 18(b) 

under the contracts.  

         It is worth pointing out that if Article 18(b) were 

invoked, which would declare a permanent shortage on the State Water 

Project, that would have negative effects on the water supply, its 
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adequacy, reliability and affordability for farmers and agriculture 

in Kern County, because the supply would be reduced under that 

provision if the adequacy of the supply would be detrimentally 

affected.  The reliability of the supply because of the reduced 

Table A amounts would be reduced, and because there may or may not 

be  -- but I am assuming pre-Monterey without an Ag Trust Fund -- 

the affordability of the supply would become less as the fixed costs 

of the State Water Project would have to be spread across fewer 

acre-feet.  

         The environmental baseline was mentioned in the initial 

presentation.  And I'd like to comment that I believe it is entirely 

appropriate for that environmental baseline to be based on 

conditions that are post Monterey Amendment.  Farmers in Kern County 

have been relying on the implementation of those amendments for over 

six years, and those, therefore, represent the appropriate baseline 

of conditions from which to measure impacts.  

         Finally, I would urge the department not to reinvent the 

wheel where it's already been invented.  There is an EIR, as you are 

well aware, already developed.  Many of the points were not disputed 

in the PCL litigation.  And I would urge you to take advantage of 

those and not  -- and devote the resources to the incremental 

requirements of the PCL settlement rather than trying to reinvent 

the wheel and reevaluate impacts that have already been adequately 

evaluated.  

         Thank you for the opportunity to comment.  

         JOHN DAVIS:  That was the last of the cards that I had, and 

I wondered if there's anyone else who has any comments tonight.  

         We appreciate the ones that you've made.  It's very helpful 
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for us to hear from you at the beginning of the project when we can 

still shape our work to respond to your suggestions.  So I want to 

thank you for coming tonight.  

         Did you have anything you wanted to add?  

  BARBARA McDONNELL:  I just wanted to make a plea.  I got 

Gary's comments.  If I can have the others as well.  Because I know 

you can go home and print them out again.  Right?  So if you could 

leave those with  -- maybe with Delores on your way out, because  -- 

and then we can get them fully into the record as well.  So I'd 

really appreciate that.  These were excellent comments from all of 

you tonight.  They will be helpful to us in the analysis.  

         So thank you very much.   

       --ooOoo-- 
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 1                  THURSDAY, FEBRUARY 13, 2003 
 2         CATHERINE McEFEE:  I would like to welcome you all.   
 3   This is the scoping meeting.  And I'm going to read this  
 4   because it's such a long title, for the Monterey  
 5   Amendment to the State Water Project Contracts,  
 6   (including Kern Water Bank Transfer) and Other Contract  
 7   Amendments and Associated Actions as Part of a Proposed  
 8   Settlement Agreement in Planning and Conservation League  
 9   versus Department of Water Resources Environmental Impact  
10   Report. 
11             Today's meeting is to allow the public to  
12   provide input on what issues they would be interested in  
13   seeing evaluated in the EIR.  
14             If you have not done so already, I would like  
15   to ask you before you leave to sign in on our sign in  
16   form.  
17             Also, I want to make sure everyone has a  
18   handout because we're having a little audio/video  
19   difficulty.  So we're going to ask you to follow along  
20   with the presentation in the handout.  
21             I think the gentleman -- did you just arrive?   
22   Did you get -- do we need another?  One more? 
23             Before we begin with opening up the meeting for  
24   public comment we're going to have a presentation.  But I  
25   also want to ask that if you are interested in speaking  
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 1   at today's meeting, that we do have cards we want you to  
 2   fill out.  If you've got one, please hand it to me. 
 3             And, now, I would like to go ahead and  
 4   introduce Delores Brown, who is the chief of the  



 5   Mitigation and Restoration Branch, Division of  
 6   Environmental Services for the Department of Water  
 7   Resources, who will go through the formal presentation on  
 8   the project and the process.  
 9             And with that, Delores. 
10         DELORES BROWN:  Thank you, Cathy.  And thanks again  
11   for all of you for attending our scoping meeting.  This  
12   is one of our larger crowds, so we certainly appreciate  
13   your coming. 
14             Do I need to use a mic?  Okay, great.  
15             If you turn to your second slide, it asks the  
16   question:  Why an EIR?  
17             As required by the California Environmental  
18   Quality Act, the Department of Water Resources will  
19   prepare an environmental impact report for the Monterey  
20   Amendment to the State Water Project Contract, including  
21   the Kern Water Bank Transfer and other contract  
22   amendments and associated actions as a part of a proposed  
23   settlement agreement in the planning and conservation  
24   league versus the Department of Water Resources. 
25             The Department will conduct five scoping  
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 1   meetings throughout the state -- and this is the fifth  
 2   scoping meeting -- to obtain the views of agencies and  
 3   other interested parties about the scoping content of the  
 4   environmental information and analysis relevant to the  
 5   agency's statutory responsibilities and stakeholder  
 6   interest in the project.  
 7             I would like to review some of the background  
 8   information that lead up to the Monterey Amendment EIR.   
 9   And this would be the first EIR.  
10             The state water project contract dates from the  
11   early 1960's.  Each contract has been amended many times  
12   over the intervening years.  As water management in  
13   California has changed over the years, issues arose  
14   between the department and the contractors, that the  
15   contracts had some provisions that ran counter to good  
16   financial and water management practice.   
17             The Monterey Amendment is a set of 14  
18   principles agreed to by the Department and  
19   representatives of the State Water Project contractors in  
20   1994 to remedy some of these problems.  The Monterey  
21   Amendment is the amendment made to the contract as a  
22   result of the Monterey principles.  
23             The amendment resolved long term water  
24   allocation issues and established a new water management  
25   strategy for the SWP.  The water allocation issues  
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 1   focused on Article 18 of the state water contracts.  
 2             Article 18 addresses the allocation and  
 3   shortages in water supply and under what circumstances  
 4   the initial reductions to agricultural use should be  
 5   imposed before reducing allocations to urban contractors.  
 6             The contentious portion of the water shortage  
 7   contract provision dealt with Article 18(b), which dealt  
 8   specified types of permanent shortages of the supply of  
 9   project water and stated that the Department would reduce  



10   entitlement in the event of a permanent shortage, but  
11   Article 18 has never been invoked.  
12             Article 18(b), which deals with cuts to  
13   agricultural contractors first during droughts and other  
14   types of temporary shortages has been invoked.  
15             The Monterey agreement's statement of  
16   principles arrived at in December of 1994 resolved the  
17   allocation issues by proposing contract provisions that  
18   eliminated the initial agricultural use cutbacks and  
19   specified that all project water would be allocated based  
20   on contractor's annual Table A amounts.  Thereby,  
21   eliminating the need for different shortage provisions.  
22             In May, 1994, the Central Coast Water  
23   Authority, serving as the lead agency, prepared a draft  
24   EIR to address the effects of implementing the Monterey  
25   Agreement statement of principles.  
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 1             The final EIR was completed in October, 1995,  
 2   and subsequently used by the Department to support its  
 3   decision to amend certain state water contract water  
 4   supply provisions.  
 5             Since 1995, 27 of the 29 contractors had  
 6   executed the Monterey Amendment.  The only contractors  
 7   who did not execute the amendment were Empire Westside  
 8   Irrigation District and Plumas Flood Control and Water  
 9   Conservation District. 
10             In December of 1995, Planning and Conservation  
11   League sued the Department on the basis that the  
12   Department should have been the lead agency preparing the  
13   EIR, and that the lack of an analysis with respect to the  
14   leading Article 18(b) was a fatal flaw. 
15             The lower courts ruled in the Department's  
16   favor, but the decision was overturned by the Third Court  
17   of Appeal.  This court ruled that the Department had the  
18   statutory duty to serve as a lead agency and the EIR  
19   failed to adequately analyze the effects of the leading  
20   Article 18(b). 
21             The Department and most of the State Water  
22   Project contractors have been in a settlement process  
23   with the plaintiffs since 2000.  This process is nearing  
24   completion and will be included in the basis for the  
25   proposed project.  
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 1             I should mention that the Planning and  
 2   Conservation League was joined in the lawsuit by Plumas  
 3   County Flood Control and Water Conservation District and  
 4   the Citizen's Planning Association of Santa Barbara,  
 5   collectively called the plaintiffs.  
 6             So that brings us to today and the reason for  
 7   the scoping meeting.  We are now starting a brand new  
 8   CEQA process.  DWR will be the lead agency.  
 9             The proposed project includes the original  
10   Monterey Amendment provisions, as well as other contract  
11   amendments and actions to be carried out by the  
12   Department as a result of the proposed settlement  
13   agreement.  
14             The objective of this project is to improve the  



15   operation and management of the State Water Project's  
16   supply through the Monterey Amendment and other contract  
17   amendments and to carry out other associated PCL versus  
18   DWR proposed settlement agreement.  
19             The new EIR will evaluate potential  
20   environmental effects of the following five elements.   
21   The allocation changes for the State Water Project water  
22   supplies, transfer of Table A amounts and land, water  
23   management provisions, financial restructuring, and  
24   potential additional actions.  
25             The first four elements represent a compilation  
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 1   of the first 14 principles.  The last element will  
 2   address the additional actions required to implement the  
 3   proposed settlement agreement.  I will review these  
 4   elements individually.  
 5             The allocation changes for the State Water  
 6   Project water supplies include allocate all water  
 7   supplies in proportion to each contractor's annual  
 8   Table A amount, eliminate initial supply reduction to  
 9   agricultural contractors in years of shortage, replace  
10   certain categories of water with a single category called  
11   interruptible water that is allocated on the basis of  
12   annual Table A amounts.  The final one is to eliminate  
13   the current permanent shortage provision.  
14             The second element, transfer of Table A amounts  
15   and land would permanently retire 45,000 acre feet of  
16   agricultural Table A amounts annually, make 130,000 acre  
17   feet per year of agricultural Table A amounts available  
18   for permanent sale to urban contractors, transfer Kern  
19   Fan Element properties to local control. 
20             The Kern Fan Element of the Kern Water Bank was  
21   initially described in an EIR written in December of  
22   1996.  DWR owned the Kern Fan Bank, but transferred the  
23   property to local control as part of the Monterey  
24   Amendment.  
25             For those of you who are not familiar with this  
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 1   program, the Kern Water Bank is located southwest of  
 2   Bakersfield in Kern County.  
 3             The next slide shows the Table A permanent  
 4   water transfer buyers under the Monterey Agreement.   
 5   Those purchasers include Mojave Water Agency, Castaic  
 6   Lake Water Agency, Palmdale Water Agency, Alameda County  
 7   Flood Control and Water Conservation District Zone 7,  
 8   Solano County Water Agency and Napa County Flood Control  
 9   and Water Conservation District.  
10             So far 111,781 acre feet have been transferred  
11   and another 18,219 acre feet remains to be transferred.  
12             Now the water management provisions as an  
13   element would enable voluntary water marketing, ground  
14   water banking and improved use of existing State Water  
15   Project facilities.  It would allow ground water or  
16   surface water storage of SWP water outside contractor's  
17   service area for later use within a service area.  It  
18   would also expand the contractor's ability to store water  
19   in San Luis Reservoir when space is available.  



20             Additionally, the water management provisions  
21   would permit contractors to withdraw and later restore  
22   water from the SWP terminal reservoirs.  The terminal  
23   reservoirs are Castaic Lake and Lake Perris.  This  
24   program provides greater coordination and management of  
25   local and SWP supplies.  
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 1             Additionally, it would clarify terms for  
 2   transport of contractor's non-project water and create a  
 3   Turnback Pool for the annual sale of unneeded SWP water  
 4   supplies to other contractors.  
 5             The financial restructuring element would use  
 6   SWP funds to establish an SWP operating reserve.  It  
 7   would also establish a water rate managed program when  
 8   SWP cash flow permitted.  
 9             The potential additional actions included  
10   establishing a Plumas Watershed Forum for watershed  
11   restoration, amending the Plumas State Water Project  
12   contract regarding shortages, imposing additional  
13   restrictions on use of the Kern Water Bank lands and  
14   amending the State Water contracts to substitute Table A  
15   amounts for entitlement.  The last element would address  
16   provisions from the proposed settlement agreement. 
17             Other actions under the potential additional  
18   actions includes developing new procedures for disclosure  
19   of SWP delivery capabilities. This process has begun and  
20   a draft report on the SWP delivery capabilities has been  
21   under public review for months.  
22             A final report is scheduled to be released  
23   later this month.  This report will be updated every two  
24   years and we would hope that you would look at the DWR  
25   home page for any updates.  
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 1             The location of the proposed project includes  
 2   the State Water Project facilities (including conveyance  
 3   facilities in the Sacramento-San Joaquin Delta), the  
 4   State Water Project service area (including the Kern  
 5   Water Bank) and the State Water Project contracted  
 6   service areas.   
 7             Depending on the SWP contract actions under the  
 8   proposed project location, the area of influence could  
 9   extend beyond the SWP contractor's service areas. 
10             As required by CEQA an EIR must include a  
11   description of the physical environmental conditions in  
12   the vicinity of the project as they exist at the time the  
13   notice of preparation is published. 
14             The environmental setting normally constitutes  
15   the baseline physical conditions by which a lead agency  
16   determines whether an impact is significant.  Normally,  
17   the environmental baseline is the same as the existing  
18   conditions.  In the case of the Monterey Amendment the  
19   two are different. 
20             We have not yet identified the reasonable range  
21   of alternatives to be evaluated.  However, to comply with  
22   the court's instructions we do know we will be evaluating  
23   the No Project Alternative with and without invoking  
24   Article 18(b), the permanent shortage provision. 



25             This EIR will analyze all resource categories  
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 1   that could be impacted by the proposed project.  The  
 2   proposed project's physical changes include re-operation  
 3   of water deliveries (with and without Article 18(b), and  
 4   reservoir operations, water storage in service areas,  
 5   watershed actions in Plumas County, and other actions.  
 6             At this time, I would like to turn the meeting  
 7   back over to Cathy McEfee who will discuss our CEQA  
 8   schedule and the format for the rest of the meeting. 
 9         CATHERINE McEFEE:  Thank you, Delores.  
10             This is just the beginning of the public input  
11   portion of the CEQA process.  And as noted earlier, and  
12   as Delores talked about, this is when we are asking for  
13   input on to the scope of the environmental impact report  
14   both from the public and both from agencies.  
15             There are a couple ways that that can be  
16   achieved.  If at today's meeting if you wish to speak, we  
17   are recording all comments that will be provided.  We  
18   also have cards, if you don't want to speak, you can fill  
19   out.  Or as noted in your handout, you can mail your  
20   comments to Delores, and the address is provided for you,  
21   or you can e-mail them to her.  
22             We want to make sure if you have any comments,  
23   any input you want on the scope of the EIR we give you  
24   many opportunities to do that.  
25             If you turn to the next page, it outlines the  
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 1   actual CEQA process.  And as you can see we're up here.   
 2   We're at the very beginning of the process where we  
 3   issued the notice of preparation and we're taking  
 4   comments on the scope.  
 5             The goal is to have a draft environmental  
 6   impact report published in the Spring of 2004.  And at  
 7   that time, there will be another time when the public can  
 8   provide input on the content and the adequacy of the  
 9   analysis in the draft EIR.  And we will have some  
10   hearings during that time, similar to these, where you  
11   can come and provide your comments.  And you will be able  
12   to mail them or e-mail them in.  
13             When we're done with the draft EIR, we've  
14   collected the comments that everyone provides us, we will  
15   provide written responses to all of the comments and  
16   publish what's call a final EIR.  That document will  
17   provide the responses, and also identify if there are any  
18   changes to the text in the draft EIR.  Then it will go to  
19   the Department for their consideration for certification.  
20             At this time, I would like to just ask if there  
21   are any questions on Delores' presentation or on the CEQA  
22   process before I open it up for public comment. 
23             Yes, sir. 
24         TOM HUNTER:  One of the items was amend Plumas  
25   County's regarding shortages.  Could you enunciate a  
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 1   little bit on that? 
 2         DELORES BROWN:  We have several people here from  
 3   SWPAO that can speak to that better than I. 



 4         NANCY QUAN:  That's part of the proposed settlement  
 5   agreement.   And right now because it's still  
 6   confidential, we're not saying anything about it yet  
 7   until it is settled. 
 8         TOM HUNTER:  Okay.  So in a month or so you can  
 9   talk about it?  
10         NANCY QUAN:  Yes. 
11         MICHAEL JACKSON:  But the scoping is over. 
12         TOM HUNTER:  What's that? 
13         MICHAEL JACKSON:  But the scoping is over. 
14         NANCY QUAN:  Even if the scoping process has ended,  
15   we still welcome comments if you want to send them to  
16   us -- or to Delores, actually, when the process has  
17   ended. 
18         CATHERINE McEFEE:  Okay.  I've received one speaker  
19   card.  Is there anyone else who would like to fill one  
20   out?   
21             Michael, would you like to go ahead and start?   
22   I've got your card first.  If you could -- I don't know  
23   if you want to go and use this microphone here or -- 
24             And if I could ask you to go ahead and give  
25   your name and spell it for our reporter, that would be  
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 1   great. 
 2         MICHAEL JACKSON:  My name is Michael Jackson,  
 3   spelled J-A-C-K-S-O-N.  
 4             And I thank you for the opportunity to testify  
 5   in the scoping meeting.  I understand from the  
 6   presentation that these oral comments will be turned into  
 7   a written form and will be part of the transcript of the  
 8   record of this hearing. 
 9         CATHERINE McEFEE:  Correct. 
10         MICHAEL JACKSON:  Thank you.  This particular  
11   document, first of all, needs to take into account the  
12   timed period that has passed since the original EIR was  
13   written.  Most of the data in the original EIR is out of  
14   date and I think would be completely inapplicable as you  
15   begin to scope your way through a 2003-2004 time frame  
16   instead of the original decade ago.  
17             Much has changed in the delta, and much has  
18   changed -- that is, which makes the State Water Project  
19   and it's operation under it's contracts critical.  As  
20   your background information says, in 1994, DWR and the  
21   representatives of the State Water Project contractors  
22   agreed to a set of principles known as the Monterey  
23   Agreement. 
24             Those principles in the context of 2004 are  
25   capable of causing much more environmental damage than  
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 1   they were originally believed to cause. 
 2             First, there's many more people in California  
 3   at the present time.  And there's many more competitions  
 4   for water supplies.  And the State Water Project is key  
 5   to regional water supplies around the State of California  
 6   because it presently has the only existing available  
 7   capacity to pump more water from the  
 8   Sacramento-San Joaquin Delta, that is likely to be  



 9   available for the next decade or two.  
10             That capacity has been allocated a number of  
11   times.  It's been allocated to the environmental water  
12   account of the Cal Fed program.  Approximately 380,000  
13   acre feet of additional capacity promised by Cal Fed and  
14   DWR to the Cal Fed program.  That capacity narrows the  
15   windows that are available for the transfer of State  
16   Water Project water, whether it be entitlement water or  
17   whether it be interruptible water. 
18             And so it seems critical that the Monterey  
19   Agreement EIR take a look at the physical capacity of the  
20   State Water Project system to deliver additional water  
21   anywhere south of Clifton Court Forebay, anywhere on the  
22   California Aqueduct system.  
23             As the court made clear, it is very important  
24   that we not be transferring paper water to land use  
25   agencies throughout the urban areas of California that  
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 1   would use that paper entitlement to build houses for  
 2   which water might be unavailable given both the natural  
 3   drought system, the expanding population, and the limited  
 4   capacity at the state pumps.  
 5             I'm very happy to see that you've identified  
 6   Article 18(a) and Article 18(b) as important parts of the  
 7   existing state contract which are to be dealt with in  
 8   this environmental impact report. 
 9             The question of the Monterey Agreement  
10   principle that deletes the agriculture first use cutback  
11   in the face of the drought is even more important in 2003  
12   and four than it was in 1993 and four when this  
13   particular -- when the first EIR was being drafted.  
14             It makes no sense, logically, to talk about the  
15   substantial amounts of ag water that is going to be  
16   transferred to urban uses for growth in California.  
17             An example being the Colorado River transfer,  
18   the Sacramento Valley transfer, the substantial number of  
19   ag to urban transfers at the same time the state project  
20   and the State of California are going in completely  
21   opposite directions.  Which is that in a drought, under  
22   the existing rules before the Monterey Agreement,  
23   agriculture would be cut back first so that cities would  
24   have water for industrial and urban uses, municipal uses.  
25             This EIR needs to look carefully at 18(a)  
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 1   because it seems on its face to be consistent with where  
 2   California is going in the year 2003.  It requires that  
 3   ag suffer first and that urban and industrial uses have a  
 4   preference.  And that seems to be consistent with Water  
 5   Code Section 109 and with a long process of California  
 6   law.   
 7             In regard to 18(b) -- thank you very much for  
 8   agreeing to take a good hard look at that as the court  
 9   ordered.  18(b), as it existed pre-Monterey Agreement,  
10   was a preference for northern California water users,  
11   both the ones that are present today and the ones that  
12   have a right under the area of origin law to apply to the  
13   state project for water rights in the future. 



14             Those water rights are secured to the people of  
15   the Sacramento and San Joaquin drainage, but in  
16   particular the Sacramento drainage, by Water Code Section  
17   11460 through 11464, by Water Code Section 10505 and  
18   10505.5, by Water Code Section 1215 through 1220.  All of  
19   which give a preference to in-basin users, and yet the  
20   Monterey Agreement removes the contract preference for  
21   the people of northern California.  
22             So as that is analyzed, it would be very  
23   important to take a look at what the growth expectations  
24   are in the area above the Clifton Court Forebay pumps.   
25   What's going to be needed for the environment, what's  
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 1   going to be needed for the water quality.  There are new  
 2   water quality standards in the delta since the Monterey  
 3   Agreement was drafted the first time and those standards  
 4   ought to be looked at closely.  
 5             There are a number of endangered species which  
 6   have been listed in all of the streams in the Sacramento  
 7   and San Joaquin drainage and those critters need water.  
 8             And so the question of entitlement or  
 9   interruptible water should be looked at with today's  
10   standards, not the standards from the original 1994  
11   agreement. 
12             Since that time, there have been laws passed at  
13   both the federal and state level that give guidance as to  
14   how much water is needed in terms of biological opinions  
15   for these critters.  There is the Vernalis Adaptive  
16   Management Plan which has dedicated a certain amount of  
17   water to the fisheries as part of a program required by  
18   the State Water Board in Draft 1641. 
19             There are substantial arrangements by State  
20   Water Project users to purchase non-State Water Project  
21   water.  The Sacramento Valley Water Agreement is one  
22   source of that water.  An approximate 200,000 acre feet  
23   that one of the State Water Project contractors is  
24   expecting to transfer this year.  
25             And even though it is only a temporary one-year  
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 1   transfer, because of the problems in the Colorado River  
 2   and the way they relate to the operations of the State  
 3   Water Project facilities it would be important to take a  
 4   look at all State Water Project contractors water sources  
 5   whether they be from the state project or from  
 6   alternative projects.  
 7             It's also important that in an examination of  
 8   articles 18(a) and 18(b), that the document pays  
 9   particular attention to the elimination of the permanent  
10   shortage provision.  
11             It was a very wise provision originally in that  
12   Governor Edmond Brown and Adolph Moschcowitz and the  
13   others who designed the State Water Project placed in the  
14   contracts.  And to simply remove it when water is more  
15   and more short, simply seems to go against state policy.  
16             In terms of the transfer of Table A amounts and  
17   land, the document will, I understand, look at the  
18   transfer of Kern Fan Element to Kern County Water Agency  



19   and to the -- what is now the Tulare Basin Ground Water  
20   Management Group.  
21             That group is 47 percent owned by private  
22   parties and is using state public water and reselling it.  
23             The question of whether or not that's legal is  
24   something that needs to be looked at.  The state project  
25   bonds have not been retired.  The vote on the State Water  
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 1   Project was secured by the bond -- by the placing of the  
 2   master contract into the record before the voters.  
 3             The real question in the transfer of the 45,000  
 4   acre feet of agricultural Table A amounts, the 130,000  
 5   acre feet of agricultural Table A amount for permanent  
 6   sale to urban contractors, and the transfer of the Kern  
 7   Fan Element properties to local control is whether or not  
 8   a gift of public funds is taking place from the State of  
 9   California to a group of contractors.  
10             And so this document ought to take a look at  
11   the history, and at the legislative history in  
12   particular, at a case called Goodman versus Riverside in  
13   which the question of the import of the master contract  
14   and the bonding would have on any ability to move land  
15   and water around.  
16             In regard to the water management provisions,  
17   it's very good that the presentation today,  
18   straightforwardly pointed out that this is -- this  
19   project, this amendment -- Monterey Amendment, will  
20   enable voluntary water marketing, ground water banking,  
21   and improved -- it says on this thing -- use of existing  
22   State Water Project facilities. 
23             Again, I've talked about the fact that State  
24   Water facilities are overburdened at the present time,  
25   but this document is going to mock some of that to find  
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 1   out whether or not there's water available.  
 2             I would like the document to take into account  
 3   the recent report done for Senator Machado's committee by  
 4   the California Research Bureau that points out that the  
 5   present CALSIM monitoring is not consistent with reality.  
 6             In other words, the present CALSIM monitoring  
 7   generally overstates the amount of water available for  
 8   transfer, the amount of water available for ground water  
 9   banking, and the amount of water available for any use of  
10   the capacity of the State Water Project facilities as  
11   about a million acre feet per year overstated.  
12             This is a new form of paper water, not the form  
13   that the judge -- that the judges were talking about in  
14   the Third District Court of Appeals.  
15             And the recent report to Senator Machado's  
16   Agriculture and Water Committee would provide a good  
17   place to start in your analysis for the Draft  
18   Environmental Impact Report.  
19             The question of allowing ground water or  
20   surface water storage of State Water Project water  
21   outside of a contractor's area for later use within its  
22   service area should be examined completely.  
23             You should look at the potential directions  



24   where that water goes.  At how often it would be used in  
25   a place.  How often it would be used for a purpose that  
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 1   is different than the original State Water Project place  
 2   of use and purpose of use.  
 3             The use of State Water Project contractor's  
 4   service water was one of the topics that caused the Third  
 5   District Court of Appeals to talk about paper water,  
 6   because water gets moved in California temporarily.  This  
 7   year you sell it in Zone 7 in Alameda County.  Next year  
 8   you sell it in the Mojave Water District. 
 9             What we want to make sure doesn't happen and  
10   what the EIS/EIR should take a hard look at is whether or  
11   not when the water gets used in one year in Zone 7, they  
12   build houses in Alameda County.  And then the next year  
13   the water is moved to the Mojave, where they build  
14   houses.  And then the next year it's moved to Santa  
15   Barbara, where they build houses.  
16             So the idea of floating water, whether it be  
17   paper or actual, is very apt to cause growth that will be  
18   damaging to the environment of California because it  
19   cannot be permanently sustained with the existing water  
20   supply.  
21             In terms of the financial restructuring, I  
22   don't have a lot of comment yet, because I understand  
23   from the presentation that this is a new part of the  
24   Monterey Agreement.  Basically, I would like to see the  
25   draft environmental document discuss the question of the  
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 1   relationship between -- about who owns the project.  
 2             Do the people of the State of California own  
 3   the water and the project?  Or do the contractors own the  
 4   water and the project? 
 5             And as you can see, it would make a big  
 6   difference.  Because if there is extra water available in  
 7   the system the State of California could sell it directly  
 8   to new users or could sell it directly to users outside  
 9   of the state water system but who are still citizens of  
10   the State of California and who have the same rights as  
11   anyone else.  
12             So this document should take a look at the  
13   resale of the State's water that is received through  
14   their state water contracts, perhaps in years in which  
15   they don't need that water. 
16             In other words, our contractors taking  
17   interruptible water over and above what they need in any  
18   given year for later resale and depriving the People of  
19   the State of California of the profit. 
20             I believe that you should look very closely at  
21   doing much more than a Plumas County Watershed Forum for  
22   Watershed Restoration.  The watersheds above the state  
23   project reservoir at Oroville are degrading  
24   substantially.  The amount of holding capacity of the  
25   area above the watershed is being lost mainly for two  
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 1   reasons.  Reason number one is that forest growth and  
 2   overstocking from fire suppression are causing a  



 3   tremendous decrease in the amount of runoff.  
 4             Those of us who live here can see it as streams  
 5   that used to be perennial become more and more  
 6   intermittent.  The intermittent streams become almost  
 7   ephemeral in dry years.  The cause is the lack of  
 8   watershed management.  And the cause of the lack of  
 9   watershed management as recounted by the State of  
10   California, Mr. William Stewart from the California  
11   Forestry Department in the Sierra Nevada Ecosystem  
12   Project Report made it very clear that contrary to the  
13   timber economy, or what's left of it, the water economy  
14   which is 60 percent of the value of the Sierra ecosystem,  
15   in terms of goods and services, returns nothing to  
16   watershed maintenance. 
17             Millions and millions of dollars are spent in  
18   the Monterey Agreement on shuffling water around and  
19   making infrastructure improvements so that urban and  
20   agricultural water users can use the water more  
21   efficiently and more economically.  And what they are  
22   doing is putting the environmental costs of the  
23   deteriorating systems that provide the water off account.  
24             In other words, they are not costs of the  
25   project.  If you put concrete in and transfer water, it's  
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 1   a cost of the project.  If you use a river system in a  
 2   way totally unlike nature, it's not a cost of the  
 3   project.  And so this environmental document should look  
 4   very closely on a re-re-investment mechanism to keep the  
 5   natural parts of the State Water Project infrastructure  
 6   producing the water that everybody wants to argue about  
 7   when it gets to the pumps.  
 8             Thank you for allowing me to -- 
 9             Oh, one other thing.  In regard to the existing  
10   condition.  The existing condition should be pre-Monterey  
11   Agreement.  The existing condition should be updated only  
12   in the sense -- not with the Monterey Agreement  
13   principles, but only to add D-1641, the Bay Delta Water  
14   Quality Hearing, and the findings and principles of that  
15   decision and the increased flows required by the  
16   ecosystem restoration plan and the environmental water  
17   account that are part of the Cal Fed project. 
18             Thank you, very much. 
19         CATHERINE McEFEE:  Thank you.  
20         MICHAEL JACKSON:  And I have a little outline of  
21   the ten points. 
22         CATHERINE McEFEE:  Thank you, very much.  
23             Mr. Shulman. 
24         ROBERT SHULMAN:  Hello, I'm Rob Shulman, Plumas  
25   County Counsel, and my remarks are made on behalf of the  
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 1   County Board of Supervisors and the Directors of the  
 2   Flood Control and Water Conservation District.  
 3             The County and district welcome this new EIR  
 4   because it will be a much more public and thorough review  
 5   of the State Water Project.  We're the northern terminus  
 6   of the State Water Project and, of course, we know Perris  
 7   and Castaic are the terminal reservoirs. 



 8             Very few people in the state can describe the  
 9   State Water Project.  It's a tribute to many of you at  
10   DWR that you can keep it running and keep track of it.   
11   But we feel there's a need for the public, generally, to  
12   understand better how California's water is allocated --  
13   not only allocated, but collected. 
14             The collection is up here in the landscape that  
15   we live in.  And we have a few small project reservoirs  
16   Lake Davis, Frenchman Lake, and Antelope Lake that are  
17   increasingly important both in our future and in the  
18   state's future. 
19             So the Flood Control District of Plumas County,  
20   as a contractor, has an increasing stake in the State  
21   Water Project and feels that the -- the new contract  
22   amendments, which we call Monterey Plus, will be a very  
23   great benefit to the county and the flood district.  
24             The Monterey Plus details are still  
25   confidential as was explained at the beginning of the  
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 1   scoping meeting.  Although, it is planned for the Board  
 2   of Supervisors to take action to approve that settlement  
 3   next Tuesday.  
 4             Unfortunately, it will probably still remain  
 5   confidential for several more weeks until we have an okay  
 6   that all settling parties have signed. 
 7             So those details cannot be brought out at this  
 8   time, and I want to talk a little more generally about  
 9   water supply reliability because that is really what this  
10   State Water Project is about. 
11             It's about making a water supply available  
12   throughout the service areas of the state and making it  
13   reliable.  But that's not exactly in accordance with  
14   nature's plans because nature naturally causes  
15   variability to be the rule of the day.  We have wet  
16   years.  We have dry years.  We never know what any  
17   particular year is going to be.  And none of us know  
18   what's going to happen in the next three months. 
19             But even though we have a context of  
20   unreliability in nature and a context of overall scarcity  
21   of water in this arid state with the growing population,  
22   we must all support efforts to provide water where needed  
23   in this state.  
24             And to that extent, Plumas County supports  
25   efforts to wisely allocate water where needed, to do it  
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 1   efficiently -- if that involves market practices or other  
 2   practices. 
 3             And we have confidence that this new Monterey  
 4   Amendment Project will be explained and be found to be a  
 5   rational and appropriate move that's in the interest of  
 6   all people in the state.  But, of course, the proof of  
 7   that will be in the EIR that's completed.  
 8             So we, we in Plumas County wish you well and  
 9   hope that we can make a contribution to this new EIR so  
10   that it becomes a foundational document in the water  
11   history of the state.  
12             I would like to focus on the time frame of  



13   the -- that the EIR uses.  These are the first major  
14   amendments, perhaps, since the incipience of the project  
15   since the 1960's, and it will probably be the most  
16   important modification of the contracts for 20 or 30  
17   years.  
18             I would suggest taking a long time frame when  
19   you do your analysis in the EIR.  Because of the  
20   population growth in California, because of the prospect  
21   of global warming which may reduce the Sierra snow pack,  
22   and, in general, this is a very significant document  
23   which will define the limits within which California has  
24   to live in the future. 
25             Now, Plumas County has learned through this --  
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 1   the years since Monterey was unveiled that it has a lot  
 2   in common with its contractor to the south known as Kern  
 3   County. 
 4             Kern County water agency and the Kern County  
 5   Water Bank have wisely utilized their geographical  
 6   position and unique geological features to highlight  
 7   their role as -- I guess I would call it a water  
 8   switchyard.  
 9             Water is coming from the aqueduct, water is  
10   coming from the Kern River, and there's the Kern Water  
11   Bank and the Cross Valley Canal, it's all right there.   
12   And Kern said, look, we locals know maybe how to manage  
13   that a little better than the state, and with less threat  
14   to private neighbors and ranchers in the area. 
15             So the state deeded fee title to the Kern Fan  
16   Element, which is a large flood plain, basically, at the  
17   mouth of the Kern River which soaks up water during flood  
18   events and it lends itself to replenishment and pumping  
19   out of water as needed.  So it's an underground -- it's  
20   basically like a Lake Almanor under ground, probably a  
21   million acre feet capacity.  
22             It is now under local control, and we assume  
23   it's being wisely managed.  We hope that the EIR details  
24   somewhat how it is being managed so that everyone can be  
25   reassured that in fact it was an appropriate public  
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 1   policy decision to deed the Kern Fan Element from the  
 2   state to local control.  
 3             But the parallel with Plumas is that we are the  
 4   natural watershed and a natural storage area north of the  
 5   aqueduct.  When rain and runoff occurs, if it goes right  
 6   out the Feather River into the delta it can be lost  
 7   unless it's taken up as interruptible water.  But it's  
 8   really to everyone's benefit for as much precipitation as  
 9   possible to remain stored in the meadows, the aquifers,  
10   and the base flow of our streams for timely release over  
11   the hot summer into Lake Oroville and then the Feather  
12   River.  
13             It's a concept which has, in the past, received  
14   relatively little attention and now this EIR is a chance  
15   to highlight the potential for that.  Even a small  
16   percentage of augmentation of supply increases  
17   reliability in the State Water Project.  



18             And as you will see, the costs that are being  
19   talked about are not extravagant and they are hopefully  
20   an investment -- they can be seen as an investment that  
21   is wise to make year, after year, after year.  
22             So Plumas is hopeful that the new components of  
23   Monterey Plus that deal with Plumas County will become  
24   permanent aspects of the State Water Project and will  
25   improve its -- the watershed capability above Lake  
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 1   Oroville and the Sacramento River watershed system.  
 2             It is all one system.  And the public needs to  
 3   know it's all one system.  The people in southern  
 4   California need to know that Plumas County is up here and  
 5   that their water lands here on properly managed forests,  
 6   in properly maintained stream channels, in lush meadows,  
 7   and gradually comes down to them as a gift from above.  
 8             So we have fortunately had DWR's longstanding  
 9   help in our coordinated resources management programs.   
10   And we're confident that we can work with DWR in the  
11   future on this.  We would like to make watershed  
12   re-investment a major item in a long time frame involving  
13   the State Water Project. 
14             And thank you for allowing me to make these  
15   comments. 
16         CATHERINE McEFEE:  Thank you.  Anyone else like to  
17   provide comments?  
18             If not, I'll go ahead and close the public  
19   comment portion of this scoping meeting.  
20             And thank you all very much.  And if you have  
21   any other questions, let us know.  
22                  {Scoping meeting concluded.} 
23                           ---oOo--- 
24    
25    
0033 
 1   STATE OF CALIFORNIA               ) 
 2                                     )    ss. 
 3   COUNTY OF SAN JOAQUIN             ) 
 4    
 5             I, Deirdre Hernandez, do hereby certify that I  
 6   am a licensed Certified Shorthand Reporter, duly  
 7   qualified and certified as such by the State of  
 8   California; 
 9             That on the 13th of February, 2003, the said  
10   proceedings were by me recorded stenographically at the  
11   time and place herein mentioned; and the foregoing pages  
12   constitute a full, true, complete and correct record of  
13   proceedings. 
14             That I am a disinterested person, not being in  
15   any way interested in the outcome of said action, or  
16   connected with, nor related to any of the parties in said  
17   action, or to their respective counsel, in any manner  
18   whatsoever. 
19    
20    
21   Dated:  February 21, 2003 
22    



23    
     ___________________________________________ 
24   Certified Shorthand Reporter in and for the 
     County of San Joaquin, State of California 
25    
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          1                   SACRAMENTO, CALIFORNIA 
 
          2                  Monday, February 3, 2003 
 
          3                         10:32 a.m. 
 
          4                           --o0o-- 
 
          5    
 
          6            MS. McAFEE:  I want to first thank all of you  
 
          7   who are joining us this morning and just remind you,  
 
          8   if you haven't done so, so please go ahead and sign in  
 
          9   in the back and, if you were planning on speaking  
 
         10   today, to fill out the speaker card, and the purpose  
 
         11   of today's meeting is to take comments on the Monterey  
 
         12   Amendment -- it's a very long title, so bear with  
 
         13   me -- Monterey Amendment to the State Water Project  
 
         14   Contracts Including the Kern Wear Bank Transfer and  
 
         15   Other Contract Amendments and Associated Actions as  
 
         16   Part of the Proposed Settlement Agreement in PCL  
 
         17   Versus the Department of Water Resources, and I'd like  
 
         18   to now go ahead and introduce Barbara McDonnell, she's  
 
         19   the chief of the Environmental Services Branch, and  
 
         20   Barbara's going to spend a few minutes telling you a  
 
         21   little bit about the project, and then we will open up  
 
         22   the meeting for public comment. 
 
         23            MS. McDONNELL:  Thank you.  And we're trying  
 
         24   out our new auditorium setup here with a television  
 
         25   monitor, so I'd like to hear some feedback on how that  
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          1   works from the audience sitting there.  Is that good  
 
          2   or not?  Because obviously we don't have to use those  
 
          3   if we don't want to in the future.  
 
          4            Again, thank you for coming.  This is our  
 
          5   first scoping meeting for this particular project, so  
 
          6   you're getting kind of the first run-through on the  
 
          7   presentation, and why are we doing EIR?  Well, as  
 
          8   required by the California Environmental Quality Act,  
 
          9   Department of Water Resources will prepare an  
 
         10   Environmental Impact Report for the Monterey Amendment  
 
         11   to the State Water Project contracts, which includes  
 
         12   the Kern Water Bank Transfer and other contract  
 
         13   amendments and associated actions, as part of a  
 
         14   proposed settlement agreement in the Planning and  
 
         15   Conservation League versus Department of Water  
 
         16   Resources, and this is a very long title, and what I'm  
 
         17   hoping to do this morning is explain that title and,  
 
         18   in doing so, actually define the proposed project.  
 
         19            Again, the purpose of the meeting is to  
 
         20   obtain your views, both agencies and stakeholders.  
 
         21            We are conducting five scoping meetings  
 
         22   throughout the state to obtain the views of agencies  
 
         23   and other interested parties about the scope and  
 
         24   content of the environmental information and analysis  
 
         25   relevant to agency statutory responsibilities and  
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          1   stakeholder interest in the project.  
 
          2            The State Water Project contracts originally  
 
          3   date from as early as the 1960's.  Each contract has  
 
          4   been amended many times over the intervening years.   
 
          5   As water management in California has changed over the  
 
          6   years, there were issues between the department and  
 
          7   the water contractors that the contracts had some  
 
          8   provisions that actually ran counter to good financial  
 
          9   and water management practices.  
 
         10            The Monterey agreement is a set of 14  
 
         11   principles agreed to by DWR and representatives of the  
 
         12   State Water Project contractors in 1994 to remedy some  
 
         13   of these problems.  
 
         14            The Monterey Amendment is the amendment made  
 
         15   to the contracts as a result of the Monterey  
 
         16   principles.  The amendment resolved long-term water  
 
         17   allocation issues and established a new water  
 
         18   management and financial strategy for the State Water  
 
         19   Project.  
 
         20            Okay.  As a way of further background  
 
         21   information, the water allocation issue focused on  
 
         22   Article 18 of the state water contracts.  
 
         23            Article 18 addresses the allocation of  
 
         24   shortage in water supply and under what circumstances  
 
         25   the initial reductions to agricultural use should be  
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          1   imposed before reducing allocations to urban  
 
          2   contractors.  
 
          3            The contentious portion of Article 18 was  
 
          4   Article 18(b) which dealt with specified types of  
 
          5   permanent shortages of supply of project water, so the  
 
          6   contracts originally had Article 18(a) and 18(b), and  
 
          7   so kind of remember that point for the future.  
 
          8            Okay.  The Monterey Statement of Principles  
 
          9   arrived at in December of 1994 resolved this  
 
         10   allocation issue by proposing contract revisions that  
 
         11   eliminated the initial agricultural use cutbacks and  
 
         12   specifying that all project water would be allocated  
 
         13   based upon contractor's annual Table A amounts.  
 
         14            So in essence what the principles did was to  
 
         15   agree to sort of collapse 18(a) and 18(b) into a  
 
         16   single article.  
 
         17            Okay.  Then in May of 1994, the Central Coast  
 
         18   Water Authority, serving as the state lead agency,  
 
         19   prepared a draft EIR to address the effects of  
 
         20   implementing the Monterey Agreement Statement of  
 
         21   Principles.  
 
         22            The final EIR was completed in October of  
 
         23   1995 and subsequently used by DWR to support the  
 
         24   decision to amend certain State Water Project contract  
 
         25   provisions.  
 
 
 



 
                                                                        7 
 
 
 
          1            Since 1996, 27 of the 29 contractors have  
 
          2   executed the Monterey Amendment.  The exception to  
 
          3   that, the two that have not, are Empire West Side  
 
          4   Irrigation District and the Plumas Flood Control and  
 
          5   Water Conservation District.  
 
          6            In December of 1995, the Planning and  
 
          7   Conservation League sued the department on the basis  
 
          8   that DWR should have been the lead agency preparing  
 
          9   the EIR and that the lack of an analysis with respect  
 
         10   to deleting Article 18(b) was a fatal flaw.  
 
         11            The lower court ruled in the department's  
 
         12   favor, but the decision was overturned by the Third  
 
         13   District Court of Appeals.  The Court ruled that DWR  
 
         14   had the statutory duty to serve as the state lead  
 
         15   agency and that the EIR failed to adequately analyze  
 
         16   the effects of deleting Article 18(b).  
 
         17            The department and most of the State Water  
 
         18   Project contractors have been in a settlement process  
 
         19   with the plaintiffs since 2000.  This process has  
 
         20   nearly concluded and is the basis for the proposed  
 
         21   project.  
 
         22            We should mention that PCL was joined in a  
 
         23   lawsuit by Plumas County Flood Control and Water  
 
         24   Conservation District and the Citizens Planning  
 
         25   Association of Santa Barbara.  We term all three of  
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          1   these the plaintiffs.  
 
          2            So that brings us to today and the reason for  
 
          3   the scoping meeting.  We are now starting a brand-new  
 
          4   CEQA process with DWR as the lead agency.  The  
 
          5   proposed project includes the original Monterey  
 
          6   Amendment provisions as well as other contract  
 
          7   amendments and actions to be carried out by DWR as a  
 
          8   result of the settlement agreement.  
 
          9            The objective of this project is to improve  
 
         10   the operation and management of the State Water  
 
         11   Project water supply through the Monterey Amendment  
 
         12   and the other contract amendments and to carry out the  
 
         13   associated actions of PCL versus DWR settlement  
 
         14   agreement.  
 
         15            The new EIR will evaluate potential  
 
         16   environmental effects of the following five elements  
 
         17   from the Monterey Amendment and settlement process.   
 
         18   I'm going to review each of these individually, and if  
 
         19   you remember, we have 14 settlement principles, so  
 
         20   we've grouped the principles into these elements, so  
 
         21   we've collapsed the 14 down to four, and then the  
 
         22   settlement agreement provisions are the fifth.  
 
         23            Okay.  First of all, the Monterey Amendment  
 
         24   would allocate all water supplies in proportion to  
 
         25   each contractor's annual Table A amounts, eliminate  
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          1   the initial supply reduction to agricultural  
 
          2   contractors in years of shortage, replace certain  
 
          3   categories of water with a single category called  
 
          4   Interruptible Water, allocated again on the basis of  
 
          5   Table A amounts, and eliminate the permanent shortage  
 
          6   provision, and I wanted to give a definition of  
 
          7   "interruptible water."  The department may make  
 
          8   interruptible water available to contractors when it  
 
          9   is not needed for fulfilling contractors' Table A  
 
         10   water deliveries or for meeting project operational  
 
         11   requirements including reservoir storage goals.   
 
         12   Interruptible water has been made available during  
 
         13   excess delta conditions.  
 
         14            A second item is the transfer of Table A  
 
         15   amounts and land, and the first item is to permanently  
 
         16   retire 45,000 acre-feet of agricultural Table A  
 
         17   amounts to make 130,000 acre-feet of agricultural  
 
         18   Table A amounts available for permanent transfer and  
 
         19   sale to urban contractors and to transfer the Kern Fan  
 
         20   Element of the Kern Water Bank to local control, and  
 
         21   the Kern Water Bank was originally described in EIR  
 
         22   back in 1996.  DWR at that time owned the lands, but  
 
         23   we have now transferred those to local control as part  
 
         24   of the Monterey Amendment.  
 
         25            And for those of you who don't know, the Kern  
 
 
 



 
                                                                       10 
 
 
 
          1   Water Bank is located southwest of Bakersfield in Kern  
 
          2   County.  
 
          3            Now these are the permanent water transfers  
 
          4   from Kern County Water Agency to urban contractors.   
 
          5   So far 111,781 acre-feet have been transferred, 18,219  
 
          6   acre-feet remains to be transferred, so the agencies  
 
          7   who have received the water are Mojave Water Agency,  
 
          8   Castaic Lake Water Agency, Palmdale Water Agency,  
 
          9   Alameda County Flood Control and Water Conservation  
 
         10   District, Solano County Water Agency and Napa County  
 
         11   Flood Control and Water Conservation District.  
 
         12            We did want to note that the Castaic Lake  
 
         13   Water Agency transfer has not been made totally final.   
 
         14   A notice of preparation was issued by Castaic Lake  
 
         15   Water Agency last week, and they are preparing an  
 
         16   independent Environmental Impact Report about this  
 
         17   transfer.  
 
         18            Okay.  The water management provisions  
 
         19   included enabling voluntary water marketing,  
 
         20   groundwater banking and improving use of existing  
 
         21   State Water Project facilities, allowing groundwater  
 
         22   or surface water storage of State Water Project water  
 
         23   outside of the state water's -- within its service  
 
         24   area and expand the opportunity to store water in the  
 
         25   San Luis when space is available.  
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          1            Additionally it permitted contractors to  
 
          2   withdraw and later restore water from the State Water  
 
          3   Project terminal reservoirs, clarify the terms for  
 
          4   transport of contractor's non-State Water Project  
 
          5   water and create a turnback pool for the annual sale  
 
          6   of contractor's unneeded State Water Project water  
 
          7   supplies to other interested water contractors, and  
 
          8   the terminal reservoirs that I mentioned here are  
 
          9   Castaic and Perris, and this program provides greater  
 
         10   coordination in the management of local and State  
 
         11   Water Project supplies.  
 
         12            The financial restructuring provisions were  
 
         13   to establish a State Water Project operating reserve  
 
         14   and to establish a water rate management program when  
 
         15   cash flow permits.  
 
         16            Now for the provisions for the settlement  
 
         17   agreement that are included in the proposed project,  
 
         18   first is to establish a Plumas watershed forum for  
 
         19   watershed restoration, amend Plumas's State Water  
 
         20   Project contract regarding shortages, impose  
 
         21   additional restriction on use of the Kern Fan Element  
 
         22   lands of the Kern Water Bank and amend the State Water  
 
         23   Project contractors to eliminate the use of the word  
 
         24   "entitlement" in many cases and replace it with the  
 
         25   term "Table A amounts."  
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          1            Other provisions, we're to disclose a new  
 
          2   procedure for State Water Project delivery  
 
          3   capabilities, issue permanent transfer of Table A  
 
          4   amount guidelines, establish a public participation  
 
          5   procedure for certain types of contract amendments and  
 
          6   provide certain funding to the plaintiffs for multiple  
 
          7   purposes including Feather River watershed  
 
          8   restoration.  
 
          9            The first item that deals with the delivery  
 
         10   capability procedures, there is a draft report that  
 
         11   DWR has had under public review for the past several  
 
         12   months.  A final report is scheduled to be released  
 
         13   later this month, and I look for it on the DWR home  
 
         14   page.  There is a link already established for the  
 
         15   draft report and the comments and the response to  
 
         16   comments, and the final report will also be posted on  
 
         17   that site.  
 
         18            As far as the proposed project location for  
 
         19   the environmental document, it would include the State  
 
         20   Water Project facilities including the delta  
 
         21   conveyance facilities, the State Water Project service  
 
         22   areas, including the Kern Fan Element of the Kern  
 
         23   Water Bank, and also includes the State Water Project  
 
         24   contractor's service areas where those may be larger  
 
         25   than State Water Project service area.  
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          1            Depending upon the particular State Water  
 
          2   Project contractor actions under the proposed project,  
 
          3   the area of influence could actually extend beyond  
 
          4   these areas, and that will be determined during the  
 
          5   preparation of the document.  
 
          6            As required by CEQA, the EIR must include a  
 
          7   description of the environmental conditions in the  
 
          8   vicinity of the project as they exist at the time of  
 
          9   the Notice of Preparation.  The environmental setting  
 
         10   normally constitutes the baseline physical conditions  
 
         11   which the lead agency determines against which the  
 
         12   impacts may or may not be significant.  Normally the  
 
         13   environmental baseline and the existing conditions are  
 
         14   one and the same.  In the case of the Monterey  
 
         15   Amendment, since we have some preexisting actions that  
 
         16   have taken place, the two are going to be different.  
 
         17            We have not yet identified the reasonable  
 
         18   range of alternatives to be included in the EIR;  
 
         19   however, we do know that to comply with the Court's  
 
         20   instructions, we will be evaluating a no project  
 
         21   alternative with and without invoking Article 18(b),  
 
         22   shortage provisions of the contracts.  
 
         23            As far as potential environmental effects, we  
 
         24   will analyze all resource categories that could be  
 
         25   impacted by the proposed project, and these impacts  
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          1   will arise due to the physical changes such as the  
 
          2   re-operation of water deliveries with and without  
 
          3   Article 18(b), changes in reservoir operations, water  
 
          4   storage in the contractors' service areas and outside  
 
          5   their service areas, and watershed actions in Plumas  
 
          6   County as well as other actions as part of the  
 
          7   settlement agreement.  
 
          8            And with that I'm going to turn it back over  
 
          9   to Kathy McEfee from IEP to talk about our schedule.  
 
         10            MS. McAFEE:  Thank you.  Thank you, Barbara.  
 
         11            First I would just like to again reiterate  
 
         12   that one of the purposes of today's meeting is to  
 
         13   provide input on issues to be evaluated in the EIR.   
 
         14   There are multiple ways to do that.  One is to provide  
 
         15   verbal testimony today.  We have a court reporter here  
 
         16   who will record any comments.  If you do not want to  
 
         17   provide verbal comments today, we have comment cards  
 
         18   that can be filled out and left on the back table.  We  
 
         19   also have some mailers that you can take with you and  
 
         20   fill out and mail in, or you can also send by E mail  
 
         21   to Delores at water.ca.gov.  
 
         22            I just wanted to now talk a little bit about  
 
         23   the schedule.  As you know, we are in the midst of the  
 
         24   NOP circulation, the comment period closes on  
 
         25   February 24th, so you have till that time to provide  
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          1   the department with any comments on issues to be  
 
          2   evaluated in the EIR.  We will then spend the next  
 
          3   year doing the analysis and developing a draft EIR  
 
          4   that will be published in the late spring/early summer  
 
          5   of 2004.  
 
          6            The next point at which the public will have  
 
          7   input into the process will be during the circulation  
 
          8   of the draft EIR, and that will be during the, again,  
 
          9   late summer -- or, I'm sorry -- late spring/early  
 
         10   summer of 2004.  Once we receive those comments, and  
 
         11   we will have a public hearing during that time or  
 
         12   multiple public hearings as we have multiple public  
 
         13   scoping meetings, we will then prepare responses to  
 
         14   all comments received with the final EIR being  
 
         15   published in the fall of 2004.  
 
         16            Before I open it up for any public comments,  
 
         17   I would like to ask if there are any questions in the  
 
         18   audience, either on Barbara's presentation or the  
 
         19   purpose of today's meeting or the CEQA process.  
 
         20            Okay.  With that, I know we did not receive  
 
         21   any speaker cards, but is there anyone who would like  
 
         22   to speak at today's meeting, like to open it up for  
 
         23   public comment?  
 
         24            Okay.  Having none, we'll go ahead and close  
 
         25   the public comment period of the scoping meeting, and  
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          1   thank you all very much, and if you have any other  
 
          2   questions, we will be here for a little while, so  
 
          3   please feel free to ask us.  Thank you very much.  
 
          4   // 
 
          5   // 
 
          6    
 
          7    
 
          8    
 
          9    
 
         10    
 
         11    
 
         12    
 
         13    
 
         14    
 
         15    
 
         16    
 
         17    
 
         18    
 
         19    
 
         20    
 
         21    
 
         22    
 
         23    
 
         24    
 
         25    
 
 
 



 
                                                                       17 
 
 
 
                              REPORTER'S CERTIFICATE 
 
               
 
                       I certify that the foregoing proceedings in  
 
              the within-entitled cause were reported at the time  
 
              and place therein named; that said proceedings were  
 
              reported by me, a duly Certified Shorthand Reporter of  
 
              the State of California, and were thereafter  
 
              transcribed into typewriting. 
 
                       I further certify that I am not of counsel or  
 
              attorney for either or any of the parties to said  
 
              cause of action, nor in any way interested in the  
 
              outcome of the cause named in said cause of action. 
 
                       IN WITNESS WHEREOF, I have hereunto set my  
 
              hand this ________ day of __________,  2003. 
 
               
 
               
 
                                      ____________________________  
                                      CARRIE STOTTLEMEYER 
                                      Certified Shorthand Reporter 
                                      State of California 
                                      Certificate No. 4373 
 
               
 
               
 
               
 
               
 
               
 
               
 
 
 



 
 
 
                                   SCOPING MEETING 
 
               
 
                       Environmental Impact Report for Monterey 
 
                    Amendment to the State Water Project Contracts 
 
                    (including Kern Water Bank Transfer) and Other 
 
                    Contract Amendments and Associated Actions as 
 
                      Part of a Proposed Settlement Agreement in 
 
                    Planning and Conservation League v. Department 
 
                        of Water Resources (SCH No. 200301118) 
 
               
 
               
                     Lead Agency:  Department of Water Resources 
               
 
               
 
               
 
               
 
                              TRANSCRIPT OF PROCEEDINGS 
 
                                 Ventura, California 
 
                             Wednesday, February 5, 2003 
 
               
 
               
 
               
              Reported by: 
              LYNN ZINK 
              CSR No. 9466 
              JOB No. 36331 
 
               
 
               
 
 
 



 
                                                                        2 
 
 
 
          1                   SCOPING MEETING 
 
          2    
 
          3       Environmental Impact Report for Monterey 
 
          4    Amendment to the State Water Project Contracts 
 
          5    (including Kern Water Bank Transfer) and Other 
 
          6    Contract Amendments and Associated Actions as 
 
          7      Part of a Proposed Settlement Agreement in 
 
          8    Planning and Conservation League v. Department 
 
          9        of Water Resources (SCH No. 200301118) 
 
         10    
 
         11    
                Lead Agency:  Department of Water Resources 
         12    
 
         13    
 
         14    
 
         15    
 
         16       Transcript of proceedings taken at 800 South 
 
         17   Victoria Avenue, Hall of Administration, Board of 
 
         18   Supervisors Hearing Room, Ventura, California, 
 
         19   beginning at 7:28 p.m. and ending at 7:51 p.m. on 
 
         20   Wednesday, February 5, 2003, before LYNN ZINK, 
 
         21   Certified Shorthand Reporter No. 9466. 
 
         22    
 
         23    
 
         24    
 
         25    
 
 
 



 
                                                                        3 
 
 
 
          1   SPEAKERS: 
 
          2    
 
          3    
                       BARBARA McDONNELL 
          4            Chief, Division of Environmental Services 
                       Department of Water Resources 
          5    
 
          6            JOHN DAVIS, URS and BIP 
 
          7    
                       CLAIRE LaFLORE 
          8            Legal Council 
                       Department of Water Resources 
          9    
 
         10            NANCY QUAN 
                       Analysis Office 
         11            Department of Water Resources 
                       State Water Project 
         12    
 
         13    
 
         14    
 
         15    
 
         16    
 
         17    
 
         18    
 
         19    
 
         20    
 
         21    
 
         22    
 
         23    
 
         24    
 
         25    
 
 
 



 
                                                                        4 
 
 
 
          1        Ventura, California, Wednesday, February 5, 2003 
 
          2                     7:28 p.m. - 7:51 p.m. 
 
          3    
 
          4            MS. McDONNELL:  I'm going to kind of read a lot 
 
          5   of this because, again, the words are so specific, I 
 
          6   can't ad lib this stuff.  So pardon my kind of reading 
 
          7   my script, but I really want to get this correct.  And 
 
          8   then you can correct me if I'm off base from your 
 
          9   perspective. 
 
         10            As required by the California Environmental 
 
         11   Quality Act, the Department of Water Resources will 
 
         12   prepare an Environmental Impact Report for the Monterey 
 
         13   Amendment to the State Water Project Contracts 
 
         14   (including the Kern Water Bank Transfer) and other 
 
         15   Contract Amendments and Associated Actions as Part of a 
 
         16   Proposed Settlement Agreement in Planning and 
 
         17   Conservation League versus Department of Water 
 
         18   Resources. 
 
         19            The purpose of our meeting is, of course, to 
 
         20   solicit your views on the Environmental Impact Report. 
 
         21   We are conducting five scoping meetings throughout the 
 
         22   State to obtain the views of agencies and other 
 
         23   interested parties about the scope and content of the 
 
         24   environmental information and analysis relevant to 
 
         25   agency statutory responsibilities and stakeholder 
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          1   interests in the project. 
 
          2            The State Water Project contracts date from the 
 
          3   early 1960's.  Each contract has been amended many times 
 
          4   over the intervening years.  As water management in 
 
          5   California has changed over the years, there were issues 
 
          6   between the Department and the Contractors that the 
 
          7   contracts had some provisions that ran counter to good 
 
          8   financial and water management practices. 
 
          9            The Monterey Agreement is a set of 14 
 
         10   principles agreed to by DWR and representatives of the 
 
         11   State Water Project contractors in 1994 to remedy some 
 
         12   of these problems.  The Monterey Amendment is the 
 
         13   amendment made to the contracts as a result of the 
 
         14   Monterey principles.  The Amendment resolved long-term 
 
         15   water allocation issues and established a new water 
 
         16   management strategy for the State Water Project. 
 
         17            The water allocation issue focused on Article 
 
         18   18 of the State Water Project contracts.  Article 18 
 
         19   addresses the allocation of shortage in water supply, 
 
         20   and under what circumstances the initial reductions to 
 
         21   agricultural use should be imposed before reducing 
 
         22   allocations to urban contractors. 
 
         23            The contentious portion of the water shortage 
 
         24   contract provision dealt with Article 18(b) which dealt 
 
         25   with specified types of permanent shortages of supply of 
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          1   project water and stated that DWR would reduce the 
 
          2   entitlement in the event of a permanent shortage.  This 
 
          3   Article 18(b) has never been invoked to date.  Article 
 
          4   18(a), which deals with cuts to agricultural contractors 
 
          5   first during droughts and other types of temporary 
 
          6   shortages has been invoked. 
 
          7            The Monterey Agreement Statement of Principles 
 
          8   arrived at in December of 1994 resolved the allocation 
 
          9   issue by:  Proposing contract revisions that eliminated 
 
         10   initial agricultural use cutbacks, as in 18(a), and 
 
         11   specified that all project water would be allocated 
 
         12   based on contractor's annual Table A amounts, thereby 
 
         13   eliminating the need for different shortage provisions. 
 
         14        QUESTION:  So even in the context of this 
 
         15   presentation you're already calling it Table A amounts. 
 
         16        MS. McDONNELL:  Yes. 
 
         17            In May of 1994 Central Coast Water Authority, 
 
         18   serving as Lead Agency, prepared a Draft EIR to address 
 
         19   the effects of implementing the Monterey Agreement 
 
         20   Statement of Principles.  The final EIR was completed in 
 
         21   October, 1995 and subsequently used by DWR to support 
 
         22   the decision to amend certain State Water Project water 
 
         23   supply contract provisions.  Since 1995, 27 of the 29 
 
         24   contractors have executed the Monterey Amendment.  The 
 
         25   two that have not are the Empire West Side Irrigation 
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          1   District and Plumas County Flood Control and Water 
 
          2   Conservation District. 
 
          3            In December of 1995, the Planning and 
 
          4   Conservation they sued the Department on the basis that 
 
          5   DWR should have been Lead Agency preparing the EIR and 
 
          6   that the lack of an analysis with respect to deleting 
 
          7   Article 18(b) was a fatal flaw.  The lower Court ruled 
 
          8   in the Department's favor, but the decision was 
 
          9   overturned by the Third District Court of Appeal.  The 
 
         10   Court ruled that DWR had the statutory duty to serve as 
 
         11   Lead Agency, and the EIR failed to adequately analyze 
 
         12   the effects of deleting Article 18(b). 
 
         13            The Department and most of the State Water 
 
         14   Project Contractors have been in the settlement process 
 
         15   with the plaintiffs since 2000.  This process is nearing 
 
         16   completion and will be included in the basis for the 
 
         17   proposed project. 
 
         18            We should mention that PCL was joined in the 
 
         19   lawsuit by Plumas County Flood Control and Water 
 
         20   Conservation District, which we'll now call Plumas in 
 
         21   the rest of the presentation, and the Citizens Planning 
 
         22   Association of Santa Barbara.  We call all three the 
 
         23   plaintiffs. 
 
         24            So that brings us to today and the reason for 
 
         25   the scoping meeting.  We are now starting a brand new 
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          1   CEQA process with DWR as Lead Agency.  The proposed 
 
          2   project includes the original Monterey Amendment 
 
          3   provisions as well as other contract amendments and 
 
          4   actions to be carried out by DWR as a result of the 
 
          5   proposed settlement agreement.  The objective of this 
 
          6   project is to improve the operation and management of 
 
          7   the State Water Project water supply through the 
 
          8   Monterey Amendment and other contract amendments, and to 
 
          9   carry out associated actions of PCL versus DWR proposed 
 
         10   settlement agreement. 
 
         11            The new EIR will evaluate potential and 
 
         12   environmental effects in the following five elements 
 
         13   from the Monterey Amendment and also potential 
 
         14   additional actions.  And I had said previously there 
 
         15   were 14 principles.  So we've collapsed the principles 
 
         16   into the first four categories just for ease of 
 
         17   presentation, and then we'll talk about the potential 
 
         18   additional actions. 
 
         19            So our first action is allocation changes for 
 
         20   State Water Project water supplies:  To allocate all 
 
         21   water supplies in proportion to each contractor's annual 
 
         22   Table A amounts, eliminate initial supply reduction to 
 
         23   agricultural contractors in years of shortage, replace 
 
         24   certain categories of water with a single category 
 
         25   (Interruptible Water) allocated on the basis of annual 
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          1   Table A amounts, and eliminate the permanent shortage 
 
          2   provision. 
 
          3            Now, the definition Interruptible Water is 
 
          4   pursuant to the water supply contracts, the Department 
 
          5   may make Interruptible Water available to contractors 
 
          6   when it is not needed for fulfilling contractors' annual 
 
          7   Table A water deliveries or for meeting project 
 
          8   operational requirements, including reservoir storage 
 
          9   goals.  Interruptible Water has been made available 
 
         10   during excess Delta conditions. 
 
         11            The second element is the transfer of Table A 
 
         12   amounts and land.  And that is to permanently retire 
 
         13   45,000 acre-feet of agricultural Table A amounts, make 
 
         14   130,000 acre-feet per year of agricultural Table A 
 
         15   amounts available for permanent sale to urban 
 
         16   contractors, and to transfer the Kern Fan Element 
 
         17   properties to local control. 
 
         18            The Kern Fan Element of the Kern Water Bank was 
 
         19   originally described in the EIR written in December of 
 
         20   1996.  DWR owned the Kern Water Bank but transferred the 
 
         21   property to local control as part of the Monterey 
 
         22   Amendment.  And the Kern Water Bank, if you don't know, 
 
         23   is located southwest the Bakersfield in Kern County. 
 
         24            Here are the permanent annual Table A transfer 
 
         25   amounts that I spoke of that went to the various urban 
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          1   contractors.  So far 111,781 acre-feet have been 
 
          2   transferred; 18,219 acre feet remain to be transferred. 
 
          3   So we have water that's been transferred to Mojave Water 
 
          4   Agency, Castaic Lake Water Agency, Palmdale Water 
 
          5   Agency, Alameda County Flood Control Water Conservation 
 
          6   District, Solano County Water Agency and Napa County 
 
          7   Flood Control and Water Conservation District. 
 
          8            We want to mention that the asterisk transfer 
 
          9   has been completed, but there is a new EIR that's being 
 
         10   prepared for that, and notice of preparation has 
 
         11   recently been submitted to the State Clearing House and 
 
         12   is available to the public. 
 
         13            For the water management provisions, the 
 
         14   amendments were to enable voluntary water marketing, 
 
         15   groundwater banking, and improved use of existing State 
 
         16   Water Project facilities, allow groundwater or surface 
 
         17   water storage of State Water Project water outside of 
 
         18   the contractor's service area for later use within its 
 
         19   service area, and expand contractor's ability to store 
 
         20   water in San Luis Reservoir when space is available. 
 
         21            Additionally, permitted contractors to withdraw 
 
         22   and later restore water from the State Water Project 
 
         23   terminal reservoirs, clarify terms for transport of 
 
         24   contractors' non-project water, and create a Turnback 
 
         25   Pool for the annual sale of contractors' unneeded State 
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          1   Water Project water supplies to other interested 
 
          2   contractors.  And the terminal reservoirs that we speak 
 
          3   of are castaic and Perris.  This program provides or 
 
          4   this element provides greater coordination and 
 
          5   management of local and State Water Project supplies. 
 
          6            Financial restructuring included establishing a 
 
          7   State Water Project operating reserve, and also 
 
          8   establishing a water rate management program when cash 
 
          9   flow permits. 
 
         10            Now, for the potential additional actions 
 
         11   included in the proposed project description.  First was 
 
         12   to establish a Plumas watershed forum for watershed 
 
         13   restoration with other (inaudible) watershed, amend 
 
         14   Plumas' State Water Project contract regarding 
 
         15   shortages, impose additional restrictions on use of Kern 
 
         16   Water Bank lands, and amend the State Water Project 
 
         17   contracts to substitute "Table A amounts" for 
 
         18   "entitlement."  And as you notice, in the presentations 
 
         19   we've been using the word the phrase "Table A amounts" 
 
         20   and not using the term "entitlement." 
 
         21            Also as part of the proposed project, could be 
 
         22   to disclose new procedures for State Water Project 
 
         23   delivery capabilities, issue permanent Table A transfer 
 
         24   guidelines, establish a public participation procedure 
 
         25   for certain contract amendment negotiations, and a draft 
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          1   report on the State Water Project delivery capability, 
 
          2   which is that first bullet up there, has been under 
 
          3   public review for several months. 
 
          4            A final report is scheduled to be posted on the 
 
          5   DWR home page web site in late February.  So watch for 
 
          6   that.  And also will be posted all the comment letters 
 
          7   and the responses to those comments.  In fact, the 
 
          8   comment letters may be up already.  If you're interested 
 
          9   in seeing the comment letters, they're posted.  And this 
 
         10   report is intended to be updated on a two-year cycle. 
 
         11            So that's the proposed project description. 
 
         12   The project location includes the State Water Project 
 
         13   facilities, which includes the conveyance facilities in 
 
         14   the Sacramento-San Joaquin Delta, the State Water 
 
         15   Project service areas including the Kern Water Bank 
 
         16   lands and the State Water project contractors' service 
 
         17   area.  Now, depending upon the actions that are going to 
 
         18   be evaluated, the area of influence could extend beyond 
 
         19   the contractors' and State Water Project service areas. 
 
         20            As far as the environmental baseline goes, as 
 
         21   required by CEQA, an EIR must include a description of 
 
         22   the physical environmental conditions in the vicinity of 
 
         23   the project as they exist at the time of the notice of 
 
         24   preparation.  The environmental setting normally 
 
         25   constitutes the baseline physical conditions by which a 
 
 
 



 
                                                                       13 
 
 
 
          1   Lead Agency determines whether an impact is significant. 
 
          2   Normally, the environmental baseline is the same as the 
 
          3   existing conditions.  In the case of the Monterey 
 
          4   Amendment, the two are different. 
 
          5            We have not yet identified the reasonable range 
 
          6   of alternatives to be evaluated.  However, to comply 
 
          7   with the Court's instructions, we do know we will be 
 
          8   evaluating a no-project alternative with and without 
 
          9   invoking Article 18(b) permanent shortage provision. 
 
         10            And the EIR will analyze all resource 
 
         11   categories that could be impacted by the proposed 
 
         12   project.  The proposed project's physical changes 
 
         13   include re-operation of water deliveries, with and 
 
         14   without Article 18(b), and reservoir operation changes, 
 
         15   water storage in service areas, watershed actions in 
 
         16   Plumas County and other actions. 
 
         17            And at this time I'd like to turn it over to 
 
         18   John Davis, who is our project manager from our 
 
         19   consultant team or URS and BIP, to go over the project 
 
         20   schedule. 
 
         21            MR. DAVIS:  This is where we actually have 
 
         22   members of the public and so we go into the CEQA process 
 
         23   in more detail.  I want to mention to you the schedule 
 
         24   is a little different and a little longer than most EIR 
 
         25   preparation schedules, and the reason is that we will be 
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          1   working closely with the EIR committee to review various 
 
          2   pieces of the EIR as it's put together. 
 
          3            So our expectation is that the draft will be 
 
          4   available by the spring of 2004.  It will be published 
 
          5   at that point.  Then there will be the public comment 
 
          6   period.  During the summer of 2004 we expect to be 
 
          7   responding to comments, putting together the final EIR. 
 
          8   And the final EIR would be certified in the fall of 
 
          9   2004.  Ultimately the project would be approved in the 
 
         10   winter of 2004. 
 
         11            So that's the schedule that we are expecting. 
 
         12   At this point we would like to take any questions you 
 
         13   might have on the project description.  And then once 
 
         14   we've responded to those questions, we'd like to hear 
 
         15   more comments. 
 
         16        QUESTION:  Barbara, I just want to make sure I 
 
         17   captured this correctly.  You said the project analysis 
 
         18   could extend beyond the State Project service area and 
 
         19   the contract service areas? 
 
         20        MS. McDONNELL:  Yes.  What we're trying to say is 
 
         21   wherever the analysis takes us is -- you know, we're not 
 
         22   going to cut it off at a particular jurisdictional 
 
         23   boundary. 
 
         24            I think there's some differences -- and, 
 
         25   Claire, maybe you can clarify this.  There's some 
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          1   differences between the State Water Project service 
 
          2   area, the contractors' service area, and other areas 
 
          3   that might be influenced by actions that go on.  We 
 
          4   certainly have that in Plumas County in terms of the 
 
          5   watershed restoration and things like that.  So we're 
 
          6   not absolutely positive that all the analysis will stay 
 
          7   within particular jurisdictional boundaries just 
 
          8   depending upon the actions. 
 
          9        QUESTION:  But is that just to allow for the 
 
         10   possibility that the upper watershed would get contained 
 
         11   in this or are we looking at downstream? 
 
         12        MS. LaFLORE:  I don't think we're limiting it to 
 
         13   the upper watershed. 
 
         14        MS. McDONNELL:  No.  We're not. 
 
         15        MS. LaFLORE:  And it really depends on where the 
 
         16   analysis takes us.  We don't want to at this point have 
 
         17   an arbitrary cutoff to the service areas because 
 
         18   obviously, you know, it could influence the neighboring 
 
         19   areas and that sort of thing, especially with these 
 
         20   changes and such. 
 
         21        QUESTION:  You're not going to be the reverse, that 
 
         22   is, arbitrarily expand the area. 
 
         23        MS. LaFLORE:  We're not planning to be arbitrary at 
 
         24   all. 
 
         25        MR. DAVIS:  The idea was to do the analysis, and 
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          1   the analysis will help us define the affected area. 
 
          2        QUESTION:  Could you explain in a little more 
 
          3   detail what actions in Plumas County -- what you're 
 
          4   trying to achieve there when it says watershed forum, 
 
          5   sort of why those have gotten rolled into this.  And 
 
          6   then also the Kern Water Bank plan.  I've just never -- 
 
          7        MS. McDONNELL:  I'm going to ask -- I should 
 
          8   introduce Claire LaFlore from our legal staff and Nancy 
 
          9   Quan from our State Water Project analysis office.  And 
 
         10   those are part of the proposed actions at this point 
 
         11   because they're part of the proposed settlement 
 
         12   agreement in some form or another.  So that's about as 
 
         13   much as we can say at this point. 
 
         14        MS. LaFLORE:  We're not really at liberty to talk 
 
         15   about it at this point, and we're hoping that within the 
 
         16   next two weeks we will be at liberty to talk about it. 
 
         17   But those are generally some of the proposals that are 
 
         18   included in the (inaudible). 
 
         19        QUESTION:  Can you talk about just what you're 
 
         20   trying to achieve here?  Is it just simply to get rid of 
 
         21   one of the concerns of one of the litigants, or is there 
 
         22   actually some water supply goal that you have here? 
 
         23        MS. LaFLORE:  Well, I think, you know, it's really 
 
         24   a combination, and the watershed -- it's dependent of 
 
         25   the watershed and has to do with the water supply and 
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          1   the availability for one of our upstream contractors. 
 
          2   And so it's really a combination, and I don't really 
 
          3   think we can address that much beyond that now.  If you 
 
          4   have comments on what you think would or would not be 
 
          5   appropriate, then you can make that. 
 
          6        QUESTION:  Has the Kern Water Bank plan fallen into 
 
          7   that same category? 
 
          8        MS. LaFLORE:  Well, the Kern Water Bank plan was 
 
          9   definitely part of what was challenged in the lawsuit. 
 
         10   And so it is part of the settlement. 
 
         11        MS. McDONNELL:  The Kern Fan Element provision 
 
         12   is -- I don't think we've got to date that that's a 
 
         13   water management provision.  It is part of the 
 
         14   settlement issues. 
 
         15        QUESTION:  On the alternatives, so I think I heard 
 
         16   you correctly is to say the no-project alternatives will 
 
         17   then include with or without Article 18(b) which is what 
 
         18   this issue is saying?  With or without Article 18(b) -- 
 
         19        MS. McDONNELL:  Invoked I think is the word that I 
 
         20   used. 
 
         21        QUESTION:  Does that mean you analyze just the fact 
 
         22   that it's in the contract, or you actually conceptualize 
 
         23   what would have happened had it been? 
 
         24        MS. McDONNELL:  I think we're going to have to go 
 
         25   through an analysis of the actual physical changes that 
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          1   would occur if we invoked Article 18(b).  Yeah, I think 
 
          2   that's what the Court has instructed us to do.  And then 
 
          3   we also would evaluate it without ever invoking -- the 
 
          4   no-project without invoking -- 
 
          5        QUESTION:  Which is would be what's happened. 
 
          6        MS. McDONNELL:  What has happened, yeah, or what at 
 
          7   least happened until the contracts were amended.  So, 
 
          8   yeah. 
 
          9            Turn it back over to John. 
 
         10        MR. DAVIS:  Any other questions, comments?  If any 
 
         11   of you feel listening to this that you would like to 
 
         12   make a comment later, there's a number of cards and 
 
         13   things that would on the table at the back that you may 
 
         14   fill out.  If you have some thoughts later, you want to 
 
         15   send us something, please do so. 
 
         16            Anything else?  I think we'll close the meeting 
 
         17   then.  Thank you. 
 
         18    
 
         19    
 
         20    
 
         21    
 
         22    
 
         23    
 
         24    
 
         25    
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          1    
 
          2    
 
          3    
 
          4                 I, the undersigned, a Certified Shorthand 
 
          5   Reporter of the State of California, do hereby certify: 
 
          6                 That the foregoing proceedings were taken 
 
          7   before me at the time and place herein set forth; that 
 
          8   any witnesses in the foregoing proceedings, prior to 
 
          9   testifying, were placed under oath; that a verbatim 
 
         10   record of the proceedings was made by me using machine 
 
         11   shorthand which was thereafter transcribed under my 
 
         12   direction; further, that the foregoing is an accurate 
 
         13   transcription thereof. 
 
         14                 I further certify that I am neither 
 
         15   financially interested in the action nor a relative or 
 
         16   employee of any attorney of any of the parties. 
 
         17                 IN WITNESS WHEREOF, I have this date 
 
         18   subscribed my name. 
 
         19    
 
         20   Dated: 
 
         21    
 
         22    
 
         23    
                                           LYNN ZINK 
         24                                CSR No. 9466 
 
         25    
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By E-mail: delores@water.ca.gov
 
 
RE:   Comments in Response to DWR’s Notice of Preparation for  

Environmental Impact Report for “Monterey Plus”  
 
Thank you for providing an opportunity for public comment and input on scoping for the 
Environmental Impact Report (EIR) for “Monterey Plus”.  I am submitting comments as 
a concerned citizen.  Although these comments are offered as my own, I am a member of 
the Department of Water Resources’ California Water Plan Update (Bulletin 160-03) 
Advisory Committee.  The following comments are submitted in the interest of improved 
public policy with regard to water resources management. 
 
DWR’s Special Responsibility  
 
DWR is both a major purveyor of water in California, and the ostensibly neutral and 
objective public entity charged with planning and administering water policy in the state 
in the public interest and public trust.  These tasks at times appear to be in conflict.  DWR 
is asking the citizens of the state to place trust in its analysis of the environmental impacts 
of its project and in its assessment of future water supplies and uses in California.  At the 
same time, DWR is appropriating large amounts of water to sell, and it is making claims 
with regard to its own capabilities and supply reliability.  It is therefore of critical 
importance that the department strive for objectivity, transparency, and accountability in 
its conduct of the new EIR process.   
 
As the courts have clearly indicated, DWR failed to provide this important public agency 
role in its previous EIR effort on the same matter.  Objectivity, transparency, and 
accountability were not in notable evidence.  The result was a deeply flawed EIR and 
costly and time-consuming litigation to correct the deficiencies.  The appeals court ruled 
unanimously that DWR failed to comply with the law.1  Upon DWR’s petition to the 
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California Supreme Court, not a single justice voted to grant review of the appellate 
ruling.  Having seriously and substantively failed to comply with the California 
Environmental Quality Act in its first effort, and having been clearly directed by the 
courts to go back and do it right, DWR is now finally embarking on a second try.  As the 
court admonished DWR in PCL v DWR, “CEQA compels process.  It is a meticulous 
process designed to ensure that the environment is protected.”2  The public has a right to 
expect a very different approach to the analysis this time around. 
 
DWR’s burden is in fact more than properly framing this new EIR in the scoping process 
and then fully and properly analyzing the impacts and alternatives as dictated by CEQA.  
DWR is the contracting entity on behalf of the citizens of California and the bond-holders 
for the SWP dating back to the original Burns-Porter Act.3  As such, DWR’s assessment 
of its own legal rights and capabilities to extract and divert water to sell, and its analysis 
of the impacts of the “project” as defined in the current scoping process, must be beyond 
reproach.   
 
To restore and fulfill this public trust, DWR must rise well beyond past performance.  
The current scoping process is the first test of DWR’s recognition of both its legal 
responsibilities and its obligations. 
 
The Monterey “Agreement” and “Amendments” as a Project 
 
The 1994 Monterey Agreement was in fact a “deal” made in secret meetings in 
Monterey.  DWR met with six contractors in closed and unnoticed sessions to 
acknowledge the reality that the State Water Project (SWP) could not deliver anything 
close to its contract or “entitlement” amounts as set forth in “Table A” of the SWP 
contracts.  During the 1980s, the SWP delivered just under 2 million acre feet per year 
(mafy) on average.  (See the SWP deliveries graph below.)  During the drought, the 
SWP’s deliveries dropped to a low of about 0.5 mafy against contract “entitlements” of 
over 4.2 mafy.  Farmers and urban agencies were cut short, and the Metropolitan Water 
District of Southern California (MWD) had its “requests” for SWP water deliver 
“adjusted” down by DWR.   
 
The appellate court in PCL v DWR noted that the contracts (pre-Monterey) provided the 
mechanism to correct the problem:  “Those who negotiated the existing long-term 
contracts anticipated water shortfalls and incorporated article 18 as a mechanism for 
resolving both temporary and permanent shortages.”4  Rather that invoke the contract 
provisions that were designed to deal with this situation (correct the Table A amounts to 
reflect reality), DWR chose to change the terms of the contracts and eliminate the 
existing mechanism. 
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Article 18(b) contract provision was included to deal explicitly 
with the possibility of the present permanent shortage situation 

 
Article 18(b) was written into the SWP contracts specifically to address the situation, foreseen as 
a possibility by the contracting parties at the time the contracts were signed and therefore 
included, that the SWP might not be capable of delivering full entitlement amounts.  In the event 
of a permanent shortage, 18(b) “shall” be invoked.  The language is clear; invoking 18(b) is a 
necessary and required action in the event that the SWP cannot deliver the water. 
 
Both “tests” in paragraph 1 of 18(b) seem to be met: 
 

“In the event that ...the State is unable to construct sufficient additional conservation  
facilities to prevent a reduction in the minimum project yield” 

 
 or, (Note: 18(b) stipulates only “or”, not “and” ): 
 

“... if for any other reason there is a reduction in the minimum project yield, which,  
notwithstanding preventative or remedial measures taken or to be taken by the State,  
threatens a permanent shortage in the supply of project water to be made available to  
the contractors: ...” 
 

 
Under these circumstances, by the terms of the contracts: 

 
The annual entitlements and the maximum annual entitlements of all contractors, except to 
the extent such entitlements may reflect established rights under the area of origin statutes, 
shall, by amendment of Table A included in Article 6(b), and of Article 7(b), respectively,  
be reduced proportionately by the State to the extent necessary so that the sum of the revised  
maximum annual entitlements of all contractors will then equal such reduced minimum  
project yield . . . .” 5 

 
 
 
Note that the language in the contracts indicates a mandate that the state 
correct the contracts to reflect reality.  The language is explicit:   
 

“…shall … be reduced proportionately by the State to the extent 
necessary so that the sum of the revised maximum annual 
entitlements of all contractors will then equal such reduced 
minimum project yield . . . .”  

 
In the scoping of the new EIR, it will be important for DWR to include a full examination 
of the option of correcting the pre-Monterey contracts according to this provision.  As the 
court of appeal noted, this must be included in the EIR’s assessment of the “no project” 
alternative.  Correcting the Table A amounts according to the 18(b) provision would not 
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necessarily change the pre-Monterey provisions for differential pricing and delivery 
reliability between agricultural and urban users.  This should be examined as well. 
 
DWR also sought to transfer real property under state ownership (the Kern Fan) and its 
water system without public notice and without direct compensation to the state.  An 
indirect deal involving “retirement” of SWP agricultural entitlement volumes was later 
advanced as due consideration for the state’s asset.  The “water bank” asset on, and 
underlying, this Kern Fan and its operation (and profits) were to be transferred under the 
deal.  According to the settlement agreement, the EIR is to include all aspects of the Kern 
Bank transfer.  This should include the various sources of water that find their way into 
the bank (e.g. San Joaquin River water via the Friant-Kern Canal, Kern River water, SWP 
water, and other sources), the reliability of and legal rights to those waters, the water 
extracted and sold from the bank, and other issues relating to the bank. 
 
The deal cut in Monterey in 1994 was originally designed to avert litigation by and 
between the specific parties involved.  It was not necessarily a deal that prioritized or 
protected the interests of the people of California who own the SWP.  The subsequent 
EIR prepared by one these parties on behalf of the state (CCWA, one of the participating 
parties in the Monterey meetings) was deemed deficient under CEQA.  After nearly a 
decade of litigation to correct the problem and a lengthy mediation that ultimately 
produced a proposed settlement, the state has a new opportunity to fulfill its duties, this 
time with the benefit of input from constituencies who were not invited to the Monterey 
meetings.  The new EIR will, one would hope, make up for the serious failure of DWR in 
round one.   
 
It is essential from the standpoint of the public interest that DWR clearly identify and 
frame the new “project” and then proceed with a proper EIR analysis under the 
requirements of the law.  As the court in County of Inyo v. City of Los Angeles noted: “an 
accurate, stable and finite project definition is the sine qua non of an informative and 
legally sufficient EIR.”6   
 
Specific Elements to be Included in the Scope of the EIR 
 
The scope of the EIR should include the following elements: 
 
DWR Water Rights and “Surplus” Water 
 
The state has legal rights to certain waters from the Feather River watershed, and it 
pumps “surplus” water out of the delta.  Most of the water DWR extracts water from the 
delta is in fact unclaimed “surplus” water, not Feather River water.  Because DWR is a 
“junior” appropriator relative to most of the other entities with claims to water within the 
watershed, this surplus water may not exist under a number of circumstances.  (We have 
seen recently what reliance on “surplus” Colorado River water can lead to.) 
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The EIR should clearly set forth DWR’s water rights and the amounts of water DWR is 
extracting as “surplus”.  Under pre-Monterey contracts, “surplus” water is accounted for 
differently than in the proposed project.  The EIR should clearly identify the impacts 
under a no-project option and under the proposed changes.  Under both, the EIR needs to 
clearly identify the basis for assumptions regarding where the “surplus” water (renamed 
“interruptible” water in the Monterey contracts) is coming from and who else may have 
senior claims to it (e.g. area of origin users, diverters with water rights senior to DWR, 
etc.). 
 
The EIR should also clearly set forth the full range of constraints under law to restore and 
protect the delta ecosystem and species that rely on it, and it needs to make a reasonable 
effort to project ahead and consider further constraints.  These legal requirements for 
flows, salinity, temperature, and other factors may seriously limit the old notion that 
ample “surplus” water is available for extraction from the delta. 
 
If “surplus” water is unavailable to DWR due to uses by more senior appropriators and/or 
upstream users exercising their legal claims to water, and/or due to water quality, 
environmental, and other legal requirements, the SWP’s ability to deliver water will be 
impacted.  This is unquestionably the case.  It would appear that the mid-1900s notions 
(when the SWP was originally established) of “surplus” water assumed that virtually all 
water flows were available for diversion and extraction.  What was considered “surplus” 
then may now be understood to be critical flows for threatened and endangered species.  
The EIR should examine both the definition and the impacts of “surplus” water, or the 
lack of it, under pre-Monterey conditions and under the proposed project. 
 
The impacts of extracting both surplus water and water to which DWR holds rights 
should examined in the EIR. 
 
DWR’s Assertion of SWP Reliability  
 
DWR released a draft report in 2002 asserting that the SWP can reliably extract and 
deliver – on average over time – about 1 million acre feet more water than it delivered in 
the 1980s or the 1990s.7  During the 1980s, the bay-delta ecosystem was deteriorating 
and certain fish populations were in serious trouble.  In the 1990s, several fisheries 
collapsed and several species were listed.  The following graph indicates the actual and 
average deliveries of the SWP.  Note both the high degree of variability (reliability) in 
deliveries.  Also note the steady average of 2 mafy through the past two decades.  (Data 
for 2000, 2001, and 2002 appear to follow both the trends in variability and averages, 
though DWR had an all-time high year in these three years.) 
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SWP Actual and Average Deliveries 
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Sources: DWR Bulletins 132 from 2001 and 1990. 

 
As noted, during the time represented in the graph, ecosystems were seriously impacted 
and species declined sharply and were listed.  In 1990, the winter run Chinook salmon, an 
anadramous fish, became the first salmon run to be listed under the Endangered Species 
Act in the United States.  The run had declined from 118,000 in 1969 to just 533 adults in 
1989.  The following graph indicates the decline of the winter run Chinook salmon since 
the 1970s. 
 

 
Source: Natural Resources Defense Council, 2001. Based on the California Department of Fish and Game, 
http://www.nrdc.org/greengate/water/divertedf.asp
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A reasonable conclusion is that water extractions are related to environmental impacts 
and that increased extractions are at least partly responsible for declines in fish 
populations.  The EIR will need to examine the impacts of changes in extractions under 
both pre-Monterey and proposed project conditions.  An increase of 50% in extractions 
from the delta (from an average of 2 mafy to 3 mafy) as set forth in DWR’s draft 
reliability report, requires careful analysis in the EIR for a wide range of impacts.   
 
Integrated Assessment of the SWP and CVP  
 
The State Water Project and the Central Valley Project extract water from the delta in a 
coordinated management program – including pumping, storage, and conveyance.  Both 
systems must therefore be examined in an integrated way.  The joint operation of the 
SWP and CVP, together with impacts of extractions, shortages, physical constraints, and 
legal constraints must be examined.  The Bureau of Reclamation has submitted 
comments in this scoping process requesting that the EIR examine potential impacts on 
the CVP.  Similar comments were submitted by commenters on the SWP reliability draft 
report prepared by DWR. 
 
Neither the SWP nor the CVP can deliver all the water that users might like to have, or 
even volumes that have been contracted for.  Both systems are constrained by various 
physical and legal limits, and both are causing serious environmental impacts including 
impacts on threatened and endangered species. 
 
Given that neither system can deliver the full volumes of water they “promised” to users 
back in the mid-1900s, the EIR will need to analyze both the limits of the systems and the 
tradeoffs between them.  For example, how can the SWP extract and deliver an additional 
million acre feet of water per year – reliably and on average over time – without seriously 
impacting both CVP operations and the environment.   
 
The No Project Alternative 
 
The no project alternative in this EIR needs to include a careful examination of the 
impacts of managing the limited water supplies in the SWP system under provisions and 
terms included in the pre-Monterey contracts.  The “existing conditions” as described in 
CEQA are the pre-Monterey contracts.  The law also requires that the EIR examine “what 
would be reasonably expected to occur in the foreseeable future if the project were not 
approved, based on current plans and consistent with available infrastructure and 
community services.”8 
 
The court in PCL v DWR provided the following comment on CEQA and the no project 
alternative: 9 
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“CEQA is a comprehensive scheme designed to provide long-term 
protection to the environment.  [Citation.]  In enacting CEQA, the 
Legislature declared its intention that all public agencies 
responsible for regulating activities affecting the environment give 
prime consideration to preventing environmental damage when 
carrying out their duties.  [Citations.]  CEQA is to be interpreted 
‘to afford the fullest possible protection to the environment within 
the reasonable scope of the statutory language.’  [Citation.]” 
(Mountain Lion Foundation v. Fish & Game Com. (1997) 16 
Cal.4th 105, 112.) 
  
Both the mandate and the mechanism of CEQA are carefully 
crafted and well ingrained into the law of this state.  (County of 
Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 
931, 943.)  The environmental impact report, with all its specificity 
and complexity, is the mechanism prescribed by CEQA to force 
informed decision making and to expose the decision-making 
process to public scrutiny.  (No Oil, Inc. v. City of Los Angeles 
(1974) 13 Cal.3d 68, 86; Galante Vineyards v. Monterey Peninsula 
Water Management Dist. (1997) 60 Cal.App.4th 1109, 1123.)  The 
EIR is, as the courts have said repeatedly, the “‘heart of CEQA,’” 
“an ‘environmental “alarm bell,”’” and a “document of 
accountability.”  (Laurel Heights Improvement Assn. v. Regents of 
University of California (1988) 47 Cal.3d 376, 392 (Laurel 
Heights).) 
 
CEQA requires that the no project alternative discussed in an EIR 
address “existing conditions” as well as “what would be 
reasonably expected to occur in the foreseeable future if the project 
were not approved, based on current plans and consistent with 
available infrastructure and community services.”  (Guidelines, 
former § 15126, subd. (d)(4), now § 15126.6, subd. (e)(2).) 

 
The settlement agreement indicates that DWR has agreed to include in the new EIR, as 
part of the no project alternative:10 
 

An analysis of the effect of pre-Monterey Amendment SWP 
contracts, including implementation of Article 18 therein.  This 
analysis shall address, at a minimum, (a) the impacts that might 
result from application of the provisions of Article 18(b) of the 
SWP Contracts, as such provision existed prior to the Monterey 
Amendments, and (b) the related water delivery effects that might 
follow from any other provisions of the SWP Contracts. 
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Implications of Limits and the Requirement for Restoration 
 
In response to environmental damage, Congress, the legislature, administrative agencies, 
and the courts have established requirements for restoration of environmental systems 
and species.11  Restoration is defined by the National Research Council as:12 
 

Returning an ecosystem to a close approximation of its condition prior to 
disturbance.  Accomplishing restoration means ensuring that ecosystem 
structure and function are recreated or repaired, and that natural dynamic 
ecosystem processes are operating effectively again. 
 

The law requires restoration of listed species, not just maintenance at reduced levels.  To 
accomplish this requirement, the EIR must examine the impacts of the proposed project 
on ecosystems it impacts. 
 
The “Racanelli Decisions” in 1986 (United States v. State Water Resources Control 
Board) broadened the scope of responsibility for restoring the delta to all diverters in the 
watershed.13  Judge Racanelli held that all diverters of water flowing into the delta, and 
extractors from it, were responsible for meeting restoration needs.  Water rights of parties 
should not govern water quality standards for the Delta.  The CALFED process is 
proceeding in accordance with the framework established by the courts in the 1980s and 
since.   
 
The new EIR will need to take a broad view of the potential impacts of the proposed 
project and it must proceed under the logic of watershed management developed in the 
Racanelli decisions and since. 
 
Land-Use Planning and Water for “Average-Intelligence” Growth 
 
The California legislature has addressed the issue of water scarcity and management and 
promulgated new laws since DWR’s first ill-fated EIR effort.  In 2001, California finally 
legislated a meaningful link between water supplies and development.  Initially proposed 
as a one-sentence bill (“No lead agency shall approve a development project unless the 
applicant identifies a long-term, reliable supply of water to serve the proposed 
project.”14), it emerged ten years later as law (with additional verbiage and 
qualifications).15 
 
As of January 1, 2002, projects of 500 units of more must show that adequate water 
supplies are available for the project.  The law amends the code in part as follows:16 
 

The legislative body of a city or county or the advisory agency, to the 
extent that it is authorized by local ordinance to approve, conditionally 
approve, or disapprove the tentative map, shall include as a condition in 
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any tentative map that includes a subdivision a requirement that a 
sufficient water supply shall be available. 
 
If the public water system fails to deliver the written verification as 
required by this section, the local agency or any other interested party may 
seek a writ of mandamus to compel the public water system to comply. 

 
The claims of DWR regarding reliability, and the impacts associated with extraction, 
diversion, and use of those amounts, must be examined in the new EIR.  Land-use 
decisions are being made based on DWR’s assertions of reliability. 
 
Minimizing the Need for Inter-Basin Transfers 
 
The implicit logic of California water policy has been that moving water from one 
watershed to another is the only way to meet the water “needs” of the state.  Often the 
development and use of local water resources, and especially groundwater, has been 
neglected due the preoccupation with large interbasin transfers.  In 2001, a little-noticed 
provision in SB 672 regarding urban water management plans requires that the state of 
California in is state water plan (Bulletin 160-03), examine ways to “minimize the need to 
import water from other hydrologic regions.”17  A new focus, and legal mandate, has 
been placed on developing local water supply sources, including re-use.  The specific 
section of the law is worth quoting:18 
 

The department, as a part of the preparation of the department's Bulletin 
160-03, shall include in the California Water Plan a report on the 
development of regional and local water projects within each hydrologic 
region of the state, as described in the department's Bulletin 160-98, to 
improve water supplies to meet municipal, agricultural, and environmental 
water needs and minimize the need to import water from other hydrologic 
regions.   

 
The legislation then sets forth the range of local supply options to be considered:19 

The report shall include, but is not limited to, regional and local water 
projects that use technologies for desalting brackish groundwater and 
ocean water, reclaiming water for use within the community generating 
the water to be reclaimed, the construction of improved potable water 
treatment facilities so that water from sources determined to be unsuitable 
can be used, and the construction of dual water systems and brine lines, 
particularly in connection with new developments and when replacing 
water piping in developed or redeveloped areas. 
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The EIR will need to take this new legal requirement into consideration as it examines 
alternatives to the proposed project.  Specifically, the EIR needs to consider alternatives 
to both existing and proposed levels of extraction of water from the delta.   
 
Summary 
 
DWR’s task and responsibilities with regard to this EIR are considerable.  The “Monterey 
Plus” project, and the no project alternative, along with other appropriate project 
alternatives that may be identified, will require careful analysis.  CEQA requires, as noted 
above, a level of analysis that provides the public and decision-makes with sufficient 
understanding of the issues and potential impacts to make informed decisions.  These 
decisions will include both water management and land-use decisions, as well as 
ecosystem restoration decisions.   
 
I look forward to seeing the new and improved EIR process address these issues in the 
spirit worthy of the public trust. 
 
 
 
 
 
Sincerely, 
 
 
 
Robert C. Wilkinson 
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