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Department of Water Resources
1416 Ninth Street, 11th Floor
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Re:  “Monterey Plus” Administrative Draft Final Environmental Impact Report: List of
Issues Referred for Director’s Decision

Dear Director Snow:

The plaintiffs’ representatives on the EIR committee have reviewed the Administrative Draft
Final EIR (AFEIR) for the “Monterey Plus” project (SCH # 2003011118), for purposes of reference to
the Director as specified in the Scttlement Agreement. As requested in Department of Water
Resources (DWR) counsel Katy Spanos’ email note to us dated July 24, 2009, the plaintiff
organizations (Planning and Conservation League, Citizens Planning Association of Santa Barbara
County, and Plumas County Flood Control and Water Conservation District) in this letter refer the
following mediation issues for the Director’s personal review and correction, as anticipated by section
[I1.H of the Settlement Agreement. These issues are described in greater detail in comments on the

Draft EIR (DEIR).

We are disappointed that notwithstanding the years of DWR preparation of the EIR, and our
significant comments both formally and informally through the “four by four” committee, the AFEIR
now prepared for your personal review still perpetuates the fundamental flaws identified here.
Realistically, we recognize the low probability that DWR will now change course and that the Director
and his staff will fulfill their legal duties to exercise DWR’s, and not the State Water Contractors’
(contractors’), judgment about the most responsible way to conduct the State Water Project in the 21st
century. Nonetheless, we would be remiss if we did not address our understanding of these duties.

The plaintiffs have been allocated less than three weeks to review and comment on the AFEIR,
a document DWR has worked on for years and had an opportunity to review before its release. All
issues identified here are familiar to DWR through extensive comment and discussion in the EIR
committee, and in public comments on the Draft EIR. To ensure fairness and avoid delay, we ask and
expect that the Director will no later than September 15 advise the Mediator and the affected parties




whether and to what extent the EIR will be changed before publication in final form. Ifno changes are
identified by that date, we will be entitled to assume that our references have been denied and that we
are free to present these issues pursuant to section II1.H.2 of the Settlement Agreement to the Mediator

for his review,

Prompt resolution of these issues is also compelled by the current water policy debate in
California. The current State Administration has pressured the Legislature and public to reach an early
accord on California water policy, while at the same time delaying for more than six years since the
Settlement Agreement, its required decision on whether and to what extent the 1960 State Water
Contracts should be modified. We believe that neither the Legislature nor the public can fairly
evaluate or implement changes in state water policy without resolution of the State Water Contracts’
future. If this Administration is truly committed to prompt development of new state water policy, it
must no longer delay resolution the issues identified in this letter.

Public Participation

The AFEIR recognizes that the proposed Monterey Amendments constitute the “most
substantial” changes in the history of the State Water Project (SWP). (AFEIR, 5-4,) Yetthe AFEIR
asserts that “CEQA does not require public participation in the decision-making process,” and that
DWR has no such requirement. (AFEIR, 4-8.) That statement, framing the EIR’s disrespect of the
plaintiffs’ alternatives that could actually lead to meeting public as well as contractors’ institutional
interests, is phenomenally misguided. In Planning and Conservation League v. Department of Water
Resources (2000) 83 Cal.App.4th 892 (“PCL v. DWR”), the court noted “the contractors and the
members of the public who were not invited to the table” in the negotiations that led to the Monterey -
Agreement, and affirmed that CEQA “protects not only the environment, but informed self-
government.” (Id. at pp. 905, 916.) In the Settlement Agreement (attachment D), DWR agreed “that
public review of significant changes to these contracts is beneficial and in the public interest.”

Project Objectives and Lead Agency Role

CEQA requires the “fullest possible protection” of the environment within the statute’s
reasonable scope. (CEQA Guidelines, § 15003.) In contrast, the AFEIR primarily measures the project
based upon the ambitions of the contractors and DWR officials, while marginalizing public input to
project formation or alternatives. For example, DWR is aware that “probiems plaguing the Delta”
helped precipitate the Monterey Amendments (PCL v. DWR, 83 Cal.App.4th at p. 908) and admits that
Delta problems have grown severely since the 1990s. Yet the AFEIR summarily rejects the plaintiffs’
attempts to more thoroughly integrate Delta protection into the assessment of impacts, mitigation, and
alternatives, positing that this is a “broader” issue extraneous to the key project objectives. (AFEIR, 5-
5, 5-6.) Conversely, the AFEIR states that the “fundamental purpose” of the project is to “resolve
conflicts and disputes between and among” the SWP contractors and DWR (AFEIR, 4-4), ignoring the
clear teaching of PCL v. DWR that “the threat of litigation cannot be allowed to derail environmental
review.” (83 Cal.App.4th at p. 913.)

The AFEIR’s deference to the contractors, and marginalization of public criticism, also
undermines DWR’s court-mandated exercise of its lead agency duties. DWR limited project objectives
to “issues and conflicts between and among the Depariment and the contractors,” and claimed that
“the Department cannot make a unilateral decision because contract changes are involved.” (AFEIR,
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5-5 (emphasis added).) DWR alone has the duty to manage and administer the SWP on behalf of the
people of California, a task that cannot be left to local contractors, (Wat. Code, § 12930, ef seq.) It is
“incongruous to assert that any of the regional contractors simply by virtue of a private settlement
agreement can assume DWR’s principal responsibility for managing the SWP.” (PCL v. DWR, 83
Cal.App.4th at p. 185.) Had the AFEIR recognized that the choice is not between Montetey or
Monterey Plus and a different project, but instead a choice between the pre-Monterey 1960 contracts
and a different project, then both DWR and the contractors might have the more open-minded
approach to project alternatives that CEQA requires.

Uses of the EIR

Section I11.C of the Settlement Agreement defines DWR’s Monterey Plus project as both the
Montercy Amendments and the “additional actions” defined in the agreement (respectively,
“Monterey” and “plus”™). Yet despite repeated requests, DWR has failed to commit to rendering a new
decision on the “Monterey Amendments” component of the project once it certifies the new EIR, The
AFEIR (pp. 4-5, 4-6) evades answering whether DWR’s project decision requires new contracts, It
falsely defines the task of lead and responsible agencies as “to decide whether to continue operating
under the proposed project and whether to decide whether to implement one of the alternatives to the
proposed project.” (AFEIR, 4-6 (emphasis added).) It also treats Kern Water Bank transfer and
operation as faits accompli beyond DWR’s discretion. (AFEIR, 4-11.)

Defining the project decision in terms of “continued operation” is blatantly inappropriate.
There has been no lawful decision to implement the Monterey Amendments. The Monterey
Amendments (including the Kern Fan Element (KFE) transfer) are in effect only under the Superior
Court’s interim order under Public Resources Code section 21168.9. (See also Settlement Agreement,
§§ II, VIL.) When that order expires, the contracts will revert to their pre-Monterey status unless DWR
makes a new approval decision and files a return to the writ. Holding otherwise would compromise
CEQA’s “interactive process of assessment and responsive modification that must be genuine.”
(County of Inyo v. City of Los Angeles (V1) (1984) 160 Cal. App. 3d 1178, 1185.)

Assessment of Shortage and Surplus Provisions

Repeating the key errors identified in numerous public comments on the DEIR, the AFEIR’s
assessment of the “no project” alternative once again fails to “fulfill its mandate” to “present a
complete analysis of the environmental consequences” of enforcing the pre-Monterey permanent
shortage provision, article 18(b). (PCL v. DWR, 83 Cal.App.4th at p. 915.) The AFEIR also failed to
come to terms with the “related water delivery effects” of other Monterey changes, such as those in
articles 18(a) and 21.

The “no project” assessment performs a classic “bait and switch.” Having recognized that
implementation of article 18(b) would reduce table A amounts to less than half their original levels
(1.9 million acre-feet), the AFEIR assumes that any resulting decreases in table A allocations would
simply “commensurately increase™ allocations of article 21 surplus water. (AFEIR, 9-3.) That rote
assumption, which would virtually read article 18(b) out of the contracts, resurrects the discredited
position in the decertified 1995 EIR. (PCLv. DWR, 83 Cal.App.4thatp. 919.) As discussed in the EIR
comments, this approach ignores research showing other options were available. (Comment letter 30,
ex. B.) It also slights the large increases in article 21 deliveries under the interim implementation of the

3




Monterey Amendments. In short, DWR rejects invoking article 18(b) as a “reasonable” way to protect
the Delta and end local reliance on paper water only after redefining it to be meaningless.

The AFEIR misinterprets article 21(g)(1), proposed for removal in the Monterey Amendments,
which protects against the building of permanent economies based upon surplus water, The provision,
while covering “scheduled” agricultural surplus water, is not limited to that variety; it applies also to
interruptible water. (AFEIR, p. 9-7.) The AFEIR improperly declines to fully analyze consequences of
permanently changing article 21(g)(1) on the theory that impacts are “local.” (AFEIR, 6.1-10.)
However, local decision-makers would lack any opportunity to restore that provision after it is deleted.

The AFEIR also presents a caricatured analysis of article 18(b) enforcement without increases
in article 21 deliveries. That analysis does not simply retain the pre-Monterey terms; it eliminates the
use of article 21 water. (AFEIR, 9-18.) This analysis does not address conservation and demand
management strategies that could mitigate the need for article 21 deliveries. The AFEIR also fails to
adequately respond to requests to disclose the water rights underlying export of water from the Delta
under article 21. (AFEIR, 14-14.) In addition, although the AFEIR concedes that article 21 water,
coupled with storage, may facilitate additional local development (AFEIR, 9-3), it refuses to study that
development’s relationship to water supply reliability based on the erroneous premise that this solely
involves a local decision. (AFEIR, 9-2.)

Project Baseline

The AFEIR’s baseline is defective in both timing and content. The AFEIR recognizes that
SWP contracts will not expire until 2035 (AFEIR, 6.1-2), but it arbitrarily ends the period analyzed at
2020, which, given the lengthy delays in this review, is now only eleven years away. The AFEIR also
analyzes individual project impacts over inconsistent periods.

The AFEIR lacks a credible explanation for its adjustment of the baseline to reflect anticipated
events, such as anticipated population growth, urban development, increased water demand, and watet
transfers. That approach wrongfully conflates baseline and “no project” alternatives. (See CEQA
Guidelines, §§15125(a); 15126.6.) The AFEIR’s defense of DWR’s approach—an analogy to
“ongoing operations” cases—relies upon inaccurate definition, criticized above, of the project as a
“continued operation.”

Kern Water Bank

Faulty assessment of the Kern Water Bank’s (KWB’s) operation is one of the foundational
errors in the AFEIR. The Settlement Agreement requires DWR to provide an “independent study,” and
“exercise of its judgment regarding the impacts related to the fransfer, development and operation of
the Kern Water Bank” in light of existing environmental permits. (Section IILLF (emphasis added).)
However, the AFEIR suggests that DWR lacks discretionary authority over the bank’s transfer and
operation, positing that “once the transfer of the KFE property occurred, the KWBA (Kern Water Bank
Authority) assumed the responsibilities of the property and the development of the KWB lands.”
(AFEIR, 16-4 (opposing “Department re-evaluation™); 4-11.) Post-transfer, DWR suggests that bank
operation became a “locally-owned KWB lands project” that DWR disclaims any duty to study.
(AFEIR, 4-11 (emphasis added).) DWR refuses to study the KWB’s “specific operating parameters” or
provide a “detailed assessment” of its storage or allocation. (/d.)
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Those assumptions are false. The Kern Water Bank’s transfer out of state control relies on the
never-lawfully-approved Monterey Amendments, which are proceeding now only under the
Sacramento Superior Court’s interim implementation order. The Settlement Agreement’s restrictions
on this water bank also remain interim rather than final while DWR’s project decision is still pending.

({d, §V.F.)

PCL’s comments on the Kern Water Bank (comment letter 30, comments 37-45) reveal other
problems. DWR accepts contractors’ speculation that they “could have™ stored water under other
programs (AFEIR, 16-34.) Yetas found by the Los Angeles Times® Mark Arax and the Public Citizen
report Water Heist (comment letter 30, ex. G), KWBA is effectively controlled by a private entity,
Paramount Farming/Roll International. The AFEIR avoids issues raised in these reports as “principally
institutional, financial, economic, and social issues.” (AFEIR, 16-34.) But the reports tied the bank’s
loss of statewide accountability to environmental impacts. Impacts include depletion of the
Environmental Water Account (EWA), promotion of urban sprawl, constrained public uses during
shortage, hardening of demand for Paramount’s specialty crops, and intensifying demand for south-of
Delta exports. That the bank’s governance and operation have tangible environmental consequences
should come as no surprise. Rather than uncritically accepting the Kern agencies’ assumptions, the
AFEIR should have thoroughly analyzed whether private control of the Kern Water Bank helped
facilitate two types of “commodity bubbles”: suburban subdivision-building, and planting of
“permanent crops in desert regions with interruptible junior water rights.” (J. Michael, Water Won't
Wash Away Valley’s Recession, Sacramento Bee, May 1, 2009 (online) (describing Delta crisis and the
Central Valley’s “nut glut”); http:/www.sacbee.com/opinion/story/1 825084.html.)

Recent investigative reports by the Oakland Tribune’s and Contra Costa Times® Mike Taugher,
attached as exhibit A, confirm that bank operation by the privately-controlled KWBA produces serious
environmental as well as economic consequences, including manipulation of the EWA, over-reliance
on article 21, and hardened demand for Delta pumping. In Taugher’s words, “the environment lost
while Kern Gounty water agencies collected more than $138 million in sales” to the EWA, “the vast
majority of which was paid for with the proceeds from taxpayer-backed environment and water

bonds.”

By contrast, the AFEIR mistakenly asserts that the bank has the “same basic purpose” under
statewide and KCWA ownership. (AFEIR, 5-4.) That premise is belied by comparison of DWR and
KCWA’s 1987 Memorandum of Understanding (MOU) and the 1995 KWBA joint powers agreement.
These agreements demonstrate a shift in the principal benefits of bank operation from the SWP to local
members of KWBA. In its cursory discussion of Water Code section 11464°s non-alienation duty, the
AFEIR ignores the millions of dollars the state spent on developing the bank prior to transfer. (AFEIR,
16-6.) So evasive is the AFEIR about the bank’s governance that it describes Westside Mutual Water
Company-—the paper company that Paramount Farming/ Roll International owner Stewart Resnick
established to buy and sell water—as an entity that “may be composed of members that are private
corporations, including Paramount Farming.” (AFEIR, 17-41)) The website of the law firm
representing Paramount Farming is more direct, describing that company as “a key participant in the
Kern Water Bank transaction.” (http://www.nossaman.com/showrepwork.aspx? show=2635.)

Lastly, the AFEIR states that the Sacramento Superior Court judgment in PCL v. DWR was
entered on August 15, 1996, and “as a result of the trial court’s ruling, the Department proceeded to
5




implement the Monterey Amendment, including transferring the KFE property to KCWA.” (AFEIR,
16-5 (emphasis added).) That statement is blatantly false: escrow closed on the transfer on August 9,
1996, six days before the Sacramento Superior Court’s judgment. That rush to implementation was
only possible because KCWA and other contractors, not wishing to await what turned out to be a
meritorious appeal, arranged secretly with DWR in summer 2006 to waive article 29(a) of the
Monterey Amendments, which had until then imposed an automatic stay following a timely legal
challenge to those amendments. DWR did not even inform the superior court of this waiver. (The
present Director is asked, again, to appreciate the grave distrust earned by his predecessor, David
Kennedy, and the contractors for this conduct unbecoming public officials -- a distrust that rightfully
will continue unless recognized and corrected by the present Administration.)

Assumptions Limiting Project Impacts and Mitigation

The AFEIR’s assumptions improperly truncate assessment of direct, indirect and cumulative
impacts. The AFEIR states that changes in allocation do not produce any new impacts (AFEIR, p. 4-3),
but does not reconcile that statement with the assumption that the project would increase water to both
urban and rural users. The AFEIR repeatedly disclaims impacts based on the premise that “the
Monterey Amendment does not increase Delta exports beyond permitted limits,” (AFEIR 4-4; see also
7.2-17 (disclaiming Delta fisheries impacts).) However, ESA decisions on Delta fisheries, and
subsequent new biological opinions, vitiate this assumption, casting doubt on whether DWR complies
with permitted limits, and whether existing limits can adequately mitigate impacts. The over-pumping
that contributed to the pelagic organism decline and decimated listed species in the Delta occurred
during interim enforcement of the Monterey Amendments, in the many years that have passed since an
adequate environmental review should have been prepared. CEQA involves not simply promises to
follow the law, but a duty to “inform the public and responsible officials of the environmental
consequences of their decisions before they are made.” (PCL v. DWR, 83 Cal.App.4th at p. 192.)

Since present “permitted limits” are far from sufficiently formed to protect the Delta
ecosystem, the AFEIR also relies on “forthcoming” biological opinions and regulations. (AFEIR, 7.2-
16.) However, the AFEIR does not come close to specifying performance standards to address Delta
effects. Reliance on these future standards therefore amounts to impermissibly deferred mitigation.
(CEQA Guidelines, § 15126.4(a)(1)(B).) The AFEIR also concedes that new or future regulatory
constraints are likely to significantly reduce the potential for Delta exports compared to earlier periods
(AFEIR 7.2-6), but it argues that this means the EIR has overstated project impacts. That is not the
case for certain types of project impacts, such as induced reliance on paper water for development and
hardening of demand for scarce Delta exports.

Growth-Inducing Impacts

The AFEIR recognizes that the project could support a new population in affected water
agencies’ service areas of up to 495,451 people, based on both table A {ransfers and article 21
deliveries. (AFEIR, 8-41.) Considering the magnitude of growth involved, the AFEIR’s treatment of
the issue is surprisingly vague and evasive. Growth analysis is predicated on a comparison between
high and low years since the Monterey Amendments commenced interim operation (AFEIR, 2-36, 8-
38). This is not precise or meaningful. The EIR recognizes that in California water history, the
extremes (literally order of magnitude) are 1976 and 1982 (AFEIR, 2-16), and those natural extremes
must be used (with adjustments for contemporary populations) to measure the potential of the project
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to assuage severe water shortages and therefore foster more growth. It is artificial to confine the
extremes analysis to the years since 1995.

Moreover, the AFEIR impermissibly defers growth assessment to local decision-makers
(AFEIR, 8-8 to 8-11.) DWR’s reliance on cases where the project made “no commitment” to specific
development (AFEIR, 8-9) is misplaced. Here, DWR’s project decision must address whether to
finally approve changes to articles 18, 21 and 53 of the SWP contracts, each of which could induce
growth, Article 53, which provides additional opportunities for agriculture-to-urban transfers, must be
understood in light of article’s 18(a)’s removal of the urban preference during temporary shortages.
Even though DWR could have theoretically approved transfers under article 41 before the Monterey
Amendments, only one such transfer was ever approved (Devil’s Den), because it was impractical to
base permanent development on agricultural water subject to article 18(a) cutbacks.

Lastly, the AFEIR fails even to assess the impacts of znown Monterey Amendments-based
transfers in sprawl-intensive areas north of Los Angeles (some relying upon the contested Kern-
Castaic transfer), even though EIRs, Urban Water Management Plans, and other relevant documents
were readily available. (AFEIR, 8-26.) DWR’s claim to be outside the realm of local growth-related
planning is also specious. When making decisions on projects and plans, and reviewing water supply
assessments, local agencies can be expected to look to DWR’s statewide guidance on SWP water

supply reliability.
Paper Water

As the Supreme Court has recognized, “speculative sources and unrealistic allocations (paper
water) are insufficient bases for decision-making under CEQA.” (Vineyard Area Citizens for
Responsible Growth v. City of Rancho Cordova (2007) 40 Cal. 412, 432.) Flaws in the assessment of
articles 18 and 21, noted above, apply equally to the AFEIR’s failure to disclose and analyze project-
related paper water impacts. The AFEIR belatedly recognizes the “common sense connection between
water supply reliability and growth” (AFEIR 9-2) and concedes that new table A and article 21 water,
combined with storage, may facilitate “additional local development” (AFEIR, 9-3).

From there, the AFEIR defies common sense. First, while DWR denies the relevance of its
mandatory article 18 duties (AFEIR, 9-2), the AFEIR refuses requests to incorporate in the EIR its
alleged replacement, the biennial reliability reports DWR prepares pursuant to the Settlement
Agreement, (Settlement Agreement, attachment A-3, § 6.) The preparation of those reports is a subset
of the project under review, not simply a “separate process.” (AFEIR 9-23.) The public must have an
opportunity to test in this project decision whether the reliability reports’ water delivery probability
curves—which still vastly exceed historic deliveries—create a new “cyber water” problem of inflated
delivery expectations. DWR cannot avoid its recognition elsewhere that SWP deliveries are likely to
be “substantially reduced” (AFEIR, 6.1-11), and that water exports must be subordinated to
environmental considerations, such as adaptation to climate change and compliance with endangered
species laws. (AFEIR, 11-11.)

Second, the AFEIR impermissibly defers to local assessment whether the Monterey
Amendments’ changes in articles 18(a), 18(b), 21, and 53 have facilitated new development and made
demand for Delta exports more rigid, in effect creating a new “paper water” problem. Finally, the
AFEIR disingenuously implies, without evidence, that factors such as SB 610 and SB 221 have now
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removed the threat of paper water. But independent analysts continue to find that “many utilities are
banking on ‘paper water” already used by someone else within the state water system.” (E. HANAK,
WATER FOR GROWTH: CALIFORNIA’S NEW FRONTIER (Public Policy Institute, 2005) p. vi.) The “gap
between allocated ‘paper water’ and available ‘real water’ can be dramatic.” (ORANGE COUNTY
GRAND JURY, PAPER WATER (2008-2009), p. 1.) ‘

CALSIM 11

For reasons exhaustively presented in the EIR comments of Steve Dunn and Arve Sjovold
(comment letter 22), incorporated here by reference, DWR continues to ignore critical flaws in the
CALSIM II model, and major limitations on its application to this project. In the AFEIR, DWR not
only ignored these concerns again, but refused to conduct any new modeling runs in response.
Ironically, the AFEIR finally acknowledges that CALSIM I1, as an optimization model, “effectively
excludes the possibility of operating the SWP in a manner that would decrease exports.” (AFEIR, 6.3-

34.)

The AFEIR relies upon a partial reference to the decision granting a Temporary Restraining
Order (TRO) in the Intertie case (PCL v. USBR (2006) N. D. Cal. no. C 05-3527), reciting the truism
that modeling perfection is not required. (AFEIR, 4-9.) But the AFEIR does not note the key holding
in that ruling: non-disclosure of “relevant shortcomings™ in data or models violates NEPA. As
documented in the Dunn and Sjovold letter, the EIR here has failed to disclose relevant shortcomings
in CALSIM II and its application to the project.

Climate Change

The AFEIR concedes the profound effect climate change is having on State Water Project
operations, noting that table A deliveries could “decrease by 10 to 25 percent” under both the baseline
scenario and the project. (AFEIR, 12-8.) However, the AFEIR’s assessment of project-related climate
impacts is limited to statewide greenhouse gas emissions, ignoring project-related effects on the
location of development on the erroneous premise that this is solely a local matter, (AFEIR 12-4.) The
AFEIR also refused requests to incorporate climate change analysis throughout the EIR.

DWR declined to study the climate effects of (1) the Monterey Amendments’ contribution to
greenhouse gas-intensive sprawl development from new transfers and changed operating rules; (2) the
effect on greenhouse gas emissions of eliminating article 18(a)’s urban preference; (3) whether
retaining pre-Monterey shortage and surplus provisions would reduce SWP-related greenhouse gas
emissions; and (4) investment in the Plumas Watershed Forum and Feather River Water Management
Strategy to mitigate climate change impacts. DWR also failed to analyze how mitigation and
alternatives could be framed in a climate-protective marner.

Environmental Consequences of Financial Restructuring

Financial restructuring under the Monterey Amendments would provide anenormous revenue
stream to the State Water Project contractors. In 1995, the Environmental Defense Fund estimated the
total distributed contractor savings as $1.5 billion over the life of the project, or nearly $37 million per
year. (Comment letter 30, ex. 1.} However, the AFEIR concedes that DWR did not even analyze
article 51 for environmental impacts, based upon the theory that doing so would be “speculative.”
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(AFEIR, 17-51.) That conclusion is untenable. The AFEIR should have compared the project’s
environmental consequences with enforcement of article 18(b), which might have eliminated reliance
on paper water without imposing the high public costs of article 51. The AFEIR claims article 18(b)
would not have provided more water from the environment (AFEIR, 17-52), but that conclusion rests
on the false premise that “commensurate” increases in article 21 would have offset any water savings
in article 18. The AFEIR should also have evaluated the environmental consequences of article 51°s

effect on water rates.

Project Alternatives

The AFEIR relies heavily on In re Bay-Delta Programmatic Environmental Impact Report
Coordinated Proceedings (2008) 42 Cal. 4th 1143, to vitiate DWR’s duty to examine alternatives that
meet most objectives, or that conflict with no project objectives. (AFEIR, pp. 5-9 to 5-10, 11-2; see
also p. 2-31.) In Bay-Delta, the decision on the CALFED Programmatic EIR, the Court noted that
with the CALFED program at a “relatively early stage of design,” it satisfied CEQA’s rule of reason to
exclude a reduced exports alternative, as well as other alternatives that did not meet both ecosystem
restoration goals and project water export demands. (/d. at p. 1168.) The Court explained that this
conclusion was justified by the EIR’s role as a program document and first-tier EIR.

This conclusion from Bay-Delta does not apply to the Monterey EIR. First, unlike the
CALFED policy decision addressed there, the Monterey program is far more specific and concrete.
Indeed, the AFEIR here informs the final project-specific choices on such key project provisions as the
Kern Fan Element transfer, certain water storage and management practices (flexible storage, turnback
pool), and revised allocation methodology among the contractors; the project here proposes specific
contract amendments. (AFEIR, 4-9.) Second, the only project alternative the AFEIR fully studied
(alternative 5) was inadequate to address key issues raised by the plaintiffs, such as the operation of the
Kern Water Bank or the changes in shortage and surplus rules; it merely consisted of the Monterey
Amendments without the article 54 and 56 changes in water supply management practices.

Third, the AFEIR wrongly refuses to analyze at least two of the proposed alternatives on the
erroneous premise that they would not meet most project objectives. PCL’s EIR comments
exhaustively demonstrated that the “Improved Reliability Through Environmental Enhancement”
Alternative (IREE) would feasibly accomplish most of the project objectives, while also reducing
injury to the Delta. In addition, the “Kern Fan Transfer with Trust Conditions” alternative would also
meet project purposes devoting KFE to more than local use. The AFEIR’s edits show that initially
DWR understood that the Kern Fan Element was meant to address out-of-service-area storage, rather
than purely local uses by Kern interests. (AFEIR, p. 2-34) Moreover, the AFEIR recognizes that the
Kern Water Bank’s primary use for transfers has been to profit from EWA sales (Id., pp. 7.2-42, 43;
16-8, 17-42), whose sole local interest is private profit at the expense of the environment,

Lastly, measuring alternative feasibility solely by that which was secretly negotiated by the
contractors deprives the public of the opportunity to propose and secure comparison of its alternatives.
The AFEIR s alternatives assessment is therefore undermined by DWR’s premise that it cannot make a
“unilateral” decision, even for environmental review purposes, without the contractors’ endorsement.
(AFEIR, 5-5.) If that were the case, no alternative would ever be considered that was not sponsored by
the contracting parties. This is not what the Supreme Court could have intended in Bay-Delta, but it
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accurately reflects the dismissive approach of DWR and the contractors toward public participation. A
more balanced approach is needed to restore the “meticulous” CEQA process that PCL v. DWR

promised almost nine years ago.
Respectfuliy,\j
v

Rogér'B. Moore
i Counsel for the Plaintiffs

ce: Honorable Daniel Weinstein, Mediator
Monterey Plus “Four by Four” Committee
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Gaming the water system

By Mike Taugher
Steff Writer
Contra Costa Times

Posted:05/25/2009 05:31:15 AM PDT

Just before Interstate 5 climbs the Grapevine out of the San Joaguin Valley is a massive underground reserveir that its owners say
is the largest water banking project of its kind in the world.

Here among the tumblewaeds, sand and scrub, 15 miles west of Bakersfield, the gush of crystal-clear water appears as curicusly
out of place as the great blue herons cruising along the bank's six-mile canal.

The Kern Water Bank, which was owned by the state Depariment of Water Resources from 1988 to 1995, is now in the hands of
Kern County interests and is 48 percent owned by Wastside Mutual Water Company, a private water company controlfed by

Beverly Hills bilionaire Stewart Resnick.

It is 32 square miles of desert where one natural river and two artificial ones pass: the Kern River, which originates in the southern
Sierra Nevada; the California Aqueduct, which carries Deita water more than 400 miles to a reservoir in Riverside County; and the
Friant-Kern Canal, which takes water to vafley farmers from behind a dam on the San Joaguin River.

“We have lots of water conveyance facilities that bring water past the Kern Water Bank," said Jonathan Parker, general manager
of the Kern Water Bank Authority. "That makes this focation pretty unique.”

In wet years, the water bankers deposit waler from the rivers into ponds where it percoiates into the Kern River's alluvial fan,

in dry years, they make withdrawals, which is why on a tour of the bank earfier this year water was gushing out of the ground from
pipes and bubbling up into the canal from underground structures.

Kern County water users, thanks in part to local ownership of the Kern Water Bank, became the biggest source of water for
CalFed's "environmental water account” that cost taxpayers nearly $200 million,

The account was in effect during a pariod when record amounts ‘of water were pumped out of the Delta and fish populations
staggered to record lows. One species, Delta smelt, could be near extinction in large part because of Delta water pumping.

Roughly one-fifth of all the money spent to buy water for the program went to companies owned or controlled by Resnick, one of
the state's fargest farmers.

More than half of Kern County's water sales fo the environmental water account — and all of Westside Mutual's sales — came
from the Kern Water Bank.

And thanks to the maglc of paper water trades, less than half of the water sold from here was actually pumped out of the ground.

Representatives of Resnick's farm and water conipanies did not respond to repeated requests for interviews over a two-month
period. }

The state Department of Water Resources also declined to comment.
Deal's 'linchpin’

The deals worked by letting sellers trade the underground water they were selling at market prices for water the state was
delivering to them at much iower prices. ‘

Instead of going to Kern County, then, Delta water went to San Luis Reservoir east of Gilroy.

The state got the Delta water at the reservoir, while In Kern County the water was either pumped out of the ground for farmers' use
or, more often, simply reclassified as if it were delivered from the Delta. The sellers then pocketed the price difference.
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The exchanges mads some sense because, by taking delivery of the water upstream, the state could deliver it aimost anywhere it
would want to without unnecessary pumping.

But It also meant that at a time when the state Department of Water Resources was pumping record amounts of water out of the
Delta — in some cases exceeding conditions regulators had approved as safe for Delta fish — it was delivering some of that water
to itsalf for & program that was supposed to protect the same fish populations that were damaged by the high pumping levels.

And It paid Kern County Interests with taxpayer money for the ability to do so.

The general manager of the Kerhi County Water Agency, James Beck, said the program was a way for tha state to ensure those
buying water in Kern County got the water (o which they were entitled.

"The envirohmental water account was a good example where water was provided to the state at a reasonable price ... to assist
the state to meet its contractual obligations to its contractors,” Beck said.

For many sellers to the environmental water account, including Resnick's companies, the key was ownership of the Kern Water
Bank.

The deal that transferred the Kern Water Bank from state ownership to Katn County interests has its roots in the. last big California
drought, from 1987 to 1992. As have been the past three dry years, the last drought featured water cutbacks and severe
environmental strains in the Delta, where fish were being added to the lists of threataned and endangered species.

In Kern County, the last drought was particularly acute because contract rules at the time requived Kern County's farmers to take
deeper cuts to their Delta water supply than Southern California cities.

To avoid a court fight, water officials representing the state, Kern County and Southern California reached a deal with ramifications
that linger today. Among other things, the deal transferred the Kern Water Bank from the state to local interests.

The "Monterey Agresment," named for the city where the negotiations took place, along with the CalFed plan that followed, laid
much of the groundwork for how the state's water supplies would be managed and how the Delta environment would be protected.

The results were mostly good for big water users, and almost entlrely bad for taxpayers and the environment.

"The environmental water account was in some respects the linchpin to close the deal for the CalFed plan," said Spreck
Rosekrans, a co-author of a 2005 Environmental Defense Fund study that shawed how the account lacked the resources it was

expacted to get while it also was required to do more than planned.

"It involved buying some of the water that had been overpromised. It allowed folks to game the system and gain profits that were
unwarranted," Rosekrans sald.

State denied

At the time of the last drought, Resnick was expanding his farm holdings near Bakersfield. Kern County properly tax records show
his companles appear to own more than 115,000 acres — nearly four times the size of San Francisco and more than all the parks

in the East Bay Regional Park District combined.

The water supply for those farms and orchards, which his companies boast include the largest pistachio and almond growing and
processing operations in the world, was secured in part by the Kern Water Bank.

With a capacity of at least 1 million acre-feet, it is like having a reservolr the size of Folsom Lake, near Sacramento, or 10
reservoirs the size of Los Vagueros, near Brentwood,

Thers are other advantages too. Little water is lost to evaporation. Terrestrial habitat is not flooded.
The water is easy to get out of the ground: It only costs $35 to $40 to pump an acre-foot — neatly 328,000 gallons, Parker said.

Though the state Invested a total of $74 million in buying and developing the Kern Water Bank, it could never get the groundwater
storage operations up and runiing, partly because of a stale law that requires the Departmant of Water Resources to receive local

approval for groundwater projects.

Karn County never granted that approval.
As a result of the negotiations in Monterey, the bank was transferred from the state to the Kermn County Water Agency in exchange
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for Kern County interests giving up a small portion of their clalm to water. The agency immedialely turned the bank over fo a joint
powers authorlty made up of a handful of water districts and Westside Mutual Water Company, which has a 48 percent stake.

Anothar 10 parcent is owned by Dudley Ridge Water District, where Resnick's farming company, which owns more than 40
percent of the district's inigated acreage, is the largest fandowner.

Dugdley Ridge's board president, Joseph Macllvaine, is also president of Resnick's farm company, Paramount Farms.

The agreement made in Monterey also forced Southern California cities to share equally with Kern County farmers in the pain of
drought.

And it created a new program that allowed agencies In Kern County, Southern California and alsewhere to buy so-called surplus
water for cheap — discount water that flowed so freely that, until the Delta ecosystem hit the skids, it amounted to more than the
cut they took in their water contracts to obtain the water bank.

The U.S. Fish and Wildiife Service, in a December analysis, said delivery of "Article 21" water was also much more than what they
approved when they issued a permit in 2004 meant to protect Delta smelt from the effects of Delta water pumping.
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Paper shuffle allows for vast
supply of easy money

By Mike Taugher
Stafl Wiiler

Posied: 03/2372009 G:36:41 PM POT
Tt must have seemed like easy money.

The siate was delivering mote water than cver (o ils
customers, and in Kern Connty some of those
eustomers sald some of it back, through a simple
trade, n1 o higher price.

Tens of millions of dollars in sales w the
"anvirowmental waier acconnt were linle more than
papoy shulfies. It was all perfectly legal,

Bul the environment tost while Kern County water
agencies colfected $138 million in sales o the
program, the vast majorily of which was paid for
with the proceeds from taxpayoer backed
environment and waler bongs,

Public water agencies in Kern County nsed money
from sales to an chvironmental waicr account to
fund an employee retirement plan, buy fand and pay
for miscellaneous repairs, docunents and jnterviews
show,

One document shows that the Kern County Waler
Agency used revenue from the sales io help finance
a lawsuit against the iDepariment of Water Resources
— the same agency that wrote the taxpayer-backed
check (o the ageney — to lower its water bills,

“The head of the Kern Counly Water Ageney, James
Reck, denied the lawsuit was funded with the sales
revenle, but he could not explain why the genera
manager of one of his ageney'’s member disticts

recounted that version of events to his boart of
directors,

Beck said revenues from the snles were used lo
cover the cost districts paid to buy, store and
deliver the water. He also said tunds were set aside
to cover the cost of felure purchases o replace
water that was sold.

But documents and interviews show the sales were
scen by the waler agency's "member wnits,” at least
in some cascs, as & sotirce of Fevenue that could be
used {or a wide variety of purposes:

In 2003, the Buena Vista Water Storage District,
based in Buttonwitlow, put $500,003 in revenues
from (e environmeniaf water aceount sales into its
employee retirement plan, documents show,

Whater districts put environmental water account
revenues into their coffers to offset miscellaneous
repairs and othor cosls in order (o keep eusiomers!
water bills dovn, said Dennis Atkinson, general
manager of the Tejon Castaic Water District. "We take
that money and apply it against our bills,” Atkinson
said,

(e district parficipated only masginaily — selling
small amounts of waler at o relatively. low price o
the accomnt’s precurser one year and participating
as a partner to help other wuler distriets complete
their sales in another. The Rosedale-Rio Bravo Water
Storage District, based in Bakersfield, sl was able
10 buy Jand (o expand its groundwaler slorage
capacity and build facilities with the proceeds, said
general manager Fric Averetl. Increasing the
groumdwater hanking capacity is arguably
consistenl with managing water for the account,
althongh the district did not scll any wator to the
account after 2001,

MediaNews identified $8.6 million worlh of checks,
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refunds and credits, presumably to offset water
purchases and pumping costs, including more than
$3 millien o Paramount Farns, that were paid o
fandowners ju public water districts that sold 1o the
water account, Blackwell Land L1LC also reccived
more than $3 million in relonds from the sales,
while the cemainder went to fewer than 10 other
private fandowners.

In 2003, Westside Mutual Water Company and Lhe
Wheeler Ridge-Maricopa Water Storage Distriet
negotiated & $600,000 payment i the water
company, controfled by Beverly Hills billionaire
Stswart Resnick, after a change in circumstances
shiftod n portion of the sales from Westside Mutual
to the water district, Al a meeling of seflers Lo the

some compromise be worked out tw adjust for the
wind{ull" to the Wheoler Ridge-Maricopa district,
which gained n greator share of the sales at
Wostside's expense, according to & memoraadum
from the water distriel's general manager, William
Taube.

Wheelor Ridge, which serves water to about 90,000
acres of farmland south of Bakeratiefd, shifted
$600,000 in sales 1o Westside Mutunl, which siill
lefi the disteict with $4.4 miltion in “net revenuc.”

The most unusual nse of environmental water
secount money may have been its apparent use (o
sue the state Depastment of Water Resourees — the
ageney that wrote the check for the purchases — to
fower Kern County's water bifls.

Beck denied that happened, but that is what "Fatbe
told Ids boad of directors in May 2007

1n an intervicw, Taube said that while it was
possible he was mistaken, the point he made was
that Kera's "member units® would not have o
contribute storneys' fees because enough revenue

account, there was "a plea from Westside MWC thit

had beew generated from the water sales.

Tlie lawsuit, known as (he "FHyatt-Theemalito
litigation," is & digpute over how the stute prices
power from turbines at Lake Oroville, Kera Counly
Water Agency and other water distriels norlh of the
Tehachapis, including Buy Area distiicts, wunt the
prices 1o rellect markel wales, which would jncrense
the cost of water in Southern California — where it
takes more electricity w deliver Delia water becuuse
of the greater distance and Lhe need lo pumy the
waler aver the Tehachapis.

The power sales are applied to contractors' debt for
the State Water Project’s dams, puanps and
aqueduels, so raising the price of the electricity
wolld reduce debt for contractors nosth of the
Tehachapis at Southern Califormia's expense.

In My 2007, Taube told his board that af the Kern
agency's April board meeting he attended, the Kern
board "directed that 2007 FWA sale proceeds
averuing to the Agency would be used (o fund the
Hyatt-Thermatito litigation. This will reduce the
flifigation cost horne by Member Unils and delay the
time when Member Unit contributions Lo this
litigation will be necessary," nccording 1o minules of
the Wheeler Ridge-Maricopn district's meeting.

Beck said that was incorpect but died not offer an
explanution for how a misunderstanding might have
occurred,

"Thi was my understanding nt the time," Taube
saidd, "Il he (Beck) disngiees, maybe I misunderstood
something."”

Asked to ¢larily what his undersiunding was sl the
time, ‘Caube said it was that, "They weren't going 1o
need o call on member units ... because of the
EWA."
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Departiment of Water Resources Director Lester
Snow, through a spokesman, declined 1o comment
on the possibility that the proceeds from taxpayer-
financed water sules Lo his agency may have been
nsed to sue his agency.

In response Lo & Tormat request under th state
Public Records Act, the Kern agency snid il hud no
records showing eavironmenal water sccount
revenues being used 1o pay for lawyers, The official
minttes of the Kem agency's April 2007 meeting
contain no mention of the Hymt-Thermafito kawsuit
and its meetings are noi recorded.
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Pumping water and cash from
Delta

By Mike Taugher
Sinft Writer

Posted: 053:23/2009 (9:3.4:58 PM PDT

Upduted: 03/24/2009 03:26:51 PM PDT

As the West Coaal's largest estuary plunged o the
brink of collapse from 2000 10 2007, state waier
officiats pumped unprecedented amounts of waler
out of the Delta only 16 offectively buy some of il
back at taxpayer expenso for a ailed environmental
protection plan, & MedinNews investigation has
found.

The "environmental wator aceount” set up in 2000
o improve the Delta ecosystem spem neary $200
million mostly to benefit waler users while also
creating a cash stream fov private landowners and
waler agencies in the Bakersfield arvea,

I<inanced with taxpayer-backed environment and
waler bonds, the program spent most of its money
i Kern County, o largely agricultural region at the
southern

end of the San Joaquin Vatley, Thero, swoler was
purchased (rom the state and then traded back 1o the

accounl for o higher price.

The procecds were nsed to fund an employee
relirement plan, buy land and groundwaler storage
facilities and pay miscellancous cosis (o keep water
bills Jow, decuments and interviews show,

Revenues fron those sales also might have helped
finance a lawsuit against the Department of Water
Resources, the same agency hat wrote the checks,
documents show.

No one appears to have benefitted more than
companies owned or controlled by Stewarl Resnick,
1 Beverly Hills biflionaire, philunthropist and major
political donor whose companies, including
Pacamount Farms, own more than 115,000 acres in
Kern County, Resnick's water and farm companies
collected about 20 cents of every dollar spemt by the
prograi.

Those companies sold $30.6 million of water 1o the
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statc program, participated as a partser in un
additional $16 million in sales and reccived an
additionat $3.8 million in checks and eredits for
sales through public water agencies, documents
show.

“For g progeas (it was supposed to bensfil the
environment, it apparently did two things ~— it didn't
benefit the environment and it appears {o have
enriched private individuals using public money
said Jonas Minton, & water policy adviser Lo the
Planning and Conservation League, a California
chvironmenial advocacy grolp.

"
»

Representatives of Resnick's Farm and water
comgpunies did nol respond to repeated requosis for
Inlerviows, A woman who answered the phone al tho
Resnick's holding compuny tast week said, "We don't
talk 1o the press. It's company poliey." She
transferred the call to a company official who did

ot respond for an interview request,

The state Department of Waler Resources also
declined to comment For this story,

A paper accounting thing

‘{'h¢ iden behind the environmental water account
was Lo protect the Delta ecosystem without faking-
witler away Irom people, farms and agencies that
held growing expectations — and contracts — for
water. By setting aside water that could supplement
flows from the Delta, biologists would be able 1o
stow Defta pumps o sensitive times, thereby
protecting imperiled fish such ns Deita smelt.

The waler aceount was imeant Lo snhance existing
environmental pratections and prodect waler users
from the possibility that regulators might force them
to give up moie water 1o protect fish,

Deespite good intentions, however, the program

lacked the resources to provide the environmental
benefits it promised. ‘Ireditional users got their
water, but the environment suffered, Delta smelt
dropped 1o levels near extinction. Even the
backbone of the state’s commercial snhnon industry,
Sacramento River fall-run ehinook sabmon, broke
under the combined strain of ocean fiuctuations and
a variely of Deltn-reluted problems, possibly
including water management. Fhat snbmon fishery,
which had never before been closed, is now off-
limits to anglers for the secand consecutive year,
feaving supermarkets temporarily devoid of wild
Californin anfmon,

The way it was supposed 1o work was novel, If fish
were in danger of being sucked into massive Delta
putnping stations, for example, biologists conld
invoke the account to siow the pemps dowa. Then,
contractors who would otherwise be deprived of
water from the slowdown would be made whole with
water from the account.

In order w provide that replucemeit water (0
contractors, the water account needed water stored
south of Delta pumps, The wnderground water
storage facilities in Kern County's aquifers and
sncient river forations proved lo be ils niost
imporiant source,

But the location at the southern end of the San
Joaguin Valley was net ideal, Tt made more sense (o
storo the water claser to the Delta, where
distribution would be easier (o a svider variety of
places.

%0 the water i Kern County was "exchanged” for
Delta water that was being pumped at record high —
and environmentally dumaging — rates, The Della
water was then deposited in the environmental water
account at San Luis Rescrvolr near Gilroy.

Fhe exchange legally moved the water that was
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stored underground in Kemn County to Sun Luis, but
the water was still there, To complete the tinds, then,
the underground waler had Lo be treated as if it were
being defivered from the Della,

Sometimes, Iem Couaty waler agencios retrievad
the "Delia" waier lrom underground forinigation,
bt in most cases, the stele was delivering so mucih
water they did not nced to.

Instead, most of the time all they had to do was
simply lorego sloring the excess Delty wator and
pocket the difference hotseen the low rates they paid
(o the state and the higher market rates they
collecled From the sale (o the water account.

"I wouldn'l pump that water to seli the
(environmental water accoumt),” said Dennis
Atkinson, general manager of the Tejon Caslaic
Water District, which sofd about $2 million wotth of
witer to the uccoum, "How are you going to make
wny money? ... Vs o paper accounting thing. We
never urned on & pemp,”

The price of water

The cost to taxpayers for Kern Counly water
avernged $196 per acre-foot, The price Kera Couny
paid for Delta water varied, but in 2007, the Inst year
the environmenial water necount was operating,
Kern County water usors paid an average of $86 for
Delia water. Some of that watcr was purchased for as
fittle ns $28 from a discount program,

‘I'ie environmental watcr accounl was administered
by the stale Department of Water Resources, which
also operales the stale-owned pumps near Tracy.
bought most of s water from the Kern Counly Water
Ageney, whose gencral mannger insisted the prices
churged o taxpayers were lair aikl necessary to

offsel the cast of buyinyg, storing and managing the
willer.

*I'he prices were in finc with what we felt were the
appropriate cosls,” said general manager James
Beck. ;

Stitl, Beck acknowledged, there was nothing in
cantiacts to prevent sellers from making money.

Of course, selling reserves can be risky, and Beck
said market prices this year are $350 per acre-foot
or more, Given this year's water shortages, he said
that if’ Kern County landowners could go back in
time and undo those sates, they would *in o
hearibeat.”

To Atkinson, of 1he Tejon-Castaic Water Districl, il
made seuse for water distriels to reap a return on
the sales beenuse water contractors have been
paying for the stalc's dams, pumps and canals since
the 1960s, while the demand thal more Delta waler
be dedicaled to the environment is more reeent,

*These puys have showed up lately and want
something someone else has," Atkinson suid. "Since
they don't have infrastructure, they have to get it
fram the people who made the investiment,”

The vasl majority of the financing for the nemly
$200 miltion program came from state envirogment
and water honds that will be repaid with fnterest
over the coming years,

Qf that total, nbout 70 pereent was nsed to buy
waler from entities in Kern County.

And of the Kern County sales, the $30,6 million

sold directly by Resnick's Wostside Mutunl Water
Company was more than twice the sales of any other
endily, records show,

Open spigot

The environmenial water accounl's effectiveness
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was hampered by the fact it was perpetually short of
the 380,000 acre-foet a your envisioned when i was
get up. In addition, n 2002 court decision favoralie
10 water users reduced a separale source of
environmental water. & cut that had to be made up
by the environmental aecaunt, aceording to a 2005
report by the Favironmental Delense Fund.

Also in 2005, three vears into the tish collapse but
1he fivst year scientists conld be sure that what they
were seeing was a statistically valid plunge, the
Contra Costa Fines detpiled how biologists wortied
about Delta smelt near the pumps were unable to get
waier managers 1o fully nccept recommendations Lo
stow the pumps heenuse of cancerns aboul driving
the eavirommental water accouni inta debt.

A study published tast fall in the scientitic journal
Environmental Management concluded the account
improved the reliability of water supplics for Lielta
water users but it was unclear whether it provided
any meaningful environmental benedit.

Meanwhile, while the waler account was meant [0
offset the environmental damage dons by pumping
waler out of the Delia, it was heing relied upon
during a period when the state Department of Water
Resources was ramping Delta water defiveries up to
recovd levels, The environmental water account went
into effect in 2000, and the live highest water
defiveries from the Della were 2000, 2003, 2004,
2005 and 2006, years in which, along with 2007,
state water officials also sold large volumes of
diseount wuter that Kern County agencies would buy
in 2007 for $28 per acre-lool.

The sharp decline in fish populmions began
around the same time, starting in about 2002. Aud
while there are likely numerous factors that caused
the coflapse, most scientists studying the problem
believe pumping patterns contributed.

Water officinls havo argued that the increase in
discount water delivertos through a program known
as Article 21 made no difference, since the price of
waier has no biologieal effect and becouse Lhe
amount of water pumped annually was helow the
maximam avthorized by the ULS, Fish and Wildlife
Service,

Bul regulators disngres.

A permit from the Fish and Wildlife Service, first
issued in 2004, contained restrictions that were
supposed to protect Delin smelt from going extinct
dae 10 water pumping. [ was issied based on
regulatars’ understanding tha the use of Arlicle 21
would be much less than it trned vut to be,

In a 400-page analysis accompanying a
replacement perniit issuod in December, the
service's biologists noted that the Article 21
program was uscd far more oxtensively than they
had heen told when they issued the 2004 permit.

And that, i turn, helped drive up overalt pumping
yales Trom the Delta, which regulators tied to the
environmental decline,

A coslition points clsewhere

Most of the water sold through the Kern County
Waler Ageney originated with about & dozen smaller
public water district "membor units” and a handfut of
private interests who previousty stored water, mostly
from the Delia, in underground reservoiss.

Several of those entities are members of the
Caalition for a Sustainable Delta, a group that
tanded 1ogether 1o fight back ngainst pumping
restrictions imposed in late 2007 by courts and
regulatoss.

The coalilion has filed three lawsuits and
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ireatened to file several more to shift Mume away
from water pumping's rofe in the Deltn's collapse.
The group contends other environmental threats are
also to hlame for the Delta's demise, inclhling
housing development in Delta tloadplains, pesticide
use, dredging, power plants, sponfishing and
poliution From mothballed ships near Renicin.

I'he Coalition for a Sustainable Delta's phone
aumber is the same as Paramount Farms, and of the
four conlition officers listed on ax documents, thiee
are Resnick employces: William Phillimore, ¢hief
financial officer and executive viee president for
Westside Motwal and Pavamount Farming; Seolt
Hamillon, resource planning munsger for Paramount
Farming: #nd Craig B. Cooper, chiel legal officer [or
Roll International, Rosnick's holding company.

A spokesman For the coalition stig that although it
has o employee working out of the Paramouiit
Farms office, the group is governed by dues paying
members and nol Resnick. He atributed the heavy
presence of Resnick's companies o the group's fux
returns Lo issues associated with geiting the new
coalition np and ruming,

*l's an ad hoc coalition. You have to organize that
way," said spokesman Michacl Boccadoro.
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Water ownership murky,
complicated

By Mike Tangher
Stall Writer

Posteck: 03232009 09:32:01 PM PDT

[Ceen County water users who sold millions of
doftars worth of water Lo a program meant (o help
the environment said the arsangement made sense
beenuse e water was vightfulby theiss.

Few would dispate thal water that was purchased
and stored in Kern Ciounty cauld be sold 1o the
envivonmental water account,

But the sales were made easier by the faet that the
state Department of Water Resources was cranking
ng water deliveries to unprecedented heights at the
same thne il was buying water back lor the
environment,

The general manager of one of the agencies Lhal
sald water through the program, Dennis Alkinson of
the Tejon-Caslaic Water District, acknowledged that
the sales anly made sense to him if state pmps
were delivering more water than his district could
inmedintely use,

In other words, the higher pumping levels not only
took an environmental tolf on the Delta, they also
made water available o buy back lo privect the
Delta.

Was the state required Lo deliver all that water or
could it have pumped less and potentinlly saved the
cost of buying it back? Put another way, docs Delia
water belong to coniractors or do enviranmental
needs have priovily?

The answoer is unclear.

Kern County waker districts have a contract et
awards theny about | million acre-feel of waier a
year, And as customers of the State Water Project,
they have 1o make e sae payments on the
project’s dams, pumps and canals no matker how
utiich water they get.

The state's waler customers contend the contract
obligates the state (o make water available, and the
contracts and simple fairness support that, at Ieast
to some degree,

On the other hand, & consolidated version of the
fulk contract — which runs 348 pages and las
nearly 40 amendments — appears lo recognize Lhat
water shortages can develop "due to drought or any
other cause whatsoever.”

And the right to waler in arid states is always
conditionn], The government can promise all ihe
waler 1L wands, but it can’l make it rain.

Environmental [aws, a constitutional requirement
that water use he pensonable and beneficial and an
ancient legnd doctiine that ensures water is used in a
way that constders public trust values — including
the health of naturat resoueces such as the Delta —
further limit the use of water, making ihe question of
who "owng" water comphicaied.

"Becanse its called a right, people iend to think of it
like the First Amendment,” said Phil Isenberg, &
former legisiative leader and chaivman of a Delta
Vision 1ask force appointed in 2007 by Gov. Amold
Schwarzenegger Lo figure out how lo fix the Delta.

"T'he water rights system is a way of figuring oot
wha is first in lins when suppties aren't enough to
satisly all of the water needs.”
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One of the statc’s biggest difficultios in delivering
water 1o users while protocting the covironment is
the faet ihat waler has heen dramatically
overpromised, Isenbery said,

As the Nelta Vision commitiee wis wrapping up its
work last year, a memeo arrived that members had
requested Trom the stae agency that adiminisiers
water rights.

It carried this sobering compavison: The average
natural flow of water in the Defa watershed is 29
million ncre-feet por year, white the face value of
water rights in the same watershed is 245 million
aere-Feet, ar more thin etght tmes te avenge (low.

" was dumbiounded,” Isenberg satd!

Not ali of the water in those rights is actually vsed,
some of tho rights are double-counted and much of
the water that is used finds its way back into rivers
where it can be used again,

Nevertheless, the figures are canvineing evidence
1o tsenbery and others that the state has promised
far more water lhan it can deliver,

Further complicating matters, the State Water Project
signed contracts with Kern County, Southern )
Cakifornia and others at a time when plans called for
dams 1o be butli on Notth Coast rivers thav would
produce millions of additional acre-leot a yoar to
spil) it the Deita for conteactors to use. Those
dams were never built.

Faced with overpromised water, populntion growth,
a sensitive environment apd periadic dronghts, it is
no surprise California has diffculties managing
water,

Those difficulties also are not new.

After the last major drought ended in 1992 a series
of deals were struck to fix the sysiem, culminating in
2000 with a plan known as "CalFed.”

‘Fheve may not have been chough water to satisfy
Farmers, cities and the environment, but when the
denl was signed in 2000, the stute was awash in
money thanks 10 soaring real eslate, stocks amd dot-
com chlerprises.

One of the keys 1o the CatFed deal was he
environmental water scoounk,

The iden was 1o use the market Lo strike a new
balanee between the needs of the environment and
people, The account would be used by regulators ©
enhance the enviromnent by buying water from
willing sellers, thereby redueing conflicts that arise
when regulators take it away [rom water usess.

1nn tho absence of an environmental water accoust,
water users faced ihe possibitity of additjonat
environmental restrictions, according o a 2001
report by the legislative Annlyst's Office. For that
reason, the LAQ said water users shoukd help pay
for the program,

"Since compliance with endangered species lnws is
a responsibility of 1he state and federal water
projects, (the environimental waler account) in effect
reduces the compliance burdon for these projects,”
the LAQ fousd.

Tnstead, the environmentai water account endel up
relying almost exclusively on laspayer-backed bond
funds, and most of that money was spent to buy
water stored in Kern County.
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STATE OF CALIFORNIA = CALIFORNIA NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

DEPARTMENT OF WATER RESOURCES
1416 NINTH STREET, P.O. BOX 942836
SACRAMENTO, CA 94236-0001
(916) 653-5791

RUG 3 1 2009

Re: Referral under Section Ili(H)(3) of the Settlement Agreement
Dear Parties to the Settlement Agreement:

DWR received the attached letter, dated August 13, 2009, from Roger Moore, Counsel
for the Plaintiffs. The letter stated that plaintiffs’ organizations refer specific “mediation
issues for the Director’s personal review and correction, as anticipated by section Iil.H
of the Settlement Agreement.” The EIR committee contractor representatives sent an
e-mail saying that the State Water Contractors did not intend to refer any issues to
mediation. Section IlI(H)(3) of the Settliement Agreement requires DWR to inform the
Parties to the Settlement Agreement of any referrals made pursuant to Section HI(H).
This letter is intended to satisfy this requirement.

Mr. Moore states in his letter that the plaintiffs ask that | advise the Mediator and'the
affected parties by, September 15, 2009, whether and to what extent the EIR will be
changed before publication in final form and that “if no changes are identified by that
date, the plaintiffs will be entitled to assume that their references have been denied”.

| believe the extensive nature of the issues raised in the letter merits my serious
consideration. A thorough review of these issues will take longer than the time
requested by Mr. Moore, but | believe that it will provide for a more thoughtful and
reasoned response on my part. | anticipate issuing a written decision regarding the
issues raised in Mr. Moore’s letter by October 15, 2009. It is our understanding of the
Settlement Agreement that after | issue the written decision the next step of the
mediation process is governed by Section llI(H)(2). '

Please inform Katherine Spanos, DWR Senior Staff Counsel, at kspanos@water.ca.gov
by September 4, 2009, if you wish to comment on the issues raised in Mr. Moore’s letter
and submit your comments to her by September 10, 2009.

Director

cc: (See attached list)



|

Katy Spanos

David Sandino

Rossmann and Moore, LLP

State Water Contractors

Deborah Wordham

Plumas County Flood Control and Water Conservation District
Citizens Planning Association of Santa Barbara County, Inc.
Alameda County Flood Control & Water Conservation District, Zone 7
Alameda County Water District

Antelope Valley-East Kern Water Agency

Castaic Lake Water Agency

City of Yuba

Coachella Valley Water District

County of Butte

County of Kings

Crestline-Lake Arrowhead Water Agency

Desert Water Agency

Dudley Ridge Water District

Kern County Water Agency

Littlerock Creek Irrigation District

Metropolitan Water District of Southern California

Mojave Water Agency :

Napa County Flood Control & Water Conservation District
Oak Flat Water District

Palmdale Water District

San Bernardino Valley Municipal Water District

San Gabriel Valley Municipal Water District

San Gorgonio Pass Water Agency

San Luis Obispo Counfy Flood Control & Water Conservation District
Santa Barbara County Flood Control and Water Conservation District
Santa Clara Valley District

Solano County Water Agency ,

Tulare Lake Basin Water Storage District

Ventura County Flood Control District

Central Coast Water Authority

Kern Water Bank Authority

KSpanos:macosta
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ROSSMANN AND MOORE, LLP

Attorneys at Law

380 HAYES STREET, SUITE ONE
SAN FRANCISCO, CALIFORNIA 94102 USA
TEL (01)(415) 861-1401 FAX (01)(415) 861-1822
www.landwater.com

ROGER B. MOORE ANTONIO ROSSMANN JENNIFER L. SEIDENBERG
ADMITTED IN CALIFORNIA ADMITTED IN CALIFORNIA ADMITTED IN CALIFORNIA
rbm@landwater.com NEW YORK AND js@landwater.com
Tur DIsTRICT OF COLUMBIA

ar@landwater.com

August 13, 2009

Lester Snow, Director
Department of Water Resources
1416 Ninth Street, 11th Floor
Sacramento, CA 95814

Re:  “Monterey Plus” Administrative Draft Final Environmental Impact Report: List of
Issues Referred for Director’s Decision '

Dear Director Snow:

The plaintiffs’ representatives on the EIR committee have reviewed the Administrative Draft
Final EIR (AFEIR) for the “Monterey Plus” project (SCH # 2003011118), for purposes of reference to
the Director as specified in the Settlement Agreement. As requested in'Department of Water
Resources (DWR) counsel Katy Spanos’ email note to us dated July 24, 2009, the plaintiff
organizations (Planning and Conservation League, Citizens Planning Association of Santa Barbara
County, and Plumas County Flood Control and Water Conservation District) in this letter refer the
following mediation issues for the Director’s personal review and correction, as anticipated by section
IILH of the Settlement Agreement. These issues are described in greater detail in comments on the

Draft EIR (DEIR).

We are disappointed that notwithstanding the years of DWR preparation of the EIR, and our
significant comments both formally and informally through the “four by four” committee, the AFEIR
now prepared for your personal review still perpetuates the fundamental flaws identified here.
Realistically, we recognize the low probability that DWR will now change course and that the Director
and his staff will fulfill their legal duties to exercise DWR’s, and not the State Water Contractors’
(contractors®), judgment about the most responsible way to conduct the State Water Project in the 21st
century. Nonetheless, we would be remiss if we did not address our understanding of these duties.

The plaintiffs have been allocated less than three weeks to review and comment on the AFEIR,
a document DWR has worked on for years and had an opportunity to review before its release. All
issues identified here are familiar to DWR through extensive comment and discussion in the EIR
committee, and in public comments on the Draft EIR. To ensure fairness and avoid delay, we ask and
expect that the Director will no later than September 15 advise the Mediator and the affected parties




whether and to what extent the EIR will be changed before publication in final form. If no changes are
identified by that date, we will be entitled to assume that our references have been denied and that we
are free to present these issues pursuant to section IILH.2 of the Settlement Agreement to the Mediator

for his review.

Prompt resolution of these issues is also compelled by the current water policy debate in
California. The current State Administration has pressured the Legislature and public to reach an early
accord on California water policy, while at the same time delaying for more than six years since the
Settlement Agreement, its required decision on whether and to what extent the 1960 State Water
Contracts should be modified. We believe that neither the Legislature nor the public can fairly
evaluate or implement changes in state water policy without resolution of the State Water Contracts’
future. If this Administration is truly committed to prompt development of new state water policy, it
must no longer delay resolution the issues identified in this letter.

Public Participation

The AFEIR recognizes that the proposed Monterey Amendments constitute the “most
substantial” changes in the history of the State Water Project (SWP). (AFEIR, 5-4.) Yetthe AFEIR
asserts that “CEQA does not require public participation in the decision-making process,” and that
DWR has no such requirement. (AFEIR, 4-8.) That statement, framing the EIR’s disrespect of the
plaintiffs’ alternatives that could actually lead to meeting public as well as contractors’ institutional
interests, is phenomenally misguided. In Planning and Conservation League v. Department of Water
Resources (2000) 83 Cal.App.4th 892 (“PCL v. DWR”), the court noted “the contractors and the
members of the public who were not invited to the table” in the negotiations that led to the Monterey -
Agreement, and affirmed that CEQA “protects not only the environment, but informed self-
government.” (Id. at pp. 905, 916.) In the Settlement Agreement (attachment D), DWR agreed “that
public review of significant changes to these contracts is beneficial and in the public interest.”

Project Objectives and Lead Agency Role

CEQA requires the “fullest possible protection” of the environment within the statute’s
reasonable scope. (CEQA Guidelines, § 15003.) In contrast, the AFEIR primarily measures the project
based upon the ambitions of the contractors and DWR officials, while marginalizing public input to
project formation or alternatives. For example, DWR is aware that “problems plaguing the Delta”
helped precipitate the Monterey Amendments (PCL v. DWR, 83 Cal.App.4th at p. 908) and admits that
Delta problems have grown severely since the 1990s. Yet the AFEIR summarily rejects the plaintiffs’
attempts to more thoroughly integrate Delta protection into the assessment of impacts, mitigation, and
alternatives, positing that this is a “broader” issue extraneous to the key project objectives. (AFEIR, 5-.
5, 5-6.) Conversely, the AFEIR states that the “fundamental purpose” of the project is to “resolve
conflicts and disputes between and among” the SWP contractors and DWR (AFEIR, 4-4), ignoring the
clear teaching of PCL v. DWR that “the threat of litigation cannot be allowed to derail environmental
review.” (83 Cal.App.4th at p. 913.)

The AFEIR’s deference to the contractors, and marginalization of public criticism, also
undermines DWR’s court-mandated exercise of its lead agency duties. DWR limited project objectives
to “issues and conflicts between and among the Department and the contractors,” and claimed that
“the Department cannot make a unilateral decision because contract changes are involved.” (AFEIR,
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5-5 (emphasis added).) DWR alone has the duty to manage and administer the SWP on behalf of the
people of California, a task that cannot be left to local contractors. (Wat. Code, § 12930, ef seq.) It is
“incongruous to assert that any of the regional contractors simply by virtue of a private settlement
agreement can assume DWR’s principal responsibility for managing the SWP.” (PCL v. DWR, 83
Cal.App.4th at p. 185,) Had the AFEIR recognized that the choice is not between Monterey or
Monterey Plus and a different project, but instead a choice between the pre-Monterey 1960 contracts
and a different project, then both DWR and the contractors might have the more open-minded
approach to project alternatives that CEQA requires.

Uses of the EIR

~ Section III.C of the Settlement Agreement defines DWR’s Monterey Plus project as both the
Monterey Amendments and the “additional actions” defined in the agreement (respectively,
“Monterey” and “plus™). Yet despite repeated requests, DWR has failed to commit to rendering a new
decision on the “Monterey Amendments” component of the project once it certifies the new EIR. The
AFEIR (pp. 4-5, 4-6) evades answering whether DWR’s project decision requires new contracts, It
falsely defines the task of lead and responsible agencies as “to decide whether to continue operating
under the proposed project and whether to decide whether to implement one of the alternatives to the
proposed project.” (AFEIR, 4-6 (emphasis added).) It also treats Kern Water Bank transfer and
operation as faits accompli beyond DWR’s discretion. (AFEIR, 4-11.}

Defining the project decision in terms of “continued operation” is blatantly inappropriate.
There has been no lawful decision to implement the Monterey Amendments. The' Monterey
Amendments (including the Kern Fan Element (KFE) transfer) are in effect only under the Superior
Court’s interim order under Public Resources Code section 21168.9. (See also Settlement Agreement,
§8 11, VIL.) When that order expires, the contracts will revert to their pre-Monterey status uniess DWR
makes a new approval decision and files a return to the writ. Holding otherwise would compromise
CEQA’s “interactive process of assessment and responsive modification that must be genuine.”

(County of Inyo v. City of Los Angeles (V) (1984) 160 Cal. App. 3d 1178, 1185.)
Assessment.of Shortage and Surplus Provisions

Repeating the key etrors identified in numerous public comments on the DEIR, the AFEIR’s
assessment of the “no project” alternative once again fails to “fulfill its mandate” to “present a
complete analysis of the environmental consequences” of enforcing the pre-Monterey permanent
shortage provision, article 18(b). (PCL v. DWR, 83 Cal.App.4th atp. 915.) The AFEIR also failed to
come to terms with the “related water delivery effects” of other Monterey changes, such as those in
articles 18(a) and 21.

The “no project” assessment performs a classic “bait and switch.” Having recognized that
implementation of article 18(b) would reduce table A amounts to less than half their original levels
(1.9 million acre-feet), the AFEIR assumes that any resulting decreases in table A allocations would
simply “commensurately increase” allocations of article 21 surplus water, (AFEIR, 9-3.) That rote
assumption, which would virtually read article 18(b) out of the contracts, resurrects the discredited
position in the decertified 1995 EIR. (PCLv. DWR, 83 Cal.App.4thatp. 919.) As discussed in the EIR
comments, this approach ignores research showing other options were available. (Comment letter 30,
ex. B.) Italso slights the large increases in article 21 deliveries under the interim implementation of the
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Monterey Amendments. In short, DWR rejects invoking article 18(b) as a “reasonable” way to protect
the Delta and end local reliance on paper water only after redefining it to be meaningless.

The AFEIR misinterprets article 21(g)(1), proposed for removal in the Monterey Amendments,
which protects against the building of permanent economies based upon surplus water. The provision,
while covering “scheduled” agricultural surplus water, is not limited to that variety; it applies also to
interruptible water. (AFEIR, p. 9-7.) The AFEIR improperly declines to fully analyze consequences of
permanently changing article 21(g)(1) on the theory that impacts are “local.” (AFEIR, 6.1-10.)
However, local decision-makers would lack any opportunity to restore that provision afterit is deleted.

- The AFEIR also presents a caricatured analysis of article 18(b) enforcement without increases
in article 21 deliveries. That analysis does not simply retain the pre-Monterey terms; it eliminates the
use of article 21 water. (AFEIR, 9-18.) This analysis does not address conservation and demand
management strategies that could mitigate the need for article 21 deliveries. The AFEIR also fails to
adequately respond to requests to disclose the water rights underlying export of water from the Delta
under article 21. (AFEIR, 14-14.) In addition, although the AFEIR concedes that article 21 water,
coupled with storage, may facilitate additional local development (AFEIR, 9-3), it refuses to study that
development’s relationship to water supply reliability based on the etroneous premise that this solely
involves a local decision. (AFEIR, 9-2.)

Project Baseline

The AFEIR’s baseline is defective in both timing and content. The AFEIR recognizes that
SWP contracts will not expire until 2035 (AFEIR, 6.1-2), but it arbitrarily ends the period analyzed at
2020, which, given the lengthy delays in this review, is now only eleven years away. The AFEIR also
analyzes individual project impacts over inconsistent periods.

The AFEIR lacks a credible explanation for its adjustment of the baseline to reflect anticipated
events, such as anticipated population growth, urban development, increased water demand, and water
transfers. That approach wrongfully conflates baseline and “no project” alternatives. (See CEQA
Guidelines, §§15125(a); 15126.6.) The AFEIR’s defense of DWR’s approach—an analogy to
“ongoing operations” cases—relies upon inaccurate definition, criticized above, of the project as a
“continued operation.”

Kern Water Bank

Faulty assessment of the Kern Water Bank’s (KWB’s) operation is one of the foundational
errots in the AFEIR. The Settlement Agreement requires DWR to provide an “independent study,” and
“exercise of its judgment regarding the impacts related to the transfer, development and operation of
the Kern Water Bank” in light of existing environmental permits. (Section IILF (emphasis added).)
However, the AFEIR suggests that DWR lacks discretionary authority over the bank’s transfer and
operation, positing that “once the transfer of the KFE property occurred, the KWBA (Kern Water Bank
Authority) assumed the responsibilities of the property and the development of the KWB lands.”
(AFEIR, 16-4 (opposing “Department re-evaluation”); 4-11.) Post-transfer, DWR suggests that bank
operation became a “locally-owned KWB lands project” that DWR disclaims any duty to study.
(AFEIR, 4-11 (emphasis added).) DWR refuses to study the KWB’s “specific operating parameters” or
provide a “detailed assessment” of its storage or allocation. (/d.)
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Those assumptions are false. The Kern Water Bank’s transfer out of state control relies on the
never-lawfully-approved Monterey Amendments, which are proceeding now only under the
Sacramento Supetior Court’s interim implementation order. The Settlement Agreement’s restrictions
on this water bank also remain interim rather than final while DWR’s project decision is still pending.
(Id, §V.F)

PCL’s comments on the Kern Water Bank (comment letter 30, comments 37-45) reveal other
problems. DWR accepts contractors’ speculation that they “could have” stored water under other
programs (AFEIR, 16-34.) Yetas found by the Los Angeles Times’ Mark Arax and the Public Citizen
report Water Heist (comment letter 30, ex. G), KWBA is effectively controlled by a private entity,
Paramount Farming/Roll International. The AFEIR avoids issues raised in these reports as “principally
institutional, financial, economic, and social issues.” (AFEIR, 16-34.) But the reports tied the bank’s
loss of statewide accountability to environmental impacts. Impacts include depletion of the
Environmental Water Account (EWA), promotion of urban sprawl, constrained public uses during
shortage, hardening of demand for Paramount’s specialty crops, and intensifying demand for south~of
Delta exports. That the bank’s governance-and operation have tangible environmental consequences
should come as no surprise. Rather than uncritically accepting the Kern agencies’ assumptions, the
AFEIR should have thoroughly analyzed whether private control of the Kern Water Bank helped
facilitate two types of “commodity bubbles”: suburban subdivision-building, and planting of
“permanent crops in desert regions with interruptible junior water rights.” (J. Michael, Water Won't
Wash Away Valley’s Recession, Sacramento Bee, May 1, 2009 (online) (describing Delta crisis and the
Central Valley’s “nut glut”); http://www.sacbee.com/opinion/story/1 825084.html.) '

Recent investigative repotts by the Oakland Tribune’s and Contra Costa Times’ Mike Taugher,
attached as exhibit A, confirm that bank operation by the privately-controlled KWBA produces serious
environmental as well as economic consequences, including manipulation of the EWA, over-reliance
on article 21, and hardened demand for Delta pumping. In Taugher’s words, “the environment lost
while Kern Gounty water agencies collected more than $138 million in sales” to the EWA, “the vast
majority of which was paid for with the proceeds from taxpayer-backed environment and water

bonds.”

By contrast, the AFEIR mistakenly asserts that the bank has the “same basic purpose” under
statewide and KCWA ownership, (AFEIR, 5-4.) That premise is belied by comparison of DWR and
KCWA’s 1987 Memorandum of Understanding (MOU) and the 1995 KWBA joint powers agreement.
These agreements demonstrate a shift in the principal benefits of bank operation from the SWP to local
members of KWBA. In its cursory discussion of Water Code section 11464’s non-alienation duty, the
AFEIR ignores the millions of dollars the state spent on developing the bank prior to transfer. (AFEIR,
16-6.) So evasive is the AFEJIR about the bank’s governance that it describes Westside Mutual Water
Company—the paper company that Paramount Farming/ Roll International owner Stewart Resnick
established to buy and sell water—as an entity that “may be composed of members that are private
corporations, including Paramount Farming.” (AFEIR, 17-41) The website of the law firm
representing Paramount Farming is more direct, describing that company as “a key participant in the
Kern Water Bank transaction.” (http://www.nossaman.com/showrepwork.aspx ?show=26535.)

Lastly, the AFEIR states that the Sacramento Superior Court judgment in PCL v. DWR was
entered on August 15, 1996, and “as a result of the trial court’s ruling, the Department proceeded to
5 .




implement the Monterey Amendment, including transferring the KFE propeity to KCWA.” (AFEIR,
16-5 (emphasis added).) That statement is blatantly false: escrow closed on the transfer on August 9, -
1996, six days before the Sacramento Superior Court’s judgment. That rush to implementation was
only possible because KCWA and other contractors, not wishing to await what turned out to be a
meritorious appeal, arranged secretly with DWR in summer 2006 to waive article 29(a) of the
Monterey Amendments, which had until then imposed an automatic stay following a timely legal
challenge to those amendments. DWR did not even inform the superior court of this waiver. (The
present Director is asked, again, to appreciate the grave distrust earned by his predecessor, David
Kennedy, and the contractors for this conduct unbecoming public officials -- a distrust that rightfully
will continue unless recognized and coirected by the present Administration.)

Assumptions Limiting Project Impacts and Mitigation

~ The AFEIR’s assumptions improperly truncate assessment of direct, indirect and cumulative
impacts. The AFEIR states that changes in allocation do not produce any new impacts (AFEIR, p. 4-3),
but does not reconcile that statement with the assumption that the project would increase water to both
urban and rural users. The AFEIR repeatedly disclaims impacts based on the premise that “the
Monterey Amendment does not increase Delta exports beyond permitted limits.” (AFEIR 4-4; see also
7.2-17 (disclaiming Delta fisheries impacts).) However, ESA decisions on Delta fisheries, and
subsequent new biological opinions, vitiate this assumption, casting doubt on whether DWR complies
with permitted limits, and whether existing limits can adequately mitigate impacts. The over-pumping
that contributed to the pelagic organism decline and decimated listed species in the Delta occurred
during interim enforcement of the Monterey Amendments, in the many years that have passed since an
adequate environmental review should have been prepared. CEQArinvolves not simply promises to
follow the law, but a duty to “inform the public and responsible officials of the environmental
consequences of their decisions before they are made,” (PCL v. DWR, 83 Cal.App.4th at p. 192.)

Since present “permitted limits” are far from sufficiently formed to protect the Delta
ecosystem, the AFEIR also relies on “forthcoming” biological opinions and regulations. (AFEIR, 7.2-

'16.) However, the AFEIR does not come close to specifying performance standards to address Delta

effects. Reliance on these future standards therefore amounts to impermissibly deferred mitigation.
(CEQA Guidelines, § 15126.4(a)(1)(B).) The AFEIR also concedes that new or future regulatory
constraints are likely to significantly reduce the potential for Delta exports compared to earlier petiods
(AFEIR 7.2-6), but it argues that this means the EIR has overstated project impacts. That is not the
case for certain types of project impacts, such as induced reliance on paper water for development and
hardening of demand for scarce Delta exports.

Growth-Inducing Impacts

The AFEIR recognizes that the project could support a new population in affected water
agencies’ service areas of up to 495,451 people, based on both table A transfers and article 21
deliveries. (AFEIR, 8-41.) Considering the magnitude of growth involved, the AFEIRs treatment of
the issue is surprisingly vague and evasive. Growth analysis is predicated on a comparison betweer
high and low years since the Monterey Amendments commenced interim operation (AFEIR, 2-36, 8-
38). This is not precise or meaningful. The EIR recognizes that in California water history, the
extremes (literally order of magnitude) are 1976 and 1982 (AFEIR, 2-16), and those natural extremes
must be used (with adjustments for contemporary populations) to measure the potential of the project
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to assuage severe water shortages and therefore foster more growth. It is artificial to confine the
exiremes analysis to the years since 1993.

Moreover, the AFEIR impermissibly defers growth assessment to local decision-makers
(AFEIR, 8-8 to 8-11.) DWR’sreliance on cases where the project made “no commitment” to specific
development (AFEIR, 8-9) is misplaced. Here, DWR’s project decision must address whether to
finally approve changes to articles 18, 21 and 53 of the SWP contracts, each of which could induce
growth. Article 53, which provides additional opportunities for agriculture-to-urban transfers, must be
understood in light of article’s 18(a)’s removal of the urban preference during temporary shortages.
Even though DWR could have theoretically approved transfers under article 41 before the Monterey
Amendments, only one such transfer was ever approved (Devil’s Den), because it was impractical to
base permanent development on agricultural water subject to article 18(a) cutbacks.

Lastly, the AFEIR fails even to assess the impacts of known Monterey Amendments-based
transfers in sprawl-intensive areas north of Los Angeles (some relying upon the contested Kern-
Castaic transfer), even though EIRs, Urban Water Management Plans, and other relevant documents
were readily available. (AFEIR, 8-26.) DWR’s claim to be outside the realm of local growth-related
planning is also specious. When making decisions on projects and plans, and reviewing water supply
assessments, local agencies can be expected to look to DWR’s statewide guidance on SWP water
supply reliability.

Paper Water

As the Supreme Court has recognized, “speculative sources and unrealistic allocations (paper
water) are insufficient bases for decision-making under CEQA.” (Vineyard Area Citizens for
Responsible Growth v. City of Rancho Cordova (2007) 40 Cal. 412, 432.) Flaws in the assessment of
articles 18 and 21, noted above, apply equally to the AFEIR’s failure to disclose and analyze project-
related paper water impacts. The AFEIR belatedly recognizes the “common sense connection between
water supply reliability and growth” (AFEIR 9-2) and concedes that new table A and article 21 water,
combined with storage, may facilitate “additional local development” (AFEIR, 9-3).

From there, the AFEIR defies common sense. First, while DWR denies the relevance of its
mandatory article 18 duties (AFEIR, 9-2), the AFEIR refuses requests to incorporate in the EIR its
alleged replacement, the biennial reliability reports DWR prepares pursuant to the Settlement
Agreement. (Settlement Agreement, attachment A-3, §6.) The preparation of those reports is a subset
of the project under review, not simply a “separate process.” (AFEIR 9-23.) The public must have an
opportunity to test in this project decision whether the reliability reports’ water delivery probability
curves—which still vastly exceed historic deliveries—create a new “cyber water” problem of inflated
delivery expectations, DWR cannot avoid its recognition elsewhere that SWP deliveries are likely to
be “substantially reduced” (AFEIR, 6.1-11), and that water exports must be subordinated to
environmental considerations, such as adaptatlon to climate change and comphance with endangered
species laws. (AFEIR, 11-11.)

Second, the AFEIR impermissibly defers to local assessment whether the Monterey
Amendments’ changes in articles 18(a), 18(b), 21, and 53 have facilitated new development and made
demand for Delta exports more rigid, in effect creating a new “paper water” problem. Finally, the
AFEIR disingenuously implies, without evidence, that factors such as SB 610 and SB 221 have now
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removed the threat of paper water. But independent analysts continue to find that “many utilities are
banking on ‘paper water’ already used by someone else within the state water system.” (E. HANAK,
WATER FOR GROWTH: CALIFORNIA’S NEW FRONTIER (Public Policy Institute, 2005) p. vi.) The “gap
between allocated ‘paper water’ and available ‘real water’ can be dramatic.” (ORANGE COUNTY

GRAND JURY, PAPER WATER (2008-2009), p. 1.)

CALSIM II

For reasons exhaustively presented in the EIR comments of Steve Dunn and Arve Sjovold
(comment letter 22), incorporated here by reference, DWR continues to ignore critical flaws in the
CALSIM 11 model, and major limitations on its application to this project. In the AFEIR, DWR not
only ignored these concerns again, but refused to conduct any new modeling runs in response.
Ironically, the AFEIR finally acknowledges that CALSIM I, as an optimization model, “effectively .
excludes the possibility of operating the SWP in a manner that would decrease exports.” (AFEIR, 6.3-

34.)

The AFEIR relies upon a partial reference to the decision granting a Temporary Restraining
Order (TRO) in the Intertie case (PCL v. USBR (2006) N. D. Cal. no. C 05-3527), reciting the truism
that modeling perfection is not required. (AFEIR, 4-9.) But the AFEIR does not note the key holding
in that ruling: non-disclosure of “relevant shortcomings” in data or models violates NEPA. As
documented in the Dunn and Sjovold letter, the EIR here has failed to disclose relevant shortcomings

in CALSIM II and its application to the project.

Climate Change

The AFEIR concedes the profound effect climate change is having on State Water Project
operations, noting that table A deliveries could “decrease by 10 to 25 percent” under both the baseline
scenario and the project. (AFEIR, 12-8.) However, the AFEIR’s assessment of project-related climate
impacts is limited to statewide greenhouse gas emissions, ignoring project-related effects on the
location of development on the erroneous premise that this is solely a local matter. (AFEIR 12-4.) The
AFEIR also refused requests to incorporate climate change analysis throughout the EIR.

DWR declined to study the climate effects of (1) the Monterey Amendments’ contribution to
greenhouse gas-intensive sprawl development from new transfers and changed operating rules; (2) the
effect on greenhouse gas emissions of eliminating article 18(a)’s urban preference; (3) whether
retaining pre-Monterey shortage and sutplus provisions would reduce SWP-related greenhouse gas
emissions; and (4) investment in the Plumas Watershed Forum and Feather River Water Management
Strategy to mitigate climate change impacts. DWR also failed to analyze how mitigation and
alternatives could be framed in a climate-protective mariner.

Environmental Consequences of Financial Restructuring

Financial restructuring under the Monterey Amendments would provide anenormous revenue
stream to the State Water Project contractors. In 1995, the Environmental Defense Fund estimated the
total distributed contractor savings as $1.5 billion over the life of the project, or nearly $37 million per
year. (Comment letter 30, ex. 1.) However, the AFEIR concedes that DWR did not even analyze
article 51 for environmental impacts, based upon the theory that doing so would be “speculative.”
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(AFEIR, 17-51.) That conclusion is untenable. The AFEIR should have compared the project’s
environmental consequences with enforcement of article 18(b), which might have eliminated reliance
on paper water without imposing the high public costs of article 51. The AFEIR claims article 18(b)
would not have provided more water from the environment (AFEIR, 17-52), but that conclusion rests
on the false premise that “commensurate” increases in article 21 would have offset any water savings
in article 18. The AFEIR should also have evaluated the environmental consequences of article 51°s

effect on water rates.
Project Alternatives

The AFEIR relies heavily on In re Bay-Delta Programmatic Environmental Impact Report
Coordinated Proceedings (2008) 42 Cal. 4th 1143, to vitiate DWR’s duty to examine alternatives that
meet most objectives, or that conflict with no project objectives. (AFEIR, pp. 5-9 to 5-10, 11-2; see
also p. 2-31.) In Bay-Delta, the decision on the CALFED Programmatic EIR, the Court noted that
with the CALFED program at a “relatively early stage of design,” it satisfied CEQA’s rule of reason to
exclude a reduced exports alternative, as well as other alternatives that did not meet both ecosystem
restoration goals and project water export demands. (/d. at p. 1168.) The Court explained that this
conclusion was justified by the EIRs role as a program document and first-tier EIR.

This conclusion from Bay-Delta does not apply to the Monterey EIR. First, unlike the
CALFED policy decision addressed there, the Monterey program is far more specific and concrete.
Indeed, the AFEIR here informs the final project-specific choices on such key project provisions as the
Kern Fan Element transfer, certain water storage and management practices (flexible storage, turnback
pool), and revised allocation methodology among the contractors; the project here proposes specific
contract amendments. (AFEIR, 4-9.) Second, the only project alternative the AFEIR fully studied
(alternative 5) was inadequate to address key issues raised by the plaintiffs, such as the operation of the
Kern Water Bank or the changes in shortage and surplus rules; it merely consisted of the Monterey
Amendments without the article 54 and 56 changes in water supply management practices.

Third, the AFEIR wrongly refuses to analyze at least two of the proposed alternatives on the
erroneous premise that they would not meet most project objectives. PCL’s EIR comments
exhaustively demonstrated that the “Improved Reliability Through Environmental Enbancement”
Alternative (IREE) would feasibly accomplish most of the project objectives, while also reducing
injury to the Delta. Inaddition, the “Kern Fan Transfer with Trust Conditions” alternative would also
meet project purposes devoting KFE to more than local use. The AFEIR’s edits show that initially
DWR understood that the Kern Fan Element was meant to address out-of-service-area storage, rather
than purely local uses by Kern intetests. (AFEIR, p. 2-34) Moreover, the AFEIR recognizes that the
Kern Water Bank’s primary use for transfers has been to profit from EWA sales (/d., pp. 7.2-42, 43;
16-8, 17-42), whose sole local interest is private profit at the expense of the environment.

Lastly, measuring alternative feasibility solely by that which was secretly negotiated by the
contractors deprives the public of the opportunity to propose and secure comparison of its alternatives.
The AFEIR’s alternatives assessment is therefore undermined by DWR’s premise that it cannot make a
“unilateral” decision, even for environmental review purposes, without the contractors’ endorsement.
(AFEIR, 5-5.) If that were the case, no alternative would ever be considered that was not sponsored by
the contracting parties. This is not what the Supreme Court could have intended in Bay-Delia, but it
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accurately reflects the dismissive approach of DWR and the contractors toward public participation. A
more balanced approach is needed to restore the “meticulous” CEQA process that PCL v. DWR

promised almost nine yeats ago., .
Respectfullyj
V%

. Rogér " Moore
J Counsel for the Plaintiffs

ce: Honorable Daniel Weinstein, Mediator
Monterey Plus “Four by Four” Committee
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Gaming the water system

By Mike Taugher
Staff Writer
Contra Costa Times

Posted:05/25/2009 08:31:15 AM PDT

Just before Interstate 5 climbs the Grapevine out of the San Joaquin Valley is a massive underground reservoir that its owners say
is the largest water banking project of its kind in the world.

Here among the tumbleweeds, sand and scrub, 15 miles west of Bakersfield, the gush of crystal-clear water appears as curiously
out of place as the great blue herons cruising along the bank's six-mile canal.

The Kern Water Bank, which was owned by the state Department of Water Resources from 1988 to 1995, is now in the hands of
Kern County interests and is 48 percent owned by Westside Mutual Water Company, a private water company controlled by
Beverly Hills billionaire Stewart Resnick.

[t is 32 square tiles of desert where one natural river and two artificial ones pass; the Kern River, which originates in the southern
Sierra Nevada; the California Aqueduct, which carries Delta water more than 400 miles to a reservoir in Riverside County; and the
Friant-Kern Canal, which takes water to valley farmers from behind a dam on the San Joaquin River.

“We have lols of water conveyance facilities that bring water past the Kern Water Bank," said Jonathan Parker, general manager
of the Kemn Water Bank Authority. “That makes this focation prefty unique.”

In wet years, the water bankers deposit water from the rivers into ponds where it percolates into the Kern River's alluvial fan.

In dry years, they make withdrawals, which is why on a tour of the bank earlier this year water was gushing out of the ground from
pipes and bubbling up into the canal from underground structures.

Kern County water users, thanks in part to local ownership of the Kern Water Bank, became the biggest source of water for
CalFed's "environmental water account” that cost taxpayers nearly $200 million.

The account was in effect during a patiod when record amounts ‘'of water were puraped out of the Delta and fish populations
staggered to record lows, One species, Delta smeit, could be near extinction in large part because of Delta water pumping.

Roughly one-fifth of all the money spent to buy water for the program went to companies owned or controlled by Resnick, one of
the state's. largest farmers.

More than half of Kern Colinty's water sales to the environmental water account — and all of Westside Mutual's sales — came
from the Kern Water Bank. ’ v

And thanks to the magic of paper waler trades, less than half of the water sold from here was aclually pumped out of the ground.

Representatives of Resnick's farm and water companies did not respond to repeated requests for interviews over a two-month
period. .

The state Department of Water Resources also declined to comment.
Deal's 'linchpin’

The deals worked by letting sellers trade the underground water they were selling at market prices for water the state was
delivering to them at much lower prices. :

Instead of going to Kern County, then, Delta water went to 8an Luis Reservoir east of Gilroy.

The state got the Dsita water at the reservoir, while in Kern County the water was elther pumped out of the ground for farmers’ use
or, more often, simply reclassified as if it were delivered from the Delta. The sellers then pocketed the price difference.
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The exchanges made some sense because, by taking delivery of the water upstream, the state could deliver it almost anywhere it
would want to without unnecessary pumping.

But it also meant that at a thne when the state Departmant of Water Resources was pumping record amounts of water out of the
Delta — in some cases exceeding conditions regulators had approved as safe for Delta fish — It was delivering some of that water
to itself for & program that was supposed to protect the same fish populations that were damaged by the high pumping levels,

And It paid Kern County interests with taxpayer money for the ability to do so.

The general manager of the Kern County Water Agency, James Back, sald the program was a way for the state to ensure those
buying water in Kern County got the water to which they were entitled,

"The anvironmental water account was a good example where water was provided to the state at a reasonable price ... to assist
the state to meet its contractual obligations to its contractors,” Beek sald.

For many sellers to the environmental water account, including Resnick's companies, the key was ownership of the Kermn Water
Bank.

The deal that transferred the Kern Water Bank from state ownership to Kerh County interests has Its roots in the.last blg California
drought, from 1987 to 1992. As have been the past three dry years, the last drought featured water cutbacks and severe
environmental strains in the Delta, where fish were heing added to the fists of threatened and endangered species.

in Kern County, the last drought was particularly acute because contract rules at the tima required Kern County's farmers io take
deeper cuts to thelr Delta water supply than Southern California cities. :

To avoid a court fight, water officials representing the state, Kern County and Southern California reached a deal with rarmifications
that linger today. Among other things, the deal transferred the Kern Water Bank from the state to local interests.

The "Monterey Agreementl"‘ named for the city where the negotiations took place, along with the CalFed plan that followed, laid
much of the groundwork for how the state’s water supplies woulq be managed and how the Delta environment would be protacted.

The results were mostly good for big water users, and almost entlrely bad for taxpayers and the environment.

"The environmental water account was in some respects the linchpin to close the deal for the CalFed plan," sald Spreck
Rosekrans, a co-author of a 2005 Environmental Defense Fund study that showed how the account lacked the resources it was

expacted to get while it also was required to do more than planned,

“It Invoived buying soma of the water that had been overpromised. it allowed folks to game the system and gain profits that were
unwarranted,” Rosekrans said. .

State denied

At the time of the last drought, Resnick was expanding his farm holdings near Bakersfield. Kern County property tax records show
his companles appear to own more than 115,000 acres — nearly four times the size of San Francisco and more than all the parks

in the East Bay Regional Park District combined,

The water supply for those farms and orchards, which his companles boast include the largest pistachio and almond growing and
processing operations in the world, was secured in part by the Kern Water Bank.

With a capacity of at least 1 milllon acre-feet, it is like having a reservoir the size of Folsom Lake, near Sacramento, or 10
reservoirs the size of Los Vaqueros, near Brentwood. :

There are other advantages too. Little water is lost to evaporation. Terrestrial habitat is not flooded.
The water is easy to get out of the ground: It only costs $35 to $40 to pump an acra-foot — nearly 326,000 gallons, Parker said.

Though the state Invested a total of $74 million in buying and developing the Kern Water Bank, it coufd never get the g.roundwaier
storage operations up and running, partly because of @ state {aw that requires the Department of Water Resources to receive local

approval for groundwater projects.

Karn County never granted that approval,
As a result of the negotiations In Monterey, the bank was transferred from the state to the Kern County Water Agency in exchange
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for Kern County Interests giving up a small portion of their claim to water, The agency immedialely turned the bank over to a joint
powers authorlity made up of a handful of water districts and Westside Mutual Water Company, which has a 48 percent stake.

Another 10 parcent is owned by Dudley Ridge Water District, where Resnick's farming company, which owns more than 40
percent of the district's irigated acreage, is the largest landowner. :

Dudley Ridge's board presiderit, Joseph Maclivalne, Is also president of Resnlck's farm company, Paramount Farms.
The agresment made in Monterey also forced Southern California cities to share equally with Kern County farmers in the pain of
drought.

And It created & new program that allowed agencies in Kern County, Southern California and elsewhers to buy so~called surplus
water for cheap — discount water that flowed so freely that, until the Delta ecosystem hit the skids, it amounted to more than the
cut they took In their water contracts to obtaih the water bank.

The U.S. Fish and Wildlife Service, in a December analysis, said defivery of "Aiticle 21" water was also much more than what they
approved when they issued a permit in 2004 meant to protect Delta smelt from the effects of Delta water pumping.
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Paper shuffle allows for vast
supply of easy money

By Mike Taugher
Stafl Wiiter

N
Posied: 0572372000 09:36:41 PM PDY
11 must have seemed like easy money.

“Ihe state was delivering more water than ever to its
customers, and in Kern County some of those
customers sald some of it hack, through a simple
trude, a1 @ higher price,

Tens of millions of dollars in sales o the
"anvivommental watey aceount” were little move than
paper shuffles. 1t was all perfecily legal.

But the environment tost while Kern County water -
agencies colfected $138 million in sules to the
program, the vast majority of which was paid for
with the proceeds Irom taxpayoer backed
environment and water bonds,

Public water agencies in Kern County ased money
from salcs to an envirommentsl water aceount to
fund an employee retirement plun, buy Innd and pay
for miscellancous repairs, documents and interviews
show.

One document shows that the Kern County Water
Ageney uscd revenue from the sales (o help finance
a lawsnit against the Department of Water Resources
— the same agency that wrote te taxpayer-backed
cheek to the ageney — to lower jts water bills,

‘Ilic head of the Kern County Water Ageney, James
Reck, denied the lawsuit was funded with the sales
revenue, but he could not explain why the general
manager of one of his ugency's member districls

recounted that versian of events to his board of
direclors,

Beck suid revenues from the sules were used lo
cover the cost distiicts paid 1o buy, store and
deliver the water. e also said funds were set asido
to cover the cost of fulure purchases to replace
water that was sold ’

Bul dacuments and interviews show the sales were
seen by the water agency's "member wits,” at least
in some cascs, as & source of revenue that could be
used for a wide variely of purposes:

In 2003, the Buena Vista Water Storage District,
based in Buttonwillow, put $500,000 in rovenucs
from the environmenlal water account sales into its
emplayee retirement plan, documents show,

Water diglricls put environmental water account
revenues inlo their coffers to offset miscellaneous
repairs and othor cosls in order (o keep customers'
water bills down, said Dennis Atkinson, general
mannger of the Tejon Castaic Water District. "Wo take
that money and apply it against our bills,” Atkinson
said,

One district pariicipated only marginaily — selling
smalf amounts of waler nt o relatively. Jow price o
the account’s precursor one year and participating
as a partnor to help other water districts complete
their sales in another. The Roscdale-Rio Bravo Water
Slorage Distriet, based in Bakersficld, still was able
10 buy Jand {o expand its groundwater slorage
capacity and build facilities with the proceeds, said
general manager Fric Averett. Increasing the
groundwater bunking capacily is arguably
consistent with munaging water for the account,
although the district did not scll any water to the
account after 2001,

MediaNews identified $8,6 million sworlh of checks,
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refunds and credits, presumably to offset water
purchases and pumping costs, including more than
$3 million to Paramaunt Farms, that were paid to
landowners i public water districts that sold fo the
water nccount, Blackwetl Land LLC also received
more than $3 miltion in refnnds from the sales,
while the cemninder went to fewer than 10 other
private landowners,

In 2003, Westside Mutual Water Company and the
Wheeler Ridge-Maricopa Watsr Storage Distriet
negotiated a $600,000 payment io the water
compnny, controtled by Beverty Hills billionaire
Siswart Resnick, after a changs in circumstances
shifted & portion of the sales from Wesiside Mutual
(o the water disteict, Ala meeling of seflers to the
account, there was “a plea from Wesiside MWC that
some compromise be worked out o adjust for the
wind{sll" so the Wheelor Ridge-Muricopn district,
whicli gained a greater share of the sales at
Wostsice's expense, according to a memorandum
from the water distriet's general manager, William
Taube.

Whealer Ridge, which serves water to about 90,000
neres of farmiand south of Bakerstield, shifted
$600,000 in sules o Westside Mutual, which still
lefi the district with $§.4 miltion in “net revenue.”

The most unusual nse of environmental water
secount money may have been its apparent use (©
sue the state Department of Water Resottrees — the
ageney that wrote the chieck for the purchases — to
fower Kera County's water bitls,

Beek denied that iappened, bur that is what ‘Taube
wold his board of directors in May 2007.

1n an intorview, Taube said that svhile it was
possible he was mistaken, the point hc made was
that Kern's "member units” would not have o
contiibute mtorneys' fees beeause enough revenue

had been generated from the water sales.

Thie tawsuit, known as the "Hyatt-Thermalito
ttigntion,” is & dispule over how the state prices
power from tucbings at Lake Oroville, Kern Counly
Water Ageney and other water distiiels north of the
Tehachapis, including Boy Area distriets, want the
prices 1o relteet market wies, which wouklinerease
the cost of water in Southern Californla ~ where it
takes more electricity 1o deliver Della water heenuse
of the greater distance and the need lo pump the
water over the Tehachapis.

The power sales are applied to contmetors' debt for
the State Water Project’s dams, pumps and
aqueduets, so mising the price of the electrivily
would reduce debt for contractors north of the
Teliachapis at Southern California's expense.

In May 2007, Taube told his board that af the Kern
agency's April bonrd mecting he attended, the Kern
boned “dirested that 2007 EWA snle proceeds
averuing to the Agency would be used i fund the
Hya(t-Thermatito litigation. This sill veduce the
litigation cast borus by Member Unils and delay the
time when Member Unit contributions (o (his
fitigation will be necessary," according to minutes of
the Wheeler Ridge-Maricopa district's meeting,

Beck said that was incomect but did not offer an
explanution for how a misunderstanding might fave
occtirred,

“That was my understanding at the time," Taube
said, "I he (Beck) disagrees, mayhe I misunderstooth
somuthing.”

Asked to ¢lagily what his undersianding was ul the
tinto, ‘Taube said it was that, "They weren't going to
need to call on member wnlts ... heeause of the
EWA"
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Department of Water Resourees Director Lester
Snow, through a spokesmaa, declined to comment
an the possibility that the proceeds from taxpayer-
financed water sules to his agency may have been
used to sue his agoncy.

1n response Lo o formal request under ths stalte
Public Records Act, the Kevn agency snid it hud o
records showing eavironmental water account
reventes being used to pay for Imwyers, The ofticial
minutes of the Kern agency's April 2007 meeting
contin no mention of the Hyat-Thermalito fawsuit
and its mectings are not recorded,
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MEDIANEWS INVESTIGATION

Pumping water and cash from
Delta

By Mike Taugher
Staft Writer

Posted: 05223/2009 (9:3.4:58 PM PDT

Updsted: 057242009 03:26:5) PM PDT

As the West Coasts Inrgest estunry plunged © the
brink of collnpse from 2000 w0 2007, stawe watter
ofticlals pumped unprecedented amowuts of waler
out of the Delta only 10 effectively buy some of il
back at laxpnyer expense for a failed environmental
protection plan, & MedinNews investigation has
found.

‘The "environmental water account” set up in 2000¢
lo improve the Delta ecosystem spent neardy $200
million mostly to beuefit waler users while also
crealing a cash stream for private landowners and
water agencies in the Bakersfield area.

Financed with taxpayer-backed environment and
water bonds, the program spent mast of its maney
in Kern Counly, o largely agricultural yegion at the
southern

end of the San loaquin Valiey. Thero. waler was
purchased lvom the state and then traded back to the
account for a higher price.

The praceeds were tsed to fund an emplayee
relirement plar, buy land and groundwaler storage
facilities and pay miscellancous costs (o keep water
bills Jow, documents and interviews show.

Revenues front those sales also might have helped
finance a lnwsnit agalnst the Department of Water
Resources, the same agency (hat wrote the cheeks,
dacuments show.

!
No one appears to have benefitted more than
corpanies owned or controlled by Stewart Resnick,
4 Beverly Hills billionuire, philunthropist and major
political donor whose companies, including
Pacainount arms, oven more than 115,000 neres in
Kern County. Resnick's water and farm companies

coltecied abowt 20 cents of every dollay spent by the’

program.

Those companies sold $30.6 million of water 1o the
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statc program, purticipated as o partner in 1y
additional $16 million in sales and reccived an
additional $3.8 million in cheeks and credits (or
sales through public water agencies, documents
show.

"For a progedm thid was supposed to benelit the
environment, it apparently did oo things — it didn't
benefit the environment and it appenrs to have
enriched private individuals using public money,"
said Jonas Minton, 4 water policy adviser to the
Planning and Conservation League, a Califoria
environmental advacacy group.

Representatives of Resnick's famr and water
companies did nol respond (o repeated yequests for
intetvicws, A woman who answered the phong at the
Resnick's holding compnny last week said, "We don't
talk 1o the press. s compuny policy.” She
transferred the call to 8 company officinl who did

not respond for an jnteryiew requost,

The state Department of Water Resources also
declined to comment for this story,

A paper accounting thing

‘'he Idea behind the environmental water account
was (o protect the Delta ecosyatem without taking-
witler away Irom people, farms and agencies that
held growing expoctations — and contracts — for
water, By setting aside water that could supplement
flows from the Deita, biologists would be able 1o
slow Delta pumips af sensitive tmes, thereby
protecting imperiled fish such as Delta smelt,

The water account was meanl Lo enhance existing
envivonmental protections and protect water users
from the possibility that regulators might foree them
10 give up move waler lo pratect fish,

Despile good intentions, however, e program

lacked the rosources to provide the environmental
benefits it promised, ‘T'raditional users got their
water, but the enviranment suffeved, Delta smelt
dropped.10 levels near sxtinetion, Even the
backbone of the state’s commereial satimon industry,
Sacramento River fall-run chinaok salmoun, hroke
under the combined strain of ocsan fluctuations and
o variely of Defta-related probloms, possibly
including water management, Fhat salmon fishery,
which had never hefore heen clased, is now off-
limits to anglers for the second consecutive year, ~
feaving supsmmarkets temporarity devold of wild
California satmon,

‘The way it was supposed to work was novel, If fish
were in danger of being sucked into massive Delta
putnping stations, for example, biologists could
invoke the account 1o slow the pemps down. Then,
contraclors who would ollrerwise be deprived of
water from the slowdown would be made whole with
water from the aceonnt,

In arder to provide thut replacement waier (o i
contractors, the water account necded water stored

. south of Delta pumps, The underground waler

storage facilities in Kern County's aquifers and
ancient river (ormations proved (o be ils most
important soureo,

But the location at the southern end of the San
Joaquin Valley wus nut ideal, It made more sense o
staro the water closer to the Delta, where
distribution would he easier fo a wider variety of
places,

So the wator in Kern County was "exchanged” for
Delta water that was being pumped at record high —
and environmenally dnsaging — rates, The Della
wator was then deposited in the cnvironmicntnl water
account at San Luis Reservolr near Gilroy.

Fhe exchange legally moved the water that was
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Loading "Pumping water and cash from Delta - nside Bay Area"

stored underground in Kern County to Sun Luis, but
the water was still there, To complete the trade, then,
the underground watey had 1o be treated as if' it were
being detivered from theDelia,

Sometimes, Kern County waler agencios velrieved
the "Delta® waler from underground for inigation,
bt i most cases, the stale was d(.lwcunp, o inuch
water they did not need to.

Inxtead, most of the time all they had to do was
simply forego storing the excess Delta water and
pocket the difference between the low rates they paid
{6 the state and the higher market rates they
colleeled from the sude (o the waker account,

" wouldn't pump that water to sell the
(environmental water account),” said Depnis
Atkinson, general manager of the Tejon Castaic
Water Distriet, which sold about $2 million worth of
Avater to the account, "How are you going to make
any mouey? ... ' a paper accounting thing. We
never urned on a pump.”

The price of water

The cost 10 taxpayers for Kern County water
averaged $196G per acre-foot. The price Kern County
paid for Delta water varied, but in 2007, the Iast year
the envirommnenlal water account was operating,
Kern County water usors paid an average of $86 for
Delta water. Some of that water was purchased for as
little as $28 from a discount progeam.

‘I'he environmental water account was administered
by the stale Department of Water Resources, which
also aperates the stale-owned pumps near Tracy, It
bouglt most of s water from tlie Kern Counly Witter
Apgeney, whose gencral mannger insisted the prices
charged 10 taxpayers weye fair aid necessary to

offsel the cost of buying, storing and managing the
wialer.

*I'he prices wero in linc wifh what sve folt were the
appropriate cosls,” said geneeal mannger James
Beck. :

Stitl, Beek acknowledgod, there was nothing In
cantracts 1o preveit sellers from making money.

Of course, selling reserves can be risky, and Beek
said market prices this yoar are $350 per acre-foot
or more. Given this year's waler shortages, he said
that if Kern County landowners could go back in
tinre and undlo those sales, they would *in o
heastbeat."

To Atkinson, of the Tejon-Castaic Water District, it
made sense for waler dislriets (o reap a return on
the sales becauso waiee contractors have boon
paying for the slale's dams, pumps and canals since
the 1960s, while the demand that more Delta waler
be dedicated to the eavironment is more recent

"These guys have showed up lately and want
something someone else has,” Atkinson suid, *Since
they don't bave infrstructure, they have to get it
from the people who made the investment,”

The vast majority of the financing for the nearly
$200 million program came from state environment
and water homds (hat will be 1epmd with interest
over the'coming years,

Of that total, nbout 70 pereent was used-to buy
waler from entities in Kern County,

And of the Kern County sales, the $30.6 million

sold direetly by Resnick's Westside Mutual Water
Company was more than twice the sales of uny other
enlity, records show,

Open spigot

The environmenlal water accounl's effectiveness
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was hampered by the fact it was perpetually short of
the 380,000 acre-feet o your envisioned when it was
got up, In addition, n 2002 court decision favorable
10 water users reduced a separate source of
environmental water. o cut that had to be made up
by the environmental account, according to a 2005
roport by the Fnvironmental Defense Fund.

Also in 2005, three vears into the fish collapse but
tho first year scientists conld be sure that what they
waro sesing was a stutistioally valid plunge, the
Contra Costn Times detailed how biologists wortied
about Delta smelt near the pumps were unable to get:
water managers to fudly necept recommendations 0
stow the pumps beenuse of vonceras about driving
the environmenin] waler necouni jnta debt.

A study published tast fall in the seientitic journal
Envirommental Matagement concluded the aceuat
improved the reliability of water supplics for Delta
water users but it was wncloar whether it provided
any meaningful environmental henedit.

Meanwhile, widle the waler necount was meant 1o
offsot Lhe environmental damago done by pumping
waler obit of the Delta, it was boing velied upon
during n period when the state Departinent of Water
Resources was mmping Della wator deliveries up 1o
recard fevels, The environmental water account weitt
into effect in 2000, and the live highest water
deliveries from the Della were 2000, 2003, 2004,
2005 and 20086, years in which, along with 2007,
state water officials also sold large volumes of

in 2007 for $28 per aere-fool.

The sharp decline in fish popufations hegan
around the same time, starting in about 2002. And
while there ave likely aumerous factors that caused
the cotlapse, most scientists studying thie problem
befieve pumping patterms conlriby ted.

discount water that Kerm County agencies would buy

Water officials havo argued that the increnso in-
discount water deliverios through a program known
as Article 21 made no difference, since the price of
water has no biological effect and because the
amount of water pumped annually was below the
waximum authorized by tke U.S. Fish and Wildlife
Service,

Bul regilators disngree.

A pormit from the Fish and Wildlife Sevvice, first
issucd in 2004, contained resuictions that were
supposed to protest Delta smelt from going cxtinet
dug to water pumping. 18 was issued bnsed on
regulators’ understanding that the use of Atlicle 21
would be much less Ut it tuened oul to be.

In a 400-page avalysis accompanying a
replacoment permit issued in December, the
sorvice's biologists noted that the Article 21
program was uscd far more oxtensively than they
hiad bean told when they issued the 2004 permit,

And that, in turk, helped drive up overall pumping
yates from the Delta, which regulators tied to the
enviconmental decline,

A coslition points elsewhere

Most of the water sald through the Kera County
Water Ageney originated with about a dozen smaller
public water district "membor units”® and & handfut of
private interests who previously stared water, mostly
from the Delia, in underground reservolss,

Several of those entities are members of the
Conlition for a Sustainable Delia, a group that
panded together to fight back against pumping
restrictions imposed in late 2007 by courts and
regulators,

The coalition has [iled thee lawsuils and
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\reatened to File several more 1o shift blame away
from svater pumping's rofe in the Delta's collapse.
The gronp contends other environmental threals ave
also to blame for the Deltn's demise, including
housing development in Delia floodplains, pesticide
wse, dredging, poser plants, sportfishing and
pollution froms mothballed ships near Benicio,

‘I'he Coalition for a Sustainable Delta’s phone
pumber is the same as Parmsount Farms, and of the
four canlition officers listed on 1ax documents, three
are Resnick employees: William Philfimore, chief
financial officer ang, exccutive vice president for
Westside Mutwal and Paramount Farming; Seott
Hamilton, resource planning munuger for Paramount
Farming: and Craig B, Cooper, chief legal officer for
Ratl International, Rosnick's holding company,

A spokesman for the coalition suld that although it
has an employec working out of the Paramount
Earms office, the group is governed by dues paying
members and not Resick. He atributed the heavy
presence of Resnick's companies on the group's lax
returns 1o issues associated with goiting the new
coalition up and running,

“I¢'s qn ad hoe coalition, You have lo organize that
way," said spokesman Michael Boccadoro.
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Water ownership murky,
complicated

3y Mike Taugher
Stafl Wriler

Posted: 03/232009 09:32:01 PM PDT

Kern County water users who sold mifliems of
doftars worth of water lo a program mcant o help
the cavironment said the arrangement magde sonse
beenuse the waler was rightfully theirs.

Few woukt dispute that water that was purchused
and stored in Kern County could be sold 1o the
environmental water account,

But the sales were made easier by the Fact that the
state Department of Water Resources was cranking
up water deliveries Lo unprecedented heights at the
same time it was buying water buek for the
enrvironment,

"The general manager of one of the agencies that
sold water through the program, Dennis Alkinson of
the Tejon-Caslnic Water District, acknowledged that
the sales only made sense to him if state pumps .
were delivering more water than his district conld
immediately wse,

I other words, the higher pumping levels not only
took an environmenta) tolt on the Delta, they also
mucle water available Lo buy buck to protect the
Dolta,

Was the state required to defiver all that water or
could it have pumped less and potentiuily saved (ho
cost of buying it back? Put anather way, does Delta
water helong to contractors or do environmental
needs have priority?

The answor is unclear.

Ken County water districts have a contract that
wwards them abous | million acre-feel of waier a
yoar, And as customers of the State Water Project,
they have 1o make e same payments on the
project's dam, pumps and canals no matter how -
mitch water they aet,

The state’s water customers contend the contract
obligates the state to rake water available, and the
contracts and simple falress support that, at least
v some degree,

On the other hand, a consolidated version of the
full contract — which runs 348 pages and has
nearty 40 amendments — appenrs lo recognize Lhat
water shortages can.develop "due te drought or any
other cnuse whatsoever.”

And the right to water in arid states is always
condilionul, The government can promise nil the
water it wants, but it can't make it rain.

Environmental laws, a constitutional requirement
that water use be yensonable and beneficial and an
ancient legad doctrine that ensures water is used in a
way that considlers public trust values — inchuding
the health of natural resourees such as the Delta —
Turther fimit the use of water, making the question of
who "owng” water complicated.

"Becanse it's called a right, people tend to think of it
like the First Amendment,” said Phil Isenberg, &
former legislative leader and chaivman of a Delta
Vision task foree appointed in 2007 by Gov. Arold
Sehwaszenogger lo figure out how to fix the Della.

“Fhe water rights system is a way of figuring ont
wha is fist in line when suppliss aren't enough to
satisfy all of the water nceds.”
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Ouie of the state's biggest ditficultios in delivering
water to usors while protecting the enviranment is
the fact that waler has heen dramatically
overpromised, Iscnberg said.

As the Delta Vision commitiee was wrapping up its
work Jast year, a memo arrived that wembers had
requested from (he state agency that achminis(ers
watcr tighls. .

It carried tis sobering compavison: The average
patural flow of water in the Delta wateished is 29
nsillion acre-feet per year, whil the face value of
waler tights in the same swatershed is 245 million
aere-feor, or mare tha cight times the average (low.

“} was dumblounded,” lsenberg said!

Not all of the water in those sights is actually used,
some of the rights arc double-counted and much of
the water that i§ used finds its way back into rivers
where it can be used again,

Nevertheless, the figures arc convineing evidence
o Isenberg anct others that the state has promised
far more water than it can deliver.

Further complicating matters, the State Whater Project
signed contracts with Kern County, Southern ]
California and others at a time when plans called for
dams 10 be built on Notth Coast rivers that would
produce millions of additional acre-lect a year (o
spill into the Delta for contractors to use. Those
dams were never built.

Faced with overpromised water, population growth,
A sexsitive environment and periodic dronghts, it is
no surprise California has difficulties managing
water.

Those difficulties also aye not new.

Aftor the last major drought ended in 1992 a sories
of deals wore struck (o fix the system, eulminating in
2000 with & plan known as "CalFed.”

‘Fhere may not have been cnough water to satisfy
farmers, cities and the environment, bt when the
denl was signed in 2000, the stute was awash In
money thanks 1o sonring real eslate, stocks wid dot-.
com ohtorrises.

One of the keys (o the CatFed deal was the
environmental water uccount,

The idea was 1o use the market to strike a new
brlance between the needs of the environment wid
people, The account would be used by regulators
enliance the environment by buying water from
willing sellers, therahy redueing conflicis that arise
when regulstors take it mwvay [rom walor users.

1 the absonce of an enviconmental water nccount,
water users faced the possibility of additional
environmental testictions, according to 24,2001

report by the Legislative Analyst's Office, For that

renson, the LAQ said water users should help pay
for the program.

“Since compliance with endangered species laws I8
a responsibility of the state and federal water
projects, {the environmental waler aceount) in effect
reduces the complisnce burden {or these projocts,”
the LAO found. :

Tnstead, the environmenlal water accoumt endled up
relying almost exclusively on taxpayer-backed bond
funds, and most of that moncy was spent to buy
water stored in Kern County.
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September 10, 2009

Katherine Spanos, Senior Staff Counsel
Department of Water Resources

1416 Ninth Street, 11" Floor
Sacramento, CA 95814

Re:  SWC Comments on Mediation Issues Raised by Plaintiffs on Monterey Plus
Administrative Draft Final Environmental Impact Report

Dear Ms. Spanos:

The SWC representatives on the Monterey Plus EIR Committee have reviewed the plaintiffs’
letter of August 13, 2009, in which, based on their review of the Monterey Plus Administrative
Draft Final Environmental Impact Report (AFEIR), they have referred mediation issues to the
Director of the Department of Water Resources (DWR) under Settlement Agreement Section
I11.H. We offer the following comments regarding the mediation issues raised by the Plaintiffs
in their August 13, 2009 letter.

Public Participation

To constitute a mediation issue, an action taken by DWR with respect to the “new EIR” for the
Monterey Amendments to the State Water Project Contracts must relate to noncompliance of the
New EIR with “(a) the requirements of CEQA,; (b) the direction of the courts in the underlying
litigation; or (c) the terms and conditions of this Settlement Agreement (Settlement Agreement,
section 1.U. (Definitions)).

With respect to CEQA compliance, Plaintiffs apparently contend that DWR is required to render
its post-EIR certification decision on the Monterey Plus project through some form of public
process. DWR correctly points out that CEQA and its Guidelines deal exclusively with the
process of preparing a draft EIR, circulating it for comments, and finalizing the document so that
it may be used to inform the often larger decision making process. CEQA does not govern how
or in what venue administrative decision makers should consider a final EIR and other economic
and social factors so as to make the best overall quasi-legislative decision with respect to the
project under consideration. As stated by the California Supreme Court in Citizens of Goleta
Valley v. Board of Supervisors (1990) 52 Cal 3d 553, 564: “[W]e may not ... substitute our
judgment for that of the people and their local representatives.” In Western States Petroleum
Association v Superior Court (1995) 9 Cal.4th 559, 566, the court stated: “Judicial review of
quasi-legislative administrative decisions [is] limited, “out of deference to the separation of
powers between the Legislature and the Judiciary [and] to the legislative delegation of
administrative authority to the agency [Citation].” Plaintiffs have not cited, nor can they cite, to
a section of CEQA that mandates DWR, as an administrative agency of State government, to
render its post-EIR decision in any particular manner.



With respect to the direction of the courts, there is no holding in Planning and Conservation
League v. Department of Water Resources (2000) 83 Cal. App.4th 892 (PCL v. DWR) that
requires DWR to make its decision in any particular manner. Plaintiffs’ out-of-context quotes
from the PCL decision are not helpful. The first quote is from a section of the opinion discussing
an argument by defendants that deference should be given by the court to the decision appointing
the Central Coast Water Agency as the CEQA lead agency. The second quoted passage dealt
with the Court’s finding that the original EIR was defective for not considering Article 18(b) of
the SWP contracts as a potential no-project alternative. Neither of these quotes deal with the
issue of whether CEQA requires some form of public participation in the decision making
process, as contrasted to the public process required during preparation of an EIR.

Interestingly, in this case, the best evidence that the PCL decision is devoid of any such holding
is found in the settlement agreement signed by Plaintiffs. It states that the parties agree that the
PCL decision ordered the lower court to carry out only the following five actions: “(1) vacate the
trial court’s grant of the motion for summary adjudication of the Validation Cause of Action; (2)
issue a writ of mandate vacating the certification of the 1995 EIR; (3) determine the amount of
attorney fees to be awarded Plaintiffs; (4) consider such orders it deems appropriate under Public
Resources Code Section 21198.9(a) consistent with views expressed in the Appellate Court’s
opinion; and (5) retain jurisdiction over the action until DWR, as lead agency, certifies an EIR in
accordance with CEQA standards and procedures, and the Superior Court determines that such
environmental impact report meets the substantive requirements of CEQA.” (Settlement
Agreement, p.2) Further, Article 111 establishes that DWR’s duty under the Settlement
Agreement is to prepare a new EIR that must include “the Monterey Amendment” (See id.,
paragraph I11.C), and the Agreement contains no requirements related to how DWR will proceed
to make decisions after the EIR is completed.

Plaintiffs and the public received more open participation in the Monterey Plus CEQA process
than perhaps has ever been accorded in any CEQA situation, and they cannot show that DWR
has erred in that respect. But that does not seem to be Plaintiffs’ objection. Plaintiffs appear to
be seeking either a new Monterey Agreement negotiation in which they can participate or a
public process during which the DWR Director decides what decision on the Monterey
Amendment is appropriate under the circumstances. Whichever of those two Plaintiffs are
seeking, they are not required under CEQA, the Settlement Agreement, or relevant court
decisions.

Project Objective and Lead Agency Role

Plaintiffs claim that CEQA mandates that the lead agency formulate its projects principally for
environmental benefit and to accommodate public comment. Plaintiffs claim that DWR
improperly limited project objectives to issues and conflicts between and among DWR and the
Contractors. This, Plaintiffs contend, violates CEQA.

Plaintiffs’ comments on project objectives and the lead agency’s role reflect a fundamental
misunderstanding of CEQA. Importantly, CEQA is not triggered until after an agency has
formulated a proposed project. (See, e.g., Save Tara v. City of West Hollywood (2008) 45 Cal.



4th 116, 130 [“CEQA [should] not be interpreted to require an EIR before the project is well
enough defined to allow for meaningful environmental evaluation”].) After a proposed project
has been defined and if potentially significant environmental effects of the proposed project
require preparation of an EIR, the lead agency must evaluate available mitigation and
alternatives to the proposed project to reduce the potentially significant impact of the proposed
project. (Pub. Resources Code, 8 21002.1, subds. (a), (b).) While public participation and
comment is an important and essential element of the EIR process, its purpose is to “allow the
lead agencies to identify ... potential environmental effects of a project, alternatives, and
mitigation measures which would substantially reduce the effects.” (Id., § 21003.1, subd. (a).)
The purpose of public participation and comment is not to change the lead agency’s project
objectives and reformulate the project to solve environmental harms unrelated to the project’s
impacts. (See In re Bay-Delta Programmatic Environmental Impact Report Coordinated
Proceedings (2008) 43 Cal.4th 1143, 1167 [“The Court of Appeal erred also in failing to
sufficiently distinguish between preexisting environmental problems in the Bay-Delta, on the one
hand, and adverse environmental effects of the proposed CALFED Program. Under CEQA, the
range of alternatives is defined in relation to the environmental effects of the proposed
project.”’].)

The final EIR prepared by DWR fully complies with CEQA. DWR formulated a proposed
project of modifying the long-term water supply contracts following negotiations with the SWP
Contractors in 1994. (DEIR, p. 3-3.) Its project was not then and is not now intended to address
all environmental problems facing the Delta, but to address and resolve specific disagreements
among the contractors and DWR regarding certain provisions of the water supply contracts. (lId.,
pp. 3-1 - 3-5; AFEIR, pp. 5-5-5-8, 11-7 - 11-8.) “[T]he department [has] broad powers and
discretion to enter into contracts and to do all things which in its judgment are necessary,
convenient, or expedient for the accomplishment of the purposes of the State Water Resources
Development System.” (Metropolitan Water District v. Marquardt (1960) 59 Cal. 2d 159, 185.)
It is unremarkable and only logical that modification of the contracts could only be achieved
through negotiations with the Contactors, the contracting parties who would have to approve the
amendments and who also serve as Responsible Agencies under CEQA.

Further, Plaintiffs were fully aware that the new EIR was to evaluate the previously negotiated
and executed Monterey Amendments and Settlement Agreement provisions, and not some
broader program of Delta protection. As noted under the previous heading, the subject of the
new EIR was defined by both the court and the Settlement Agreement, and with respect to SWP
operations, that subject remains the Monterey contract amendments. Following the decision in
PCL v. DWR, the project was revised in accordance with the negotiated settlement entered into
among the Plaintiffs, DWR, and the Contractors. That modified project, Monterey Plus, did not
substantively alter the original proposed contract amendments but rather added new amendments
substituting “Table A Amount” for “Entitlement” and providing new procedures for disclosure of
water delivery reliability. (DEIR, p. 4-9.) The Monterey Plus project resulting from the
Settlement also includes other elements that are implemented outside of the water delivery
contracts. (Id., pp. 4-11 — 4-12.) Pursuant to CEQA and the Settlement Agreement, DWR
prepared the DEIR to evaluate and disclose the environmental effects of the proposed Monterey
Plus project and for those that are significant, to evaluate mitigation and identify alternatives to
the project as proposed.



The DEIR evaluated alternatives to the project including all alternatives suggested by Plaintiffs.
(DEIR, pp. 11-1 - 11-34.) The AFEIR further considered and responded to 50 comments
concerning alternatives (AFEIR, pp. 11-1 — 11-41), including several that advocated, as Plaintiffs
do now, for a fundamentally different project. (Id., pp. 11-7 — 11-8.) Plaintiffs maintain that the
choice of alternatives “is not between Monterey or Monterey Plus and a different project, but
between the pre-Monterey 1960 contracts and a different project.” That assertion is incorrect
and counter to CEQA, which is clear that alternatives are formulated around the project as
proposed. “[A] lead agency may structure its EIR analysis around a reasonable definition of
underlying purpose and need and need not study alternatives that cannot achieve that basic goal.”
(In re Bay-Delta, supra, 43 Cal.4th at 1166.)

Uses of the EIR

Plaintiffs fault DWR and its EIR for “failing to commit to rendering a new project decision on
the Monterey Amendments.”* Plaintiffs’ argument that the EIR must dictate the specific project
decisions that DWR would make on the Monterey Amendments is flawed for three basic
reasons: 1) the purpose of an EIR is to disclose environmental impacts — not to dictate agency
decisions; 2) the agency decision-making process is a separate and distinct step from the EIR
process; and 3) nothing in CEQA imposes requirements on the form that the agency’s decision
may take.

Under CEQA, “[t]he purpose of an [EIR] is to identify significant effects on the environment of
a project, to identify alternatives to the project, and to indicate the manner in which those
significant effects can be mitigated or avoided.” (Pub. Resources Code, § 21002.1, subd. (a).)
Accordingly, the purpose of the Monterey Plus Project EIR is to identify the environmental
impacts of the Monterey Amendments and the additional actions of the Settlement Agreement, as
well as the CEQA-mandated No Project alternative. Only to the extent that impacts of the
project as proposed are found to be significant must the EIR also identify mitigation measures
and/or alternatives to lessen those significant effects, provided they are consistent with the
project objectives and are feasible. Thus the Monterey Plus EIR is to inform DWR decision-
makers about the significant environmental effects of the project (see, e.g., Guidelines, § 15002,
subd. (a)(1)); not to set out and frame decisions unrelated to the proposed project and its
significant environmental effects.

DWR is obligated byPCL v. DWR, supra, 83 Cal. App.4™ at 926 to “... certify an EIR in
accordance with CEQA standards and procedures that meets the substantive requirements of
CEQA.” This step takes place separate from the completion of the final EIR, as do any decisions
by the decision-making body based on the completed and certified EIR. (See, e.g., Guidelines, 8§
15092, subd. (a) [*“After considering the final EIR and in conjunction with making findings under
Section 15091, the lead agency may decide whether or how to approve or carry out the project.”
Emphasis added.].)

! Plaintiffs also contend the EIR “treats the Kern Water Bank transfer and operation as faits accompli
beyond DWR’s discretion.” This contention is addressed below under the Kern Water Bank heading.



Plaintiffs” position would reverse this logical chronology of the environmental review and
decision-making process. In contravention of CEQA, they would have DWR establish its
possible decisions before the environmental analysis is complete and before the project’s
significant effects have even been identified.

Finally, as previously noted, nothing in CEQA imposes requirements on the specific form that
the agency’s project decisions must take. Rather, any legal requirements for a particular form of
project decision are found in other statutes, ordinances, or regulations governing the particular
agency action in question. (1 Kostka & Zischke, Practice Under the Cal. Environmental Quality
Act (Cont.Ed.Bar 2006) § 17.2, p. 801.)

The DEIR for the Monterey Project appropriately does not commit to a specific decision that
DWR may take following certification of the EIR. Rather, it appropriately describes the possible
decisions as “whether to continue operating under the proposed project ... or to decide to
implement one of the alternatives to the proposed project”, which includes the no project.
(DEIR, p. 1-1.) Further, Public Resources Code section 21168.9, cited by Plaintiffs for the
argument that “continued operations” are only allowed under interim order of court, authorizes
the court to mandate only actions “which are necessary to achieve compliance with [CEQA]”
and specifically precludes court from “direct[ing] any public agency to exercise its discretion in
any particular way.” Thus, continued operations pending completion of adequate CEQA
compliance is proper and DWR is free to decide how to proceed after considering the new EIR.
As accurately stated in the DEIR, “Once the EIR is complete, the Department will consider all
options available to it under the law. Upon completion and certification of this EIR, the
Department will make written findings and decisions and file a Notice of determination (NOD).”
(DEIR, p. 1-1.)

Assessment of Shortage and Surplus Provisions

In their objections to the way DWR handled its lead agency responsibilities, Plaintiffs criticize
DWR for failing to recognize that it “alone has the duty to manage and administer the SWP ....”
In this section of their letter, when DWR exercises one of its key administrative duties by
interpreting its own contracts, Plaintiffs give that interpretation no deference and simply assert
that DWR’s understanding of the SWP contracts must be incorrect. In fact, DWR’s contractual
interpretation is absolutely correct as a facial analysis of Articles 1(1), 6(b), 6(c) and 21
demonstrates. Project water is defined in Article 1(l) as all the water made available by the
project facilities; Article 6(b) requires DWR to deliver the water amounts set out in Table A of
the contracts whenever it is available; Article 6(c) requires DWR to use reasonable efforts to
develop the facilities needed to provide the project water to the Contractors; and Article 21
requires that any additional project water available after Table A amounts have been delivered
and other Contractor needs have been protected be delivered to those Contractors requesting the
same.

It does not take higher mathematics to figure out that, if less Table A water were being delivered
to the SWP Contractors due to the implementation of Article 18(b), there would be many years
when more Article 21 “project water” would be “made available for delivery to the contractors
by the project conservation facilities” (Article 1(1)) than would have been the case if Article



18(b) had not been implemented. The amount of water made available by the project
conservation facilities is not controlled by the SWP contracts, but by natural hydrology. The key
contract point, which DWR correctly interpreted and applied, is that whatever project water is
hydrologically available after meeting regulatory requirements must be offered to the SWP
Contractors under either Article 6(b) or Article 21.

From this premise, one needs to review the CEQA Guidelines to determine what DWR was
required to analyze when examining a no-project alternative. Guidelines section 15126.6(¢)(2)
states:

The "no project” analysis shall discuss the existing conditions at
the time the notice of preparation is published, or if no notice of
preparation is published, at the time environmental analysis is
commenced, as well as what would be reasonably expected to
occur in the foreseeable future if the project were not approved,
based on current plans and consistent with available infrastructure
and community services. If the environmentally superior
alternative is the "no project” alternative, the EIR shall also
identify an environmentally superior alternative among the other
alternatives.

(Emphasis added.)

In this case DWR has used its interpretation of the contract, as summarized above, to establish
what the foreseeable future would be if the Monterey Amendment had not been adopted and
Article 18(b) was implemented instead. This is what is required under CEQA and the result set
out in the AFEIR is not in any way inconsistent with the PCL decision. The PCL decision did
not dictate what the outcome of DWR’s no-project analysis should look like, nor did the Court
interpret the SWP contract provisions summarized above. It simply held that DWR, as the
correct lead agency, should include a no-project analysis in its EIR that assumes that Article
18(b) would be implemented. The Court had no information before it that would have allowed it
to, and it did not, judge what the results of that analysis would be in terms of water deliveries.

Plaintiffs’ letter also asserts that DWR’s contract interpretation and no-project approach “ignores
research that shows that other options were available. (Comment 30, ex. B)” Options that would
breach the water supply contracts are not legally available and DWR reasonably determined that
the foreseeable future would not include diverting to other uses SWP project water to which the
Contractors were legally entitled and for which they were paying.

Plaintiffs’ letter also asserts that DWR has misinterpreted Article 21(g)(1) of the SWP contracts.
Again, we would point out that this contract interpretation is being made by the entity most
responsible for its implementation, which should be accorded far more weight than a one-
sentence opinion of a stranger to the contract. The history of this provision fully supports
DWR’s interpretation, as does the fact that the article has never been implemented against any
contractor taking and using Article 21water. (AFEIR, pp. 9-14 - 9-16, p. 9-17.)



Plaintiffs assert that the analysis DWR presents in the AFEIR of invocation of Article 18(b) with
no Article 21 deliveries is a “caricatured analysis.” They explain the use of that phrase by
stating: “That analysis does not simply retain the pre-Monterey terms; it eliminates the use of
Article 21 water.” The fallacy of this statement is derived from the contractual provisions that
are summarized above. If one retains the pre-Monterey Article 21 terms, then the full amount of
water that is available after the reduced Table A deliveries are made, is delivered to the
Contractors as Article 21 water. This is the same no-project scenario that Plaintiffs objected to
in the first part of their comments on the way DWR has handled shortages and surpluses. The
only way one can avoid that outcome is by eliminating Article 21 and then analyzing the impacts
of implementing Article 18(b).

Plaintiffs also contend that the “AFEIR fails to... disclose the water rights underlying export of
water from the Delta under article 21.” However, SWP water rights, including for Article 21
water, are discussed on AFEIR pages 14-5 — 14-7.

Project Baseline

Plaintiffs claim the EIR’s baseline is defective for providing an analysis period that extends to
2020 instead of 2035 and for not providing a “credible explanation” for adjustments to the
baseline. These concerns were thoroughly discussed in the AFEIR.

The AFEIR includes a section devoted to the issue of the 2020 analysis period. (AFEIR, pp. 6.2-
5 -6 [Section 6.2.2.3].) As explained in that section, a longer period of analysis would not
identify any new impacts or define any increase in the severity of those impacts already
analyzed. This is because impacts of the proposed project may decrease beyond 2020 because of
increasingly stringent Delta export constraints and other changes, because Contractor requests
are already at full Table A amounts by 2020 and thus cannot further increase, and because the
project’s allocation methods and management measures are not anticipated to change over the
period extending beyond 2020. (Id.)

The AFEIR also includes a section devoted to the issue of the baseline assumptions, which
responds to 16 comments on this topic, many of which questioned the baseline adjustments.
(AFEIR, pp. 6.1-1 — 6.1-18.) Adjustments to the baseline are within the lead agency’s discretion
to determine an appropriate analytical methodology. (Save Our Peninsula Comm. v. Monterey
County Board of Supervisors (2001) 87 Cal.App.4th 99, 125.) The AFEIR fully explains the
rationale for the adjustments to the baseline. (AFEIR, pp. 6.1-1 — 6.1-18.) Further, the approach
taken in the Monterey EIR of analyzing project impacts against an existing baseline and against
an adjusted future, 2020 baseline is in keeping with guidance provided by a leading CEQA
treatise; Kostka & Zischke’s Practice Under the California Environmental Quality Act. “Some
EIRs avoid confusion on this issue (of what is analyzed against the environmental setting versus
what is analyzed as a cumulative impact) by setting forth both an existing conditions baseline
and a future conditions baseline.” (1 Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act (2d ed, Cont.Ed.Bar 2008) § 12.25, p. 603.) This is exactly the approach taken in
the Monterey EIR.



Kern Water Bank

Plaintiffs make several claims regarding the alleged inadequacy of the AFEIR with respect to the
Kern Water Bank (KWB). None have any merit.

First, Plaintiffs claim that the AFEIR does not comply with the Settlement Agreement because
the AFEIR contains a faulty assessment of the KWB’s “operation.” The Settlement Agreement
required DWR to (among other things) prepare an “independent study” and exercise “its
judgment” regarding the “impacts related to the transfer, development, and operation of the
KWB in light of the Kern Environmental Permits.” DWR prepared a study of the KWB
consisting of 66 pages, which is Appendix E to the DEIR. The study describes the Kern
Environmental Permits (e.g., HCP/NCCP) and includes a thorough discussion of the KWB,
including the Kern Fan Element (KFE) property transfer, and KWB development and
“operations” in light of the same. (See, for example, DEIR Appendix E, at pages 15-17, 21-39
[operations].) In the study, DWR exercised its independent judgment and found the
environmental impacts of KWB development and operations to be “less-than-significant.” The
AFEIR expressly references the study (AFEIR, p. 4-10). However, Plaintiff’s letter completely
ignores DWR’s study, and fails to explain how DWR’s study of KWB operations is not specific
or detailed enough or sufficient to satisfy the requirements of the Settlement Agreement or
CEQA.

Second, Plaintiffs claim that the AFEIR suggests DWR lacks discretionary authority over the
KWB?’s property transfer and operation based on the following language from the AFEIR: “once
the transfer of the KFE property occurred, the KWBA...assumed the responsibilities of the
property and the development of the KWB lands (AFEIR, p. 16-4),” and the lands became a
“locally-owned KWB lands project” (AFEIR, p. 4-11.) These statements are not in response to
any comment concerning whether DWR has discretionary authority over KWB’s property
transfer and operation. Instead, they represent what in fact happened after the transfer of the
KFE lands (DWR earlier concluded it could not feasibly develop into a State-owned water bank):
KWBA complied with CEQA, its CEQA document was not challenged, KWBA prepared an
HCP/NCCP plan, and KWBA developed and operated a locally-owned water banking project on
the lands (AFEIR, pp. 4-10 - 4-11, p. 16-4).

Third, Plaintiffs suggest that DWR’s transfer included the “Kern Water Bank” and that such
transfer is only “interim.” These suggestions are fundamentally flawed and inaccurate. As
mentioned above and as explained in the DEIR and AFEIR (AFEIR, p. 17-37; DEIR, Appendix
E, p. 1), DWR never developed a water bank on the transferred lands (KWBA did). Thus, DWR
could not have conveyed any water bank to KWBA. DWR transferred lands. The Settlement
Agreement acknowledges the completion and finality of the land transfer by stating that “KWBA
shall retain title to the KWB Lands” (Settlement Agreement, § VV.A) without further action or
additional approval by DWR or any other party. Thus, the land transfer is not interim or
provisional.

Fourth, Plaintiffs argue that “DWR accepts contractors’ speculation that they ‘could have’ stored
water under other programs (AFEIR, p. 16-34),” and make a quantum leap to the conclusion that
DWR ignored that “KWBA is effectively controlled by a private entity, Paramount Farming/Roll



International.” As recognized by the AFEIR, neither of these assertions is factually accurate.
The AFEIR explains that DWR independently reviewed and determined whether water could
have been stored under other programs, not once but twice: during preparation of the DEIR and
again during preparation of the AFEIR (AFEIR, p. 17-39). The AFEIR also explains that
KWBA is a public entity, a Joint Powers Authority (JPA), consisting of several public agencies
in addition to Westside Mutual Water Company (WMWC), which the law authorizes to be a
member of a JPA (AFEIR, 16-15, 17-41). Whatever Paramount Farming/Roll International’s
(Paramount’s) interest in WMWC, DWR correctly recognized that Paramount is not a member of
the KWBA and that WMW(C does not have a controlling interest in KWBA (AFEIR, p. 15;
DEIR Appendix E, Table 3).

Plaintiffs support their arguments and conclusions with several attached and cited online articles
it refers to as “recent investigative reports.” However, in addition to not being part of the
comments on the DEIR, the online articles are premised on incorrect assumptions about the
KWAB, are largely focused on the author’s view of the success or failure of the Environmental
Water Account (EWA) including whether certain sellers should have participated (many of
which were not even affiliated with the KWBA or Paramount (AFEIR, p. 7.2-42, Table 7.2-1)),
and appear to have been written without any input or response from Paramount or Roll
International. The incorrect assumptions include the faulty assumption that the KWB was owned
and developed by DWR, at a cost of $74 million, and then transferred to a privately-controlled
entity. As explained above and in the AFEIR, DWR did not own, transfer or develop any water
bank. Rather, DWR transferred “land” to KCWA which transferred to KWBA - “public”
entities not owned or controlled by Paramount.

In addition, despite the authors’ apparent lack of understanding about the development and
public agency control and operation of the KWB by KWBA, there is no credible evidence in
these articles that the KWB has caused or may cause any significant environment effects due to
sales to the EWA or otherwise. Plaintiffs place heavy reliance on a Sacramento Bee article as
alleged evidence that the KWB helped “facilitate two types of ‘commodity bubbles”: suburban
subdivision-building, and planting of *‘permanent crops in desert regions with interruptible junior
water rights.”” However, that Sacramento Bee article deals with an entirely different topic --
whether the “regulatory drought” has led to reduced farm employment. Indeed, the article makes
no mention or criticism of Paramount, the KWB, the Monterey Amendments or DWR’s
Monterey Plus review including the then existing DEIR and DWR’s KWB study/Appendix E. In
any case, as documented in DWR’s KWB study, the water stored in the KWB was not sold to
municipalities, for subdivision-building or any other purpose (DEIR Appendix E, Figure 9 and
Table 9). Additionally, water stored in the KWB is not junior interruptible water, and according
to DWR’s analysis any trend of replacing annual crops with permanent crops would occur with
or without the Monterey Amendments and cannot be attributed to the project (AFEIR, p. 13-17).
Finally, the EWA previously underwent environmental review under CEQA and NEPA (AFEIR,
p. 7.2-41), and that was the opportunity to make comments and objections regarding impacts of
and permissible sellers of water to the EWA. DWR in not required to re-evaluate the EWA
project in the AFEIR for the Monterey-Plus project.

Fifth, Plaintiffs argue that the AFEIR mistakenly asserts that the bank has the “same basic
purpose” under statewide and KCWA ownership (AFEIR, p. 5-4). Plaintiffs have misconstrued



DWR’s response. DWR did not say that the beneficiaries of a State-owned and a locally-owned
water bank are basically the same. DWR clarified “same basic purpose” means that both types
of banks would: “store surplus water ... during years of abundant supply for extraction in dry
years ... subject to environmental use permits which regulate the terrestrial impacts of the use of
the lands for this purpose” (AFEIR, p. 5-4, p. 17-7 - 17-8). Plaintiffs also incorrectly assert that
the AFEIR ignores “the millions of dollars the state spent on developing the bank prior to
transfer.” As explained above and as DWR clearly explained in the AFEIR (p. 16-6), despite
spending millions of dollars DWR did not (and determined it could not feasibly) develop a water
bank on the KFE land and its transfer of “land” is not prohibited by Water Code section 11464.
Under such circumstances, DWR can hardly be criticized for transferring land which it could not
develop as intended in exchange for valuable consideration, e.g., retirement of 45,000 acre-feet
of SWP Table A.

Lastly, Plaintiffs misconstrue DWR’s response in the AFEIR regarding when DWR implemented
the Monterey Amendment, including transfer of the KFE property to KCWA. Contrary to
Plaintiff’s claim, DWR did not state in the AFEIR that the transfer occurred after the Sacramento
Superior Court’s judgment on August 15, 1996. Rather, what DWR actually stated (correctly)
was that DWR proceeded to implement the Monterey Amendment as “a result of the trial judge’s
[prior] ruling” pursuant to a hearing held on May 17, 1996 (AFEIR, p. 16-5). In addition, given
that ruling, there was no reason to report any potential waiver of a condition, as between the
contracting parties to the Monterey Amendment, to the superior court. Finally, there was
nothing secret, impermissible, distrustful or underhanded about implementing the Monterey
Amendments or KFE property transfer before appeals, and Plaintiffs’ feeling to the contrary have
no bearing on whether the AFEIR meets the requirements of CEQA and the Settlement
Agreement.

Assumption Limiting Project Impacts and Mitigation

In this section of their letter, Plaintiffs begin by citing two passages from the AFEIR which they
contend were made to “improperly truncate” the assessment of various impacts. First, they cite
to page 4-3, where DWR points out that the Monterey Amendment changes in water allocations
did not alter diversions from the Delta from what they were under baseline conditions. They
then cite page 4-4, where DWR states that “[t]he Monterey Amendment does not increase Delta
exports beyond permitted limits.” Plaintiffs, in particular, object to this quoted sentence,
contending that it results in repeated, improper disclaimers of project impacts. Nothing could be
further from the truth. On the same page 4-4, DWR recognizes that changes in SWP operations
resulting from the Monterey Amendment, even if they are within permitted limits, are considered
to result in potentially significant impacts. Specifically, the AFEIR states:

The DEIR states on page 6-15 that a provision, or article, in the
Monterey Amendment that could cause changes in the way SWP
water is stored or conveyed was assumed to have the potential to
produce a change in SWP or contractor operations. If a provision
could alter operations then it was assumed to have potentially
significant environmental impacts and was analyzed in detail in
Chapter 7.
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Plaintiffs’ letter conveniently ignores this section of page 4-4. Instead Plaintiffs focus on an
overview statement to the effect that the SWP, with or without the Monterey Amendment,
always operates within the SWP permit limits, and on a summary of a factual finding that one of
the Monterey Amendment elements, changes in water allocations, does not modify Delta
operations. Based on that overly narrow focus, Plaintiffs then jump to the conclusion that DWR
is disclaiming the existence of project impacts. As the above quotation makes clear, the exact
opposite is true. Any time studies showed that implementation of a Monterey Amendment
element had the potential to change SWP operations, DWR assumed that the change could cause
potentially significant environmental impacts and a detailed environmental analysis followed.
This is exactly what, if not more than, CEQA requires.

The balance of Plaintiffs complaints in this section of their letter is a confusing, somewhat
obscure series of observations that seem more related to baseline conditions in the Sacramento-
San Joaquin River Delta Estuary, than to what should be the focus — potentially adverse changes
to that baseline that are caused by implementation of the Monterey Amendment. For, example,
Plaintiffs state that “[t]he over-pumping that contributed to the pelagic organism decline and
decimated listed species in the Delta occurred during interim enforcement of the Monterey
Amendments, in the many years that have passed since an adequate environmental review should
have been prepared.” This statement is made in the face of studies detailed in the AFEIR which
demonstrate that, in the recent past, increases in Delta exports resulting from the Monterey
Amendment are almost immeasurable. Thus, we can only conclude that Plaintiffs quoted
statement is referring to baseline level pumping impacts as contrasted to impacts of the Monterey
Amendment project. Plaintiffs continue by asserting that “the AFEIR does not come close to
specifying performance standards to address Delta effects.” Note that this passage does not say
“Delta effects caused by the Monterey Amendment,” but, instead seems to argue that the EIR is
defective because it does not address the best way to fix all the Delta’s historic ills.

The California Supreme Court recently addressed the obligation of a project EIR to consider
alternatives that would address baseline conditions as well as project impacts. The Court
specifically held that CEQA does not require a project sponsor to address environmental
problems that are related to a degraded baseline. The Court stated:

The main thrust of the Court of Appeal's reasoning was that
reducing Bay-Delta water exports would “be environmentally
superior” because it would facilitate achievement of the ecosystem
restoration component of the CALFED Program and thereby more
effectively address the Bay-Delta's existing environmental
problems. But those problems would continue to exist even if there
were no program, and thus under CEQA they are part of the
baseline conditions rather than program-generated environmental
impacts that determine the required range of program alternatives.

(In re Bay Delta, supra, 43 Cal.4th at 1167-1168; emphasis added.)

11



Thus, Plaintiffs, in order to argue that the AFEIR does not comply with CEQA with respect to
Delta conditions, must provide specific examples of where the AFEIR fails to properly address
Delta impacts caused by implementing the Monterey Amendment. Broad generalizations about
the plight of the Delta that do not distinguish baseline conditions from project impacts are
insufficient. Similarly, Plaintiffs’ belief that current ESA and other regulations do not
adequately protect Delta species has little if anything to do with the adequacy of the AFEIR, as
the fishery agencies believe that they are sufficient and they are the regulations that DWR must
adhere to notwithstanding Plaintiffs’ beliefs.

Finally, Plaintiffs remark about paper water is out of context. Paper water does not come into
play simply because new regulations may reduce SWP water supplies. Paper water is not based
on the amount of water that is available, but may come into existence if that amount is not
properly communicated to planning agencies. There is no indication that such communication
has not occurred in this case.

Growth-Inducing Impacts

Plaintiffs mistakenly criticize the growth inducing impacts methodology for comparing “high
and low years since the Monterey Amendments commenced interim operation” and claim that
historical extremes prior to 1995 must be considered. This criticism is both confusing and
unfounded, as the methodology does not employ any comparison of “high and low years” or
otherwise look at extremes of water availability; nor should it. The methodology is clearly
explained in the DEIR and in the AFEIR and simply uses the average annual Table A and Article
21 deliveries to individual contractors that have already been computed for the overall impact
analyses to determine the additional amount of water the project would make available under
year 2020 conditions. (See DEIR pp. 8-6; 8-8; AFEIR p. 8-4.) That amount of additional water
is then translated into the potential for additional population using water use rates derived from
water demand scenarios from the California Water Plan Update 2005. (Id.) The AFEIR
additionally computes the amount of additional water that could be made available from out-of-
service area storage — the only project water management practice that could arguably support
growth — and translates that to potential additional population growth. (AFEIR, pp. 8-6, 8-12 —
8-20.) Plaintiffs’ comments that Articles 18, 21, and 53 must be analyzed for their growth
inducing effects are also clearly addressed by the above cited DEIR and AFEIR discussion of
methodology. Articles 18(a), 21 and 53 are analyzed (Article 53 transfers are included in the
Table A delivery amounts), and as discussed in detail in the AFEIR at pages 8-12 — 8-14, the
only other provision that could have the potential to induce population growth is Article 56(c),
facilitating contractor storage outside the service area.

Plaintiffs claim the EIR’s inability to assess specific impacts of specific developments at the
local level is an impermissible deferral of growth assessment to local decision makers. Both the
DEIR and AFEIR discuss in detail that both legal and practical considerations make a more
detailed assessment of growth at the local level speculative and unwarranted. (DEIR, pp. 8-11,
8-15; AFEIR, pp. 8-8 - 8-12.)

Plaintiffs claim that the EIR’s discussion of cases where the project made no commitment to
specific development is misplaced, suggesting that the Monterey EIR is a commitment to
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specific development requiring detailed analysis of that growth. As a threshold matter, except
for Napa Citizens, the cases noted in the AFEIR’s discussion of growth inducing impacts do not
address CEQA’s requirement to analyze growth inducing effects. Vineyard Area Citizens v. City
of Rancho Cordova (2007) 40 Cal.4th 412 dealt with an EIR’s analysis of water supply for future
phases of development that were disclosed. Stanislaus Natural Heritage Project v. County of
Stainslaus (1996) 48 Cal.App.4th 182 also dealt with water supply for future project
development phases. Rio Vista Farm Bureau Center v. County of Solano (1992) 5 Cal.App.4th
351 addressed whether a Program EIR for a waste facility siting plan was required to analyze in
detail site specific impacts of the contemplated facilities even though there had been no
commitment to those future facilities.

Stanislaus Audubon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144 is a case
dealing with growth inducing impacts associated with a golf course and clubhouse project. The
growth inducing issue was whether development of the project would set in motion market
forces that would create economic pressure for residential growth around the proposed golf
course. (Id., pp. 156-157.) The court held the project might induce residential growth despite
the fact that the area surrounding the project was zoned for agricultural use, and an EIR was
required to analyze the impacts of that growth. (Id.) The case provides guidance on when a
project may have the potential to induce growth. This is not at issue in the Monterey Plus EIR,
as the project’s growth inducing potential is acknowledged and analyzed.

The fact that an analysis of growth-inducing impacts necessarily involves a large number of
variables, including the extent to which elements other than the proposed project contribute to
growth, makes it difficult to predict the ways in which the project might foster or facilitate
growth. This uncertainty led the court in Napa Citizens to conclude that requiring an EIR “to
undertake a detailed analysis of the results of such growth” was not reasonable. (Napa Citizens
for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 371; see
also Federation of Hillside & Canyon Ass’ns v. City of Los Angeles (2000) 100 Cal.App.4th
1252, 1265 [EIR must analyze the growth-inducing impacts of a project, including reasonably
foreseeable consequences, but not speculative effects]; Marin Municipal Water Dist. v. KG Land
Cal. Corp., 235 Cal.App.3d 1652, 1660-63 (1991) [an EIR for water moratorium was adequate in
generally recognizing that the project could affect growth pressures outside the respondent water
district’s territory, even though the EIR did not attempt to predict exactly where redirected
growth might occur].) Consistent with these cases, the Monterey Plus EIR provides a
conservative estimate of the project’s growth inducing potential and analyzes the impact of that
growth in general terms. For future growth, any further degree of analysis would amount to
sheer speculation as the specific locations of growth are unknown and all individual projects
cannot be identified with enough specificity to be analyzed. (See AFEIR, p. 8-10.)

In addition, the DEIR identified previous CEQA documents prepared by various water agencies
for specific Table A transfers that have already taken place and summarized the conclusions and
environmental effects identified in those documents. (See DEIR pp. 8-2 -8-5.)

Plaintiffs also contend that the AFEIR fails to “assess the impacts of known Monterey

Amendment-based transfers in sprawl-intensive areas of north Los Angeles.” To the extent this
comment is focused on the effects of the transfers, the contention is wrong. The EIR’s growth
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inducing analysis specifically includes the effects of the Table A transfers. (AFEIR, p. 8-7.)
Further, the summary of previous CEQA documents for Table A transfers specifically includes
the transfer to Castaic Lake Water Agency and summarizes the effects identified in that
document, as it does for seven other Table A transfers. To the extent Plaintiffs are arguing that
the Monterey EIR must identify actual developments that may have been facilitated by the Table
A transfers and disclose the specific resulting environmental effects, that argument has no merit.
CEQA expressly refers to indirect impacts as those impacts which are “reasonably foreseeable.”
(Guidelines, § 15358(a)(2).) While growth generally may be a reasonably foreseeable
consequence of the Table A transfers, the specific development proposals and their specific
impacts are not. Courts construe “reasonably foreseeable” narrowly to mean those indirect
physical changes from a project that can be known with some certainty. (See e.g., Wal-Mart
Stores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273 [construction of a Wal-Mart store
outside of city limits due to a zoning ordinance was not reasonably foreseeable because there
was no evidence in the record regarding any plans by Wal-Mart to actually build such a store].)
Because developments within a particular service area would be expected to rely on a variety of
water sources, it is beyond DWR’s ability to identify with any degree of certainty the actual
developments that have been facilitated by the Table A Transfers, and further, to identify the
actual environmental effects of those development. Also, it should be noted that the Settlement
Agreement calls for the EIR to analyze “the potential environmental effects relating to (a) the
Attachment E Transfers and (b) the Kern-Castaic Transfer, in each case as relating to the
potential environmental impacts of approving the Monterey Amendments,” not the impacts of
specific developments or developments generally. (Settlement Agreement,  111.C.4.)

Finally, it should be noted that EIR’s evaluation of Table A transfers previously evaluated in
other completed CEQA documents is in fulfillment of the Settlement Agreement provision noted
above, and not an independent requirement of CEQA. Courts have held that a lead agency need
not evaluate growth-inducing impacts if the growth is already planned and has already been
evaluated in an EIR. In Sierra Club v. West Side Irrigation District, 128 Cal.App.4th 690
(2005), appellants argued that the CEQA initial studies for two water supply assignments to the
City of Tracy failed to analyze whether the assignments would induce growth beyond that
already approved in the general plan and analyzed in the general plan EIR. The court disagreed,
finding that the initial study clearly stated that the water was to be assigned only to those areas
already subject to the City’s general plan, and that even though the water from the assignments
was to be commingled with the City’s existing supply, the water would merely provide
“additional water for uses that [would] become established according to the City’s General
Plan.” (lId. at 702.) Crucial to the court’s decision was the fact that there was “no evidence in
the record that the assignments will induce growth not already planned and evaluated on a macro
level in the general plan and the general plan EIR.” 1d. at 703; see also Friends of the Eel River
v. Sonoma County Water Agency, 108 Cal.App.4th 859, 877 (2003) (water agency properly
relied on growth inducing analysis in general plan EIRs to describe the growth that an
augmented water supply might facilitate).

The Monterey Plus EIR’s discussion of growth inducing impacts fully complies with CEQA.

Like the EIR in Napa Citizens, this discussion need not be a “detailed analysis,” particularly
given that growth throughout the SWP service areas involves an excessive “number of variables”
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making it difficult to predict in any degree of detail the specific ways in which the project might
foster or facilitate growth.

Paper Water

Plaintiffs claim the “AFEIR [fails] to disclose and analyze project-related paper water impacts,”
apparently conflating the Monterey EIR’s analysis of “paper water” with a more general analysis
of the relationship between water supply and growth. (“The AFEIR belatedly recognizes the
‘common sense connection between water and growth.””) The DEIR devotes an entire 12-page
chapter (Chapter 9) and the AFEIR devotes 42 pages to the subject of “Reliability of Water
Supplies and Growth.” Although this topic probably could have been more accurately named,
the discussion is clear that the purpose of the analysis is specifically “to explore whether
planners in the SWP service area relied on full Table A amounts in the SWP long-term water
supply contracts and, if so, whether that SWP “paper water problem could be ameliorated if
Avrticle 18(b) were retained and invoked.” (DEIR, p. 9-1.) This analysis is provided to respond
directly to Plaintiffs’ argument in PCL v. DWR that planning agencies were overestimating SWP
water availability by basing planning decisions purely on contractual Table A amounts, as well
as to address the Court of Appeal’s footnote in its decision that ““there is certainly the possibility
that local decision makers are seduced by contractual entitlements and approve projects
dependent on water worth little more than a wish and a prayer.”” (Id.) The analysis does not
purport to examine in detail the myriad factors involved in the relationship between water supply
and growth generally nor is there any requirement in CEQA to do so; CEQA merely requires an
analysis of the project’s growth inducing potential and that analysis is presented in Section 8 of
the DEIR.

To address Plaintiffs’ fears that information on SWP water availability was not being made
readily available, the Settlement Agreement with Plaintiffs requires that “[cJommencing in 2003,
and every two years thereafter, the [Department] shall prepare and deliver to all State Water
Project (SWP) contractors, all city and county planning departments, and all regional and
metropolitan planning departments within the project service area a report which accurately sets
forth, under a range of hydrologic conditions, the then existing overall delivery capability of the
project facilities and the allocation of that capacity to each contractor.” (Settlement Agreement,
Attachment B.) Plaintiffs now complain that DWR, by carrying out this obligation of the
Settlement, has somehow violated CEQA because the ‘biennial reliability reports’ should have
been “incorporate[d] into the EIR” as “[t]he preparation of those reports is a subset of the project
under review, not simply a separate project.” The biennial reports are disclosed as a component
of the proposed project (DEIR p. 4-9), but their release should not have been delayed until
publication of the DEIR because: 1) such a delay would have violated the Settlement Agreement
and 2) the reports merely contain planning information the disclosure of which has no possibility
of affecting the physical environment.

Plaintiffs contend that the “reliability reports’ water delivery probability curves—which still
vastly exceed historic deliveries—create a new ‘cyber water’ problem of inflated delivery
expectations.” That the reliability reports’ projections of future deliveries exceed historic
deliveries is to be expected — historic deliveries were lower because Contractor demands were
lower. Plaintiffs provide no credible evidence that the reliability reports overestimate supply
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availability, and even if they had, deference is owed to DWR’s determinations. (See, e.g.,
Western States Petroleum Association v. Superior Court (1995) 9 Cal.4th 559, 572; Laurel
Heights Improvement Assoc. v. Regents of University of California (1988) 47 Cal.3d 376, 393
[“A court's task is not to weigh conflicting evidence and determine who has the better
argument”].)

Plaintiffs also contend that “the AFEIR impermissibly defers to local assessment whether the
Monterey Amendments’ changes in articles 18(a), 18(b), 21, and 53 have facilitated new
development and made demand for Delta exports more rigid.” If Plaintiffs are suggesting that it
is not within the discretion of local agencies to plan for growth and approve development, that
assertion is thoroughly addressed by the AFEIR and is wrong as a matter of law. (AFEIR, pp. 9-
3-9-4)

Finally, Plaintiffs disagree with the DEIR and AFEIR’s conclusion concerning the effect of SB
610 and SB 221, citing to Hanak (2005) and Orange County Grand Jury (2008-2009) for support
that “paper water” continues to be a problem. First, the Monterey Plus Project and EIR do not
set out to solve all problems that may exist in the local water supply and land use planning
processes. That role is for the legislature and the local agencies. The Monterey EIR merely
looked to see whether “land use planners and decision makers would base their decisions only on
the Table A amounts in the SWP long-term water supply contracts.” (DEIR, p. 9-11.) It found
from the documents examined that not to be the case. (Ibid.) Second, the DEIR’s conclusion
regarding SB 610 and SB 221 is that “with passage of Senate Bills 610 and 221, and the biennial
publication of the State Water Project Delivery Reliability Report by the Department, it is almost
certain that future land use and water supply planning will be more closely linked than they had
in the past.” (Id.) This conclusion is clearly supported by the evidence; indeed by the Hanak
report Plaintiffs cite. (ld.) (See also Orange County Grand Jury, Paper Water (2008-2009), p. 2
[Legislation was enacted within the past eight years to increase the responsible coordination
between approval of projects that induce growth in population and identification of water
supplies to support increased demand. ... [T]hese measure have helped to place a greater
importance on responsible planning, identifying long-term water supplies preceding major
development approvals.].)

CALSIM 11

Plaintiffs claim that “DWR continues to ignore critical flaws in the CALSIM Il model, and major
limitations on its application to this project,” and as support for this claim refer to “reasons
exhaustively presented” in the DEIR comments of Steve Dunn and Arve Sjovold (comment letter
22). Plaintiffs then go on to claim that, “in the AFEIR, DWR... ignored these concerns again.”
This is patently false. Issues regarding CALSIM I1 that Plaintiffs have continued to raise have
been discussed and responded to multiple times: in many discussions during meetings of the
Monterey Plus EIR Committee; in two written memorandums from DWR to the Monterey Plus
EIR Committee during preparation of the DEIR (dated March 16, 2005, and September 22, 2005
[AFEIR, p. 6.3-12]); in the DEIR (pp. 5-9 — 5-11); and in the AFEIR (Section 6.3). The DEIR
comments of Dunn and Sjovold are exhaustively responded to in the AFEIR in Section 6.3,
particularly in Subsections 6.3.2.3 and 6.3.2.5 (pp. 6.3-12 — 6.3-15 and pp. 6.3-18 — 6.3-22,
respectively), and in the individual responses to their comments (pp. 6.3-32 — 6.3-37).
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Ironically, Plaintiffs complain that in the AFEIR, “DWR not only ignored these concerns again,
but refused to conduct any new modeling runs in response.” Plaintiffs’ expressed concerns are
that CALSIM II has “critical flaws,” and “major limitations on its application to this project.”
Plaintiffs have not previously requested any new modeling runs, and it is unclear how new
modeling runs using what they believe is a flawed model would satisfy their concerns.

Plaintiffs state that, “the AFEIR finally acknowledges that CALSIM I1, as an optimization
model, ‘effectively excludes the possibility of operating the SWP in a manner that would
decrease exports.’(AFEIR, 6.3-34.)” The plaintiffs’ quote of the AFEIR text here, from the
individual response to Comment 22-6, isincomplete. The sentence quoted starts out by referring
to the master response subsection that addresses this comment (“As noted in FEIR Subsection
6.3.2.3...”). However, the master response in Subsection 6.3.2.3 does not in fact describe
CALSIM 11 as an optimization model. It restates a comment made on the DEIR on this issue
(“Other comments state that because CALSIM 11 is an optimization model, it effectively
excludes the possibility of operating the SWP in a manner that would reduce rather then [sic]
increase exports from the Delta.”), and then goes on to explain why DWR disagrees with this
comment. (AFEIR, p. 6.3-13.)

Plaintiffs claim that, “as documented in the Dunn and Sjovold letter, the EIR here has failed to
disclose relevant shortcomings in CALSIM Il and its application to the project.” First, the issues
raised in the Dunn and Sjovold letter are for the most part misunderstandings (of use of
operations simulation models such as CALSIM 11, of SWP operations, and of SWRCB D-1641
regulatory requirements), and are not shortcomings of the CALSIM Il model. As noted by DWR
in its September 22, 2005, memorandum to the Monterey Plus EIR Committee, “CALSIM Il is
an important tool used by DWR and other State and federal agencies to study many technical and
policy issues related to water supply reliability, environmental management and performance,”
and other measures. In this same memorandum, DWR states that it “believes that CALSIM 11
will provide the essential and adequate data needed to allow decision-makers to make well-
informed, intelligent decisions concerning some of the project’s environmental consequences.”
(AFEIR, Appendix C) The Contractors agree and support its use in this EIR.

While CALSIM Il is the best tool available for SWP operations analyses, “the Department
recognizes that CALSIM 11 is not a perfect model.” (AFEIR, p. 6.3-6.) DWR has acknowledged
a number of possible model shortcomings in the AFEIR that are relevant to its DEIR analyses,
including that CALSIM II: is better used for comparative studies (as was done for this EIR) than
for predictive studies (AFEIR, p. 6.3-3); does not model all of the provisions of the Monterey
Amendment (AFEIR, p. 6.3-3); estimates Article 21 deliveries to individual contractors less
accurately than Table A deliveries (AFEIIR, p. 6.3-6); does not react to “real time” issues such
as fish densities near pumps (AFEIR, p. 6.3-13); and loses some real-time daily variability with
its monthly time step (AFEIR, p. 6.3-24).

Plaintiffs fail to acknowledge that, largely in response to their concerns about CALSIM II, DWR
pursued alternative ways to analyze certain impacts of the Monterey Amendment. (AFEIR, p.

6.3-12.) Alternative analyses included conducting a number of studies using historical data since
the Monterey Amendment was implemented to estimate actual impacts. These historical studies
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were used to provide a check on CALSIM I1 allocation results (Study No. 1), and to evaluate
provisions of the Monterey Amendment not modeled in CALSIM 11 (Study Nos. 2 and 3).
(AFEIR, pp. 6.3-2 — 6.3-4, Table 6.3-1.) Plaintiffs also fail to recognize the limited use of
CALSIM Il in the DEIR. The DEIR only relies on CALSIM 11 to estimate: total deliveries by
the SWP, base flows in the Sacramento and Feather Rivers, storage in Lake Oroville and San
Luis Reservoir, and potential changes in Delta hydrodynamic conditions and water quality.
(AFEIR, p. 6.3-3.) As indicated on this same page, DWR “determined that it was appropriate to
use the model for these purposes.” Other analytical methods are used to determine the remaining
operational and environmental effects of the proposed project.

In summary, DWR has more than adequately responded to Plaintiffs’ concerns about the
CALSIM 11 model, has identified relevant shortcomings of the model in the AFEIR, and has
gone to great lengths to include alternative quantitative analyses in the DEIR, largely in response
to Plaintiffs’ concerns, so that CALSIM Il is not the only analytic tool used to evaluate potential
impacts of the proposed project.

Climate Change

Plaintiffs state that the AFEIR’s assessment of project-related climate impacts is limited to
statewide greenhouse gas emissions, and assert that this “[ignores] project-related effects on the
location of development on the erroneous premise that this is solely a local matter.” Here, they
cite to AFEIR page 12-4, which says no such thing. In fact, page 12-4 states that “[the DEIR]
recognized that the proposed project may result in changes in growth patterns at the local level,
but would not have an effect on statewide population growth and thus ‘within the SWP service
area as a whole, the proposed project would not result in any changes in GHG emission due to
growth’.” So there is no premise that “this is solely a local matter.” Instead, the DEIR reasoned
that the proposed project would have no effect on natural increase or net migration to the State,
and thus no effect on statewide population, but that it could result in a shift in the location of
growth at the local level. (DEIR, p. 8-6; p. 12-14.) Because the result would be merely a shift in
growth within the State, there would be no discernible change in greenhouse gas emissions due
to growth, and therefore no proposed-project induced growth impact on climate change.

Plaintiffs complain that the AFEIR “refused requests to incorporate climate change analysis
throughout the EIR.” It is unclear what benefit doing so would provide, and Plaintiffs fail to
provide any. Including additional duplicative layers of analysis and discussion throughout the
EIR would generate a large amount of additional paper and unnecessarily complicate what is
already a complex document, without adding any useful information beyond what the DEIR
already contains (i.e., that the potential environmental impacts of the proposed project are
relatively small, whether evaluated against a baseline using historic hydrology or a baseline that
includes the effects of climate change; and that with climate change, potential impacts would
likely be even smaller). The purpose of an EIR is to inform decision-makers and the public
about the potential environmental impacts of a proposed project, not to generate additional paper
as Plaintiffs request. (See, CEQA Guidelines, § 15003(g).)

Plaintiffs note that DWR “declined to study the climate effects” of the Monterey Amendment on
greenhouse gas emissions from growth due to transfers, Article 18(a), of retaining pre-Monterey
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allocation rules, and investment in the Plumas Watershed Forum to mitigate climate change
impacts. Regarding the first three of these items, as discussed above, DWR reasoned that
because the effect would be merely a shift in growth within the State, there would be no
discernible change in greenhouse gas emissions due to growth. Therefore, there are no climate
effects to study. Regarding the last item, the DEIR did not identify any climate change impacts
that required mitigation, and thus there are no climate effects to study.

Environmental Consequences of Financial Restructuring

Plaintiffs claim that financial restructuring under Article 51 of the Monterey Amendment would
provide “an enormous revenue stream” to the SWP Contractors. However, Article 51 does not
provide a “revenue stream.” As explained in both the DEIR and AFEIR, under the financial
restructuring, Contractors may receive a reduction in their annual charges if DWR revenues
exceed specified needs. (DEIR, p. 4-8; AFEIR, p. 4-3, pp. 4-17 — 4-18.) To clarify, the
“revenues” referred to here are the revenues from the Contractors that DWR would charge to
them under the other, pre-Monterey Amendment payment provisions of the long-term water
supply contract. Under Article 51, if those revenues (i.e., payments from the Contractors) would
exceed DWR’s revenue needs (for payments for general obligations bonds, revenue bonds,
maintenance, operation and replacement costs, reimbursement of the California Water Fund, and
deposits into the State Water Facility Capital Account), then DWR may reduce the amount it
charges to the Contractors by the amount of that excess, up to certain specified amounts. So
there is no “revenue stream” to the Contractors, but a reduction in what would otherwise be
overpayments by the Contractors. This is not state taxpayer money going to the Contractors. It
is a reduction in charges to Contractors that would otherwise be paid by ratepayers, and in some
cases local property taxpayers, within the Contractors’ service areas.

Plaintiffs also claim that the “AFEIR concedes” that DWR did not analyze Article 51 for
environmental impacts, “based on the theory that doing so would be “speculative’.” This is a
misleading characterization of what DWR did and stated, since it ignores the non-speculative
step in DWR’s assessment. As indicated in both the DEIR and AFEIR, if DWR determined that
an article could cause changes in the way SWP water is stored or conveyed, then it was assumed
that it could have the potential to produce a change in SWP or Contractor operations, which
might in turn have environmental effects. If an article did not produce an operational change, as
was determined in the case of Article 51, it was not analyzed for environmental impacts. (DEIR,
p. 6-15, Table 6-3; AFEIR, p. 4-18, p. 17-51.) So DWR did indeed assess Article 51, but in
those areas in which DWR did not have to speculate (i.e., the way SWP water is stored or
conveyed), DWR could not discern any operational or physical change caused by Article 51. It
is the step beyond this that DWR has stated is speculative. DWR correctly noted that it *“is not
an auditing agency,” and does not have the ability to “trace where, how, and when the funds not
given to [DWR] are distributed or used by each SWP contractor, and therefore [DWR] cannot
identify or analyze physical changes or ‘environmental impacts that can be traced to such
[economic or social] changes’.” (AFEIR, p. 4-18, p. 17-51.)

In fact, it would likely be difficult even for an individual Contractor to determine the disposition

of funds it did not pay to DWR, just as it would be difficult for an individual person to determine
the disposition of money not spent on a bill that was reduced. An M&I Contractor might use the
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funds it would otherwise have paid to DWR in any number of ways, such as: putting the money
in its own rate stabilization fund to draw upon in a future wet or water-short year when water
sales and associated revenues are low; reducing or delaying a rate increase for its ratepayers;
expanding its water conservation programs; increasing or offsetting costs of additional
development of local supplies, such as water recycling or groundwater clean-up and recovery
programs; pursuing storage programs or additional supplies to improve supply reliability; or
increasing expenditures on facility maintenance or improvements in its service area. Each
Contractor, through its public agency board of directors, makes its own decisions regarding the
disposition of any funds not paid to DWR, depending on its own needs and mix of supplies, and
its own political, economic, and other circumstances within its service area. In any given year,
an individual Contractor might decide to use a portion of any funds not paid for several of these
purposes. And that same Contractor might make different decisions from year to year,
depending on year-to-year variations in supplies (e.g., it might increase spending on conservation
or public education programs in drought years), temporary or long-term impacts to other service
area supplies, or changes in direction by its board of directors. In any case, if a Contractor
initiates new or expanded projects with potential environmental impacts, those projects would
each be subject to CEQA, regardless of whether project costs are paid for or partially offset by
the reduction in payments to DWR under Article 51.

In the case of the agricultural Contractors, the amount of any reduction in charges for them under
Article 51 is instead deposited by these contractors into an Agricultural Rate Management Trust
Fund that was established under this article. (DEIR, p. 4-9.) These deposits are then available to
the agricultural Contractors for use in paying their SWP bills to DWR in years with less than full
Table A supplies (and in the case of Tulare Lake Basin WSD, in years when irrigable land is
flooded). Disbursements from the trust fund are limited to this purpose, so any charge reductions
for the agricultural Contractors, who receive about 25 percent of total reductions in SWP charges
under Article 51, are used solely to provide a degree of SWP rate stabilization from year to year
for them, which was an important objective of the Monterey Amendment.

The Plaintiffs also contend that the AFEIR should have compared the proposed project’s
environmental impacts with “enforcement of Article 18(b),” which they claim might have
eliminated reliance on paper water without imposing “the high public costs of Article 51.” Such
a comparison is included in the DEIR with Court-Ordered No Project Alternatives 3 and 4,
which include invocation of Article 18(b) and no Monterey Amendment provisions, including no
Acrticle 51 rebates. The shift in SWP supplies between agricultural and M&I Contractors for the
baseline, proposed project, and all alternatives is shown in DEIR Tables 11-3 through 11-6, and a
comparison of environmental impacts between alternatives is included in DEIR Table 11-23. As
discussed above, there are no “high public costs of Article 51,” but instead, a reduction in
charges to Contractors that would otherwise be paid by ratepayers, and possibly local property
taxpayers, within the Contractors’ service areas.

The Plaintiffs contend that the AFEIR should also have evaluated the environmental
consequences of Article 51°s effect on water rates. As discussed above, it would be difficult, if
not impossible, for DWR or likely even for the Contractors, to try to trace the disposition of
funds not paid to DWR due to charge reductions under Article 51. The exception is charge
reductions to the agricultural Contractors, which are deposited into a trust fund used for paying
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their SWP bills to DWR in water-short years, with the result being more stable water rates, not
new projects with potential environmental impacts. For the M&I Contractors, the exercise
becomes speculative. To the extent funds not paid to DWR are put in a rate stabilization fund, or
are used to reduce or delay a rate increase, the result would be more stable rates from year to
year, or slightly lower rates temporarily, but no new projects with potential environmental
impacts. To the extent funds not paid to DWR are used instead for conservation programs, there
would be no impact on water rates and no environmental impacts. To the extent funds not paid
to DWR are used instead for new or expanded projects, there would be no impact on water rates,
but potential environmental impacts. As noted above, however, any such projects would each be
subject to CEQA, regardless of whether project costs are paid for or partially offset by the
reduction in payments to DWR under Article 51.

Project Alternatives

Plaintiffs attempt to distinguish the California Supreme Court’s ruling on alternatives in In re
Bay-Delta on the basis that the Calfed EIR was a program document is unavailing. Plaintiffs’
sole quotation from In re Bay Delta was made by the Court with respect to whether or not, in the
Court’s view, the Calfed EIR’s co-equal goals of ecosystem restoration and water supply
improvement were achievable in the long term. (In re Bay-Delta, supra, 43 Cal.4th at 1168.) In
the case of the Monterey EIR, which incidentally is also a Program EIR for several project
elements (see AFEIR pp. 1-1 - 1-2), there is no question that the project objectives can be
achieved. This has been proven by historic operations since 1996 when the Monterey
Amendment was first implemented. Thus, the fact the Monterey program’s objectives are more
specific and concrete than the Calfed program’s, and arguably more achievable, tends to make
the In re Bay-Delta decision more on point, not less.

Plaintiffs contend that the Monterey EIR somehow failed to comply with CEQA because it did
not contain an alternative to “address key issues raised by the plaintiffs.” Alternatives in CEQA
are not a popularity contest and there is no requirement that a potential alternative be studied in
detail merely because someone suggested it. As the AFEIR explains, under CEQA a “candidate
alternative” must meet “most” of the proposed project’s objectives; avoid or lessen the proposed
project’s significant adverse environmental impacts; and be feasible and implementable in a
reasonable period of time. (AFEIR, p. 11-4.) (See also Guidelines, § 15126.6 (a) [“An EIR shall
describe a range of reasonable alternatives to the project, or to the location of the project, which
would feasibly attain most of the basic objectives of the project but would avoid or substantially
lessen any of the significant effects of the project”].) All of Plaintiffs’ proposed alternatives
were considered, but were properly rejected for failing to meet most of the project objectives,
failing to prove feasible, or failing to address a significant impact of the proposed project. (See
DEIR, pp. 11-3 - 11-7; AFEIR, pp. 11-12 - 11-25.)

Plaintiffs contend that the EIR improperly rejected two alternatives — PCL’s suggested
“Improved Reliability Through Environmental Enhancement” and “Kern Fan Transfer with Trust
Conditions” alternatives — on the grounds that they would not meet most project objectives.

With respect to the basis for rejection, this is not entirely true, as these proposed alternatives
were rejected on multiple grounds.
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For the “Improved Reliability Through Environmental Enhancement” proposed alternative, the
DEIR concluded that it would not meet any of the project objectives and would conflict with the
basic terms of the long-term water delivery contracts. (DEIR, p. 11-6.) PCL’s comments argued
that this proposed alternative could meet one of the six specific objectives for the Monterey
Amendment — namely, improving reliability and flexibility of SWP supplies. In considering this
comment, DWR disagreed that this proposed alternative could meet any of the project objectives,
disagreed that it could restore the ecosystem or lessen the need to constrain water operations, and
further found that it would “increase times of shortage and increase conflicts and disputes among
the contractors and the Department,” “increase financial pressures on the agricultural contractors
in times of drought and supply reductions,” and “reduce the benefits of the water supply
management practices by reducing the amount of water available to contractors and reducing the
flexibility of the SWP system.” (AFEIR, p. 11-19.) DWR also properly concluded that this and
another alternative “are not only infeasible, but really different projects addressing different
objectives.” (Id.)

In addition, in In re Bay Delta, the Supreme Court rejected a proposed alternative that was
similarly advocated for its general environmental benefit and held that the pertinent question is
whether the alternative would substantially lessen any adverse environmental impacts of the
proposed project — not preexisting (baseline) environmental problems. (43 Cal.4th at 1167.)

Plaintiffs contend that the AFEIR should have analyzed their proposed “Kern Fan Transfer with
Trust Conditions” alternative, because it would meet project purposes devoting KFE to more
than local use. As previously noted, that is not the test under CEQA for a permissible alternative
— it must meet most project objectives, be feasible, and reduce significant environmental impacts
of the project. The AFEIR explains that Plaintiffs’ proposed alternative was rejected because it
would require water stored by local authorities to be used for “statewide environmental benefits,
which does not meet any of the project objectives. (AFEIR, 11-14.) Rather, Plaintiffs’
alternative is an altogether different project with different objectives. (Id.) The AFEIR
explained, further, that the California Supreme Court in In re Bay Delta held that a lead agency
need not consider an alternative that cannot achieve the project’s underlying basic purpose or
goal (43 Cal.4th at 1166), which in this case is to resolve conflicts and disputes regarding water
(shortage) allocation between and among SWP Contractors and DWR and related issues
pertaining to SWP management and financing (AFEIR, p. 11-11). A requirement that SWP
water be stored in Kern County by local authorities, but be used for statewide environmental
benefits would not meet the basic goal of the project. To the contrary, further reducing
Contactor supplies would exacerbate, rather than resolve, conflicts and disputes about how to
allocate SWP shortages among Contractors.

Furthermore, the AFEIR explained that Plaintiffs’ transfer with trust alternative would not be
feasible because it would require finding additional funding sources and reaching agreement with
the local authorities. (AFEIR, p. 11-14.) As provided in the AFEIR, prior to the Monterey
Amendment, DWR had determined that it could not feasibly develop a water bank on the KFE
property in part because it was unable to obtain an agreement with local authorities. (AFEIR, p.
16-4.) There is no substantial evidence that local authorities would have agreed to accept
transfer of the KFE property, subject to requirement that water be stored for statewide
environmental benefits.
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Plaintiffs have also failed to explain how the alternative would eliminate or reduce significant
impacts of the proposed project. Plaintiffs apparently contend that any alternative should be
considered if it has statewide environmental benefits —a notion that was rejected by the Supreme
Court in In re Bay Delta. (43 Cal.4th at 1167.) The AFEIR concludes that the KFE property
transfer and development and operation of the KWB by local authorities have not resulted in any
unmitigated significant environmental impacts. (E.g., Appendix E.) Instead, the AFEIR
concludes that the proposed project’s potentially significant adverse impacts are all attributable
to the water supply management measures. (AFEIR, p. 5-10.) There is no substantial evidence
that storing water in Kern County for statewide environmental benefits would reduce the
potentially significant impacts caused by the water supply management measures. Thus, DWR
was also justified in not analyzing the Kern Fan transfer with trust alternative because it will not
substantially lessen significant adverse project impacts.

With respect to Plaintiffs’ continuing complaint about the Contractors’ involvement in the
formation of the underlying project — the Monterey Amendment — this complaint has been
addressed under the heading “Project Objectives and Lead Agency Role.”

* * * * *

The Settlement Agreement is clear as to what constitutes a mediation issue and the party
objecting to the AFEIR has the obligation to demonstrate that one or more elements of the
document are contrary to CEQA, the Settlement Agreement, or relevant case law. The Plaintiffs
have failed in all three respects and the Contractor’s request that Director Snow approve the
AFEIR for final certification.

Sincerely,

e e

Adam Kear )
On behalf of SWC representatives on the
Monterey Plus EIR Committee

cc: Honorable Daniel Weinstein, Mediator
Monterey Plus EIR Committee
Terry Erlewine
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STATE OF CALIFORNIA — CALIFORNIA NATURAL RESOURCES AGENCY

DEPARTMENT OF WATER RESOURCES

1416 NINTH STREET, P.O. BOX 942836
SACRAMENTO, CA 94236-0001

(916) 653-5791

October 15, 2009

Re: Referral under Section llI(H)(3) of the Settlement Agreement
Dear Settlement Agreerﬁent Parties:

By Roger Moore’s letter of August 13, 2009, Plaintiffs’ representatives to the EIR
Committee have referred to the Director a number of potential- mediation issues
following their review of an Administrative Draft of the Final EIR on the Monterey
Amendment to the SWP Contracts (Including Kern Water Bank Transfer) and
Associated Actions as Part of a Settlement Agreement (Monterey Plus) (AFEIR).
The SWP Contractor representatives to the EIR Committee stated in an August
14, 2009 e-mail that they did not intend to refer any issues to the Director.
Plaintiffs requested a response to their letter by September 15, 2009. As stated
in my letter, dated August 31, 2009, however, | felt more time was required to
give the issues raised by Plaintiffs the serious consideration they merit, and to
provide the EIR Committee with a thoughtful and reasoned response.

- The Departmentvhas been working diligently for several years now with the EIR

Committee established by the Settlement Agreement to prepare an
environmental impact report (EIR) for the Monterey Amendment and the
Settlement Agreement. The EIR Committee is sometimes called the 4x4
Committee because both Plaintiffs and SWP Contractors have four
representatives on the Committee. Both Plaintiffs and SWP Contractor EIR
Committee representatives have provided advice and recommendations to the
Department and had substantial opportunity to provide input into the scope of the
EIR. Throughout the process, the Départment has considered both Plaintiffs’
and SWP Contractors’ comments, as well as comments from other responsible
and trustee agencies and the general public. Over 24 meetings have been held
with the EIR Committee. Many changes in the EIR were a result of input from

‘the EIR Committee representatives.

The EIR Committee representatives were given ample opportunity to review and
comment on the EIR, including a review of a preliminary administrative draft in
June 2008 and a later administrative draft in January to March 2009. Although
two weeks were originally allotted for review of the AFEIR in July and August
2009, the EIR Committee representatives ultimately had three weeks for review,
with additional time available if Committee representatives felt this time was not
sufficient. No request was made to extend the review period.

The Department appropriately defined the project subject to CEQA review as the
Monterey Amendment and the Settlement Agreement (the proposed project).

ARNOLD SCHWARZENEGGER, Governor
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While the Department could have proposed a different project that encompassed
other, broader issues, such a proposed project was not necessary or required to
meet the purpose and objectives of the proposed project. All recommendations
made by Plaintiffs or the SWP Contractors were given due consideration. Where
the Department did not agree with the recommendations, the Department set
forth its reasons for not adopting those recommendations in the AFEIR. With
respect to the specific issues raised by Plaintiffs in their August 13, 2009 letter,
these reasons are set forth again below. The Department’s disagreement with
Plaintiffs’ views regarding the analysis and/or conclusions in the AFEIR does not
equate to a CEQA defect. On the contrary, differing views are common and are
to be expected in a robust CEQA review.

The AFEIR does not, and was not intended or required to address under CEQA,
the comprehensive water policy issues Plaintiffs identify. Resolution of other,
broader issues concerning the SWP (including water for the protection of listed
species) is being discussed in other forums, is beyond the scope of the proposed
project, and need not be resolved as part of the proposed project.

Referral of Mediation Issues. Plaintiffs’ August 13, 2009 letter raises issues
pursuant to Section llI(H) of the Settlement Agreement, which sets forth a
process for review of Mediation Issues. Mediation Issues are defined in Section
I(U) as “any issue relating exclusively to the compliance of the New EIR with any
of the following requirements: (a) the requirements of CEQA; (b) the direction of
the courts in the underlying litigation; or (c) the terms and conditions of this
Settlement Agreement”. Section llI(H)(1) states that “if the Plaintiffs’ or SWP
Contractors’ representatives of the EIR Committee, or both, disagree with DWR’s
proposed approach with respect to a Mediation Issue, such representative may
refer the issue in writing to the Director or DWR.”

Section Ili(H)(2) states that if two-thirds of the Plaintiffs’ representatives “disagree
with the Director’s written decision with respect to a Mediation Issue....such
representatives may refer the issues in writing for consideration to the Mediator.”
Section IlI(H)(4) states that “in the event of a referral, the Mediator will consider
the views of the representatives of the EIR Committee and the DWR Director and
will provide a written advisory opinion to the EIR Committee and the DWR
Director.” Section IlI(H)(5) states that “after receipt of an advisory opinion from
the Mediator, the DWR Director shall make a final decision on the issue.”
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Director’s lli(H)(1) Decision

Summary

Plaintiffs identify a number of potential mediation issues. As Plaintiffs
acknowledge, the issues are familiar to the Department as the result of the
extensive EIR Committee process and public comments on the Draft EIR
(DEIR). Nonetheless, as it has throughout this process, the Department
thoroughly re-examined and evaluated each issue. For the reasons detailed
below, the Department determined that the issues Plaintiffs identified have been
adequately addressed in the DEIR and the AFEIR and that the analysis and
conclusions in the AFEIR do not need to be revised, except for minor
clarifications as discussed below. When the responses in this letter refer to the
AFEIR, they include all information included in the AFEIR, the DEIR, and their
respective appendices and any documents incorporated by reference. The
responses in this letter are based on the analyses contained in the AFEIR; no
new information is put forward in this letter that is not discussed in the AFEIR.

The following summary briefly addresses the main issues Plaintiffs set forth in
their letter and the basis for the Department’s response. A more detailed
response is attached as Attachment 1.

e Public Participation. Plaintiffs, the SWP Contractors, and the public have
been extensively involved from the outset in the development and
preparation of the AFEIR. While Plaintiffs do not support all the
conclusions that the Department reached, they and others have had

_significantly more participation in this process than is common or required
under CEQA.

e Scope of the AFEIR. The proposed project evaluated in the AFEIR is the
continued operation under the Monterey Amendment and the Settlement
Agreement, on which the Department has been acting since 1995 and
2003, respectively. The Monterey Amendment addresses, in general
terms, water allocation and management practices between and among
the Department and the SWP Contractors, as well as financial provisions
relating to the SWP. The proposed project does not encompass broader
water policy and Delta issues. Correspondingly the AFEIR does not
attempt to address or reach conclusions with respect to such issues.

e Baseline. Because the SWP had been operated under the Monterey
Amendment for over seven years before issuance of the NOP, the AFEIR
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analyzes two time periods — historical (1995-2003) and future (2003-
2020). Both time periods have a baseline of 1995. Consistent with the
scope of the proposed project, the baseline established in the AFEIR is
the operation of the SWP in accordance with the pre-Monterey
Amendment long-term water supply contracts adjusted to include certain
specific events that are expected to occur over time and that are not
related to the Monterey Amendment or the Settlement Agreement. This
approach permitted a more thorough and relevant evaluation of potential
proposed project impacts.

e Methodology. Throughout this process, and in the EIR Committee, in
particular, the methodology of the AFEIR has been extensively discussed
and debated. After considering all input, the Department utilized a
combination of tools to identify and evaluate potential project-related
impacts, including the CALSIM Il model and historically-based analyses.
The AFEIR identified both benefits and limitations of the analytical tools
used in the AFEIR, including the CALSIM Il model, and determined that
they provided the best available evaluation and quantification of potential
impacts related to the proposed project. ‘

¢ Delta Impacts. The proposed project will not increase exports beyond
levels authorized by the Department’s water right permits, and as
permitted or allowed by hydrological conditions and applicable legal
restrictions and limitations imposed on SWP operations. Moreover, the
AFEIR found that the proposed project did not result in significant, if any,
increased Delta exports compared to the levels that would occur without
the proposed project in effect. It also found that all potential Delta impacts
were and will be mitigated by operation of the SWP in compliance with
applicable legal restrictions.

e Kern Water Bank Lands (KWB Lands). The AFEIR analyzed the potential
environmental impacts related to the transfer of the Kern Fan Element
(KFE) property from state to local control (administered locally as KWB
Lands). Among other conclusions, the AFEIR found that the transfer did
not increase, and may decrease, the amount of water transferred out of
the Delta, and that water sales resulting from the transfer did not stimulate
growth in southern California.

e Growth. The AFEIR evaluated potential growth impacts and determined
that the proposed project could create potentially significant impacts,
including conversion of agricultural and wildlife habitat areas and other air
and water quality, traffic and noise impacts associated with local urban
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development. The AFEIR concluded, consistent with CEQA, that any
potential impacts resulting from local development were too speculative to
be meaningfully evaluated in the AFEIR. It also concluded that neither the
Department nor most local water supply agencies have authority or control
over local planning decisions and that local decision making agencies are
the appropriate entities to make CEQA evaluations at the local level.

e Water Supply Reliability. The AFEIR addressed whether the proposed
project would create adverse environmental impacts due to local planners’
misunderstanding of SWP water supply reliability (or unreliability). The

| AFEIR found that the proposed project may, in fact, help alleviate the

| “paper water” issue due to the availability of better information regarding

| the variability of SWP water supplies, including the Department’s biennial
\ reliability reports issued pursuant to the Settlement Agreement.

| e Alternatives. The AFEIR identified and evaluated several alternatives,

; including four no-project alternatives, consistent with CEQA and the

; court’s decision in Planning and Conservation League v. Dept. of Water

g - Resources (2000) 83 Cal. App.4th 892 (PCL v. DWR). The Department

| also considered and rejected other alternatives, some proposed by
Plaintiffs, that were not feasible or did not meet the proposed project

- objectives. CEQA does not require that every conceivable alternative be

| evaluated. Rather, in accordance with CEQA, the AFEIR considered a

‘ ‘ reasonable range of alternatives.

¢ Decision Following AFEIR Certification. The form and nature of the
Department’s decision following certification of the AFEIR is not an issue
affecting the adequacy of the AFEIR under CEQA. If the Department
certifies the AFEIR, the Department will then make its decision whether,
and how, to proceed with the proposed project, which is to continue
operating under the Monterey Amendment and Settlement Agreement.
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Though the Department recognizes that'PIaintiffs may disagree with the
conclusions summarized above and the detailed discussion attached, the

'Department is confident that the AFEIR meets and exceeds the requirements of

CEQA, the decisions in PCL v. DWR, the writ issued by the Sacramento County
Superior Court, and the Settlement Agreement. As it has attempted to do with
respect to this process and the AFEIR, the Department will continue to fulfill its
duties and use its best efforts to operate and manage the SWP in the most
responsible manner.

Director

Attachment:

cc: (See attached list)
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Though the Department recognizes that Plaintiffs may disagree with the -
conclusions summarized above and the detailed discussion attached, the
Department is confident that the AFEIR meets and exceeds the requirements of
CEQA, the decisions in PCL v. DWR, the writ issued by the Sacramento County
Superior Court, and the Settlement Agreement. As it has attempted to do with
respect to this process and the AFEIR, the Department will continue to fulfill its
duties and use its best efforts to operate and manage the SWP in the most
responsible manner.

Sincerely,

Lester A. Snow
Director

Attachments

cc. (See attached list)



Attachment 1
Director’s IlI(H)(1) Decision

Detailed Response

A. Public Participation

Issue 1: Plaintiffs object, on page 2 of their letter, that Subsection 4.2.1.1 of the AFEIR
(page 4-8) asserts that “CEQA does not require public participation in the decision-
making process,’ and that DWR has no such requirement.”

Response: Plaintiffs’ comments imply that CEQA requires public participation in the
decision-making process or that there had been inadequate public participation in the
review of the DEIR on the proposed project. Plaintiffs, however, misconstrue the
Department’s meaning and quote the AFEIR out of context. AFEIR Subsection 4.2.2.1
responds to comments received on the DEIR that complained about the alleged “secret”
negotiations that led to the Monterey Agreement in 1994. The response to those
comments explains that neither CEQA nor other laws, regulations or other rules
required public input into those contract negotiations. More specifically, the AFEIR, at
pages 4-7 and 4-8 explains:

CEQA establishes a process that provides for public input at several points. The
main points are the initial scoping and the DEIR. Additional opportunities are
provided for responsible and trustee agencies. CEQA does not require public
participation in the decision-making process. Whether or not public participation
is required during an agency’s decision-making process depends on the
requirements of laws, regulations, and other rules relating to that agency’s own
process. Some agencies, such as boards and commissions and most local
agencies are required to conduct their decision-making in public. Others, such
as departments like the Department of Water Resources, have no similar
requirements.

The negotiations that led to the Monterey Agreement were conducted without
public input. While some of the comments are critical of this process, it was not
unusual and it was not illegal. Up until that time, discussions relating to the long-
term SWP water supply contract amendments had never included public
involvement. This was one of the issues that concerned the plaintiffs in PCL v.
DWR and was one of the subjects of the Settlement Agreement which provides
for public negotiations of permanent transfers of Table A amounts and principles
for public participation in project-wide contract amendments and contract
amendments relating to Table A transfers between existing SWP contractors.

Plaintiffs quote from the Court of Appeal decision in PCL v. DWR and appear to argue
that the language quoted from the AFEIR is contrary to the these statements. The
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court’s language was not directed to whether the public should have had a role in the
decision making of the Department in 1994 but rather to the review process for the EIR
on the Monterey Agreement.

As described in the AFEIR, Plaintiffs have had the opportunity to participate, and did
participate, in the development and preparation of the DEIR and AFEIR. This
participation has been extensive, and the Department has at all stages taken such input
into consideration. As discussed in the AFEIR, at page 4-9:

The Department has independently prepared, reviewed, analyzed and discussed
all the issues raised in the EIR on the Monterey Agreement and other issues
raised in the scoping meetings. In addition, the EIR has benefited from the

“advice and recommendations of the EIR Committee required by the Settlement
Agreement. The EIR committee included four SWP Contractor Representatives
and four Plaintiff representatives. Over 24 meetings were held, including a
number of meetings to discuss input into the CALSIM Il modeling to make it more
useful for the DEIR. Both the contractor and the plaintiff representatives had the
opportunity to provide input into the scope of the DEIR. Many changes were a
result of input from the EIR Committee participants. See FEIR Subsection
6.3.2.2 for input from the EIR Committee on modeling, and Subsection 5.1.2.2 for
changes made in the EIR.

The public also has had an opportunity to review and comment on the DEIR, consistent
with the requirements of CEQA. Over 61 comment letters were received, totaling 257
pages. A total of 4,597 pages of comments, exhibits, and attachments were submitted.
These include comments from PCL (51 pages of comments with 350 pages of
attachments); from the California Water Impact Network (CWIN), co-plaintiffs with PCL
in a related matter, PCL v. Castaic Lake Water Agency, on appeal in the 2nd District
Court of Appeals (37 pages of comments with 1,910 pages of attachments); and from
the SWP Contractors (33 pages).

The openness of this CEQA process, and in particular, the extensive involvement in the
formulation and preparation of the DEIR by the public, including Plaintiffs’
representatives on the EIR Committee, has been unprecedented.

B. Project Objectives

Issue 1: Plaintiffs assert, on page 2 of their Ietter,v that “the AFEIR primarily measures
the project based upon the ambitions of the contractors and DWR officials, while
marginalizing public input to project formulation or alternatives.”

Response: There is a disagreement between Plaintiffs and the Department with regard
to what CEQA requires and the Department’s choice to limit the project objectives
largely to specific issues relating to the contractual relationships between and among
the Department and the SWP Contractors. Under CEQA, the lead agency has
discretion to determine the initial nature of the objectives and proposed project it wishes
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to undertake and it is within that context that CEQA requires review focused on the
“fullest protection” of the enviroment. Plaintiffs argue that the project objectives must
consider all Delta issues and SWP operations, including “a choice between the pre-
Monterey 1960 contracts and a different project.” The fact that the Department did not
elect to pursue a different project as proposed by Plaintiffs does not consititute
“marginalization of public input’ and does not render CEQA review of the Department’s
proposed project defective or misdirected. The Department considered the public input
to project formulation and alternatives and the AFEIR explains why it did not adopt all of
Plaintiffs’ points of view.

AFEIR Subsection 4.2.2.2.1 discusses Plaintiffs’ contention that CEQA and PCL v.
DWR require the Department to look at a completely different and more comprehensive
project or at different and more comprehensive project objectives - such as looking at
ways of supplying a portion of available SWP water to the environment, or ways to
reduce the demand for SWP water by the contractors, or using the KWB Lands for
environmental purposes. The Department disagrees with this position. As discussed in
the AFEIR at page 4-8:

The court in PCL v. DWR (page 920) found that the EIR on the Monterey
Agreement was improperly prepared by a local agency and that the Department
must prepare an entirely new EIR on the project as a whole. It did not rule on
issues other than the failure to adequately discuss the elimination of Article 18(b)
“because DWR, with its expertise on the statewide impacts of water transfers,
may choose to address those issues in a completely different and more
comprehensive manner”.

As explained in the AFEIR at page 4-9:

While the Department and the SWP contractors could have addressed different
and more comprehensive changes to the SWP water supply contracts, neither
CEQA, the court in PCL v. DWR, the Settlement Agreement, nor the Superior
Court's Order on remand, requires them to do so. This issue is discussed more
fully in FEIR Chapter 5, Subsections 5.1.2.1.2 and 5.1.2.3.1....The Court in PCL
v. DWR stated that the Department ‘may’ choose to address the issues raised in
a completely different and more comprehensive manner. It did not say that the
Department ‘must’ address the issues differently.

As discussed in the AFEIR at page 5-5, the California Supreme Court said in In re Bay-
Delta Programmatic Environmental Impact Report Coordinated Proceedings (2008) 43
Cal.4th 1143 (In re Bay-Delta): ,

The lead agency has the authority and responsibility to initially frame the scope
of its proposed purpose and objectives. The lead agency cannot make the
objectives so narrow that there is only one project that meets the objectives.
Beyond that caveat, however, the lead agency is free to limit its proposed
objectives to the issues it wants to address and is not obligated to look at broader
issues or concerns.



As explained in the AFEIR, at page 5-3:

After independently considering and reviewing the original Monterey Agreement
objectives, with advice from the EIR committee established by the Settlement
Agreement, the Department decided to characterize the Monterey Amendment
objectives as those listed on pages 4-1 and 4-2 and further described in Chapter
4 of the DEIR. These objectives are very close to the goals of the Monterey
Agreement.... The underlying fundamental purpose of the Monterey Amendment
is similar to the underlying fundamental purpose of the Monterey Agreement
which was to resolve conflicts and disputes between and among the urban and
agricultural SWP contractors and the Department about water allocation and
related issues pertaining to the management and financing of the SWP.

The Department’s decision to describe the proposed project as an effort to resolve
conflicts and disputes is not a case where “a threat of litigation...is allowed to derail
environmental review,” but rather a case where the Department, as lead agency, has
appropriately chosen to define the “proposed project” to be the resolution of issues
relating to contractual relationships among the Department and the contractors, i.e.,
those issues addressed in the Monterey Agreement and Monterey Amendment about

water allocation and related issues pertaining to the management and financing of the
SWP.

The PCL v. DWR court did not require the Department to look at other, broader issues.
As noted, resolution of other, broader issues is being discussed in legislative,
administrative and court arenas. This issue is discussed in AFEIR Subsection 5.2.1.2.
On pages 5-5 and 5-6, the AFEIR explains:

Neither the Court in PCL v. DWR nor the Superior Court’s Order on remand, nor
the terms of the Settlement Agreement suggests that the Department is obligated
to change the basic approach to the SWP to require the Department to consider
such broad objectives. Although CEQA requires an agency to consider
mitigation measures and alternatives that would meet its project objectives, it
does not require an agency to examine a project and objectives that are
completely different from the one it has chosen to pursue....Even if the
Department could unilaterally impose changes of the nature suggested by the
comments or the Department and the contractors could mutually change the
water supply contracts in a way that would allocate or leave more water for the
environment, CEQA does not require the Department to consider or make these
changes within the context of this EIR. The Department has chosen in this EIR to
keep the objectives limited to ones that deal with issues and conflicts between
and among the Department and the contractors and leave resolution of broader
issues relating to the health of the Delta and urban development to other
established planning, legislative and regulatory processes. See discussion in
FEIR Subsection 5.2.3.2.



See also AFEIR Subsection 5.2.1.1, discussing that the EIR is not an EIR on all the
operations and impacts of the SWP or on the all of the problems regarding the Delta or
relating to land use and water supply. Citing to the decision in In re Bay-Delta, the
AFEIR explained at page 5-3:

This EIR on the proposed project presents a similar situation. This EIR does not
need to address all of the environmental impacts that may be associated with
operation of the SWP or to address all of the Delta’s existing problems that
existed before the Monterey Amendment. It only needs to study in detail the
adverse impacts generated by the proposed project and mitigation measures and
alternatives that address project-generated impacts.

C. Lead Agency Role

Issue 1: Plaintiffs assert, on page 3 of their letter, that the “AFEIR’s deference to the
contractors and marginalization of public criticism, also undermines DWR’s court-
mandated exercise of its lead agency duties.”

Response: The AFEIR, and the extensive process leading to it, show that the
Department has taken seriously its responsibilities as a lead agency. As lead agency,
however, the Department must be cognizant of the role of the SWP Contractors. The
Monterey Amendment modified existing agreements (the 1960s long-term water supply
contracts) and the SWP Contractors are parties to those agreements. This fact is the
basis for the Department’s statement that it could not make a unilateral decision
because contract changes were involved. Similarly, SWP Contractors cannot and d|d
not dictate to the Department unilateral changes to the SWP contracts.

As public agencies, the SWP Contractors are responsible agencies under CEQA. As
responsible agencies, they have “special duties” set out in CEQA Guidelines 15096 that

“require them to patrticipate in the EIR process and to reach their own conclusions on

whether and how to approve the proposed project.

The AFEIR also explained that, even if it could be argued that the Department could
make a unilateral contract change without breaching the contracts, it was not required to
do so. As discussed in the AFEIR at pages 5-5 and 5-6, this recogmtlon does not
undermine the Department’s lead agency role:

Although the Department is the lead agency, the Department cannot make a
unilateral decision because the proposed project involves changes to a contract,
i.e., the long-term water supply contract, and requires the concurrence of the
other contracting parties. Even if the Department could unilaterally impose
changes of the nature suggested by the comments or the Department and the
_contractors could mutually change the water supply contracts in a way that would
allocate or leave more water for the environment, CEQA does not require the
Department to consider or make these changes within the context of this EIR.
The Department has chosen in this EIR to keep the objectives limited to ones



that deal with issues and conflicts between and among the Department and the
contractors and leave resolution of broader issues relating to the health of the
Delta and urban development to other established planning, legislative and
regulatory processes. See discussion in FEIR Subsection 52.31.

Although the basic project purpose and objectives have not changed from the
EIR on the Monterey Agreement (with the exception of those relating to the
Settlement Agreement), the DEIR and this FEIR differ from the original EIR in -
many ways. The Department has addressed the issues in a completely different
and more comprehensive manner and the DEIR reflects the updated and
independent view of the Department as an agency with statewide knowledge and
concerns. See the discussion in FEIR Subsection 5.2.2.

D. Uses of the EIR

Issue 1: Plaintiffs argue, on page 3 of their letter, that the AFEIR (4-6) “falsely defines
the task of lead and responsible agencies as ‘to decide whether to continue operating
under the proposed project and whether to decide whether to implement one of the
alternatives to the proposed project.” They contend that “[d]efining the project decision
in terms of ‘continued’ operation is blatantly inappropriate” and that “[t]here has been no
lawful decision to implement the Monterey Amendment.” Plaintiffs argue that the
Monterey Amendment is in “effect only under the Superior Court’s interim order under
Public Resources Code section 21168.9” and that when ‘that order expires, the
contracts will revert to their pre-Monterey status unless DWR makes a new approval
decision and files a return to the writ” and that that new approval decision “requires new
contracts.”

Response: Plaintiffs appear to confuse the description of the proposed project - which
is the Monterey Amendment and the Settlement Agreement - with the Department’s
decision on how to carry out the proposed project if the AFEIR is certified. The baseline
in the AFEIR is operation under the SWP long-term water supply contracts as they
existed prior to the Monterey Amendment and the proposed project is the Monterey
Amendment and the Settlement Agreement. The Department and the SWP Contractors
have been operating under the Monterey Amendment since 1995/1996 and the
Settlement Agreement since 2003. '

Given the circumstance that the Department and the SWP Contractors have been
operating under the Monterey Amendment for 14 years (and the Settlement Agreement
for six years), and are presently doing so, the “proposed project” under CEQA s
continuing to operate under the Monterey Amendment and the Settlement Agreement.
It is appropriate under CEQA, where court intervention has occurred, that a subsequent
environmental review may center on a project that is already underway. That result
does not make the CEQA review defective or the Department’s role as lead agency
deficient.



The AFEIR concludes that when the Department completes the FEIR, it will make its
decision whether to proceed with the proposed project. The AFEIR at page 4-6 correctly
makes the distinction between the EIR and the decision:

The DEIR states on page 1-1 that this EIR will be used by the Department, as
lead agency, and the contractors, as responsible agencies, to evaluate the
environmental impacts of the proposed project and to decide whether to continue
operating under the proposed project or to decide whether to implement one of
the alternatives to the proposed project. The DEIR states that, “[A]s part of its
overall consideration, the Department will also review legal economic and social
impacts. Once the EIR is complete, the Department will consider all options
available to it under the law”. Upon completion and certification of this EIR, the
Department will make written findings and decisions and file a Notice of
Determination.’ In making its decision, the Department will consider the opinion in
PCL v. DWR, the Superior Court’s Order on remand in PCL v. DWR, and other
appropriate legal sources.

E. Assessment of Shortage and Surplus Provisions

Plaintiffs dispute, on pages 3-4 of their letter, the Department’s approach to what would
occur under the pre-Monterey Amendment SWP long-term water supply contracts after
invocation of Article 18(b), and claim that the AFEIR’s assessment of the no project
alternative “failed to come to terms with the ‘related water delivery effects’ of other
Monterey changes, such as those in articles 18(a) and 21.” As described below, the
AFEIR’s assessment of the no project alternatives complies with the requirements of
PCL v. DWR, the Settlement Agreement and CEQA.

Issue 1: Plaintiffs object to the analysis of the Article 18(b) no project alternatives in the
AFEIR that include deliveries of Article 21 water. Plaintiffs object that the AFEIR,
“Th]aving recognized that implementation of article 18(b) would reduce table A amounts
to less than half their original levels (1.9 million acre-feet). . . assumes that any resulting
decreases in table A allocation would simply ‘commensurately increase’ allocations of
article 21 surplus water.” Plaintiffs contend that “this approach ignores research
showing other options were available.”

Response: As a general matter, the consideration of project alternatives in the AFEIR,
including the no project alternatives, satisfies CEQA’s requirement that a lead agency
consider a reasonable range of alternatives. More specifically, the AFEIR, at page 11-
5, explains that “[flour versions of the no project alternative are examined in the DEIR
because there is disagreement and uncertainty over how to characterize continued
operation of the SWP in accordance with the pre-Monterey long-term water supply
contracts.” Two versions involve invocation of Article 18(b). The AFEIR, at page 11-6,
explains that “[bJecause the Department believes that failure to reach agreement on the
Monterey Amendment would not necessarily have led to invocation of Article 18(b),
other possibilities were examined in the DEIR.”
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As discussed in AFEIR Subsection 13.2.2, the Department concluded that if Article
18(b) had been invoked it would not change the total amount of water available to the
SWP in any particular year, which depends on applicable hydrologic conditions, and

~ regulatory and other legal requirements, including SWP water rights. The Department

would continue to deliver as much water requested by the contractors as possible within
these constraints, whether the contractor's request was made pursuant to its Table A
allotment, or as Article 21 water. Invocation of Article 18(b) would primarily affect the

‘classification the Department would apply to the water (i.e. Table A water or Article 21

water) and the amount allocated to individual contractors. The long-term water supply
contracts do not authorize the Department to reduce total exports or unilaterally
eliminate Article 21 deliveries if Article 18(b) was invoked.

The AFEIR, at page 13-10, describes how the Article 18(b) no project alternatives were
determined:

Under these two alternatives none of the elements of the Monterey Amendment
would be implemented. In years when available supplies are less than 1.9
million AF, water would be allocated in accordance with pre-Monterey Article
18(a) provisions for temporary shortages. In years when available supplies
exceeded 1.9 million AF, surplus water would be delivered. The KFE property
would remain in state ownership and a water bank would be developed as
planned by the Department. The Settlement Agreement would notbe
implemented.

The only difference between CNPA3 and CNPA4 is how Article 21 water is
allocated. In years when available water supplies exceeded 1.9 million AF, Article
21 water (or “surplus water”) would be allocated proportional to contractor’s
Table A amounts for CNPA3. For CNPA4, Article 21 water was allocated based
on the pre-Monterey Amendment preference to agricultural use and groundwater
replenishment. Results are shown in DEIR Tables 11-3 and Table 11-4 on page
11-10.

The Department determined that the two versions of the no project alternative that
include reducing the sum of the Table A amounts to 1.9 million acre-feet (CNPA3 and
CNPAA4) are reasonable possible alternatives of what might have happened if the
proposed project had not been implemented and Article 18(b) of the pre-Monterey
Amendment long-term water supply agreements had been invoked. AFEIR pages 13-
10 to 13-11 explains:

As stated in FEIR Subsection 4.2.2.2, the court in PCL v. DWR recognized that
the Department has a statewide perspective and with its expertise on the
statewide impacts may choose to address issues raised in the 1995 EIR in a
completely different and more comprehensive manner. It did not tell the
Department how to address or analyze those issues. The Department does not
agree with the claims that it should not deliver SWP water above Article 18(b)
Table A amounts, if Article 18(b) were to be invoked. With the invocation of



Article 18(b), the Department assumed that the Department and the contractors
would have tried to make up the difference between invoked-Article 18(b) Table
A amounts and the planned yield of the SWP. This determination was based on
the language of the long-term water supply contracts and the history of the period
prior to 1995 when the Monterey Agreement was signed.

In addition, other potential options were considered. The AFEIR, on page 13-11,
discusses some of these:

In the fall of 1987 in Water Service Contractor's Water Memorandum No. 1878,
the Department compared the merit of four interpretations of the allocation
procedure under Article 18(b). None of these interpretations considered a cap on
water deliveries above Article 18(b) Table A amounts that would eliminate Article
21 deliveries. To cap such water deliveries would mean that the Department and
the contractors would have had to jointly agree to eliminate Article 21 —an
unreasonable and unlikely occurrence, considering the draconian effect such a
decision would have on SWP water supplies. Some comments suggest that the
Department could have eliminated Article 21 deliveries without agreement from
the SWP contractors. The Department, however, concluded that its long-term
water supply contracts with the 29 SWP contractors would not support such an
arbitrary action that would severely restrict the export of water from the Delta that
could otherwise be pumped according to water rights for the SWP, subject to
environmental and other regulatory requirements.

Plaintiffs’ position, in effect, is that invocation of Article 18(b) would operate to eliminate
Article 21 and any potential Department obligations under Article 21. That conclusion is
not supported by the terms of the water supply contracts, which the AFEIR correctly
recognizes. The Department’s consideration and analysis of such an alternative
satisfied CEQA review standards.

Issue 2: Plaintiffs claim that the Department’s position that invocation of Article 18(b)
would include deliveries of Article 21 water “would virtually read article 18(b) out of the
contracts” and “resurrects the discredited position in the decertified 1995 EIR".

Response: Plaintiffs’ dispute is actually their disagreement with the proper
interpretation of the pre-Monterey Amendment long-term water supply contracts. The
alternatives analyzed in the AFEIR are based on invocation of Article 18(b). As
discussed in Issue 1 above, invoking Article 18(b) does not result in a cap on SWP
deliveries.

Nor does the Department’s inclusion of Article 21 water in the Article 18(b) no project
alternatives read Article 18(b) out of the contract. As discussed in AFEIR Subsections
13.2.1 and 13.2.2, the Department's interpretation has significant meaning with regard
to the distribution of Article 21 water between agricultural and municipal water
contractors in times of shortage. The long-term water supply contracts contain
provisions specifying how the Department will curtail water to contractors during a
temporary or permanent shortage of water supply. Prior to the Monterey Amendment,
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Article 18(a) placed the initial burden of shortages on agricultural users. As the AFEIR
describes at page 13-5:

Prior to the Monterey Amendment, Article 18(a) specified that reductions for
agricultural contractors would take shortages in advance of M&l contractors.
Reductions for agricultural use could not exceed 50 percent in any one year nor
exceed an aggregate limit of 100 percent in any series of seven consecutive
years before reducing water deliveries for other purposes. If additional
reductions were necessary, Article 18(a) stated that further reductions were to be
allocated proportionately among all contractors....The pre-Monterey Amendment
also provided that in the event the Department declared a permanent shortage
under Article 18(b), the Department would proportionally reduce Table A
amounts so that the sum of the Table A amounts equaled the reduced SWP
minimum vyield.

As explained in the AFEIR at page 13-8:

To understand the history behind Article 18(b), it is essential to recognize that the
contracts before Monterey were products of negotiations between the
Department and the SWP contractors, as is the Monterey Amendment. Decisions
about Article 18(b) fit into the context of those earlier.negotiations and the earlier
balancing of interests in those negotiations.

The history of the development of the SWP and the role of Article‘18(a) and 18(b) are
discussed in the AFEIR in Subsections 13.2.1 and 13.2.2.1. The AFEIR summarizes
this history at page 13-2: ‘

10

The limited supplies available during the drought [of 1987-1993] highlighted the
differences between the views of the Department, M&I contractors, and
agricultural contractors on interpretation and application of SWP contract
shortage provisions. Some agricultural contractors argued that the Department
must invoke Article 18(b) to eliminate the SWP allocation disparities or face the
possibility of judicially mandated Article 18(b) invocation. If all contractors’ Table
A amounts were reduced proportionally as would be required under Article 18(b),
the amount of water to be pumped as Table A water would be reduced.

However, the total amount of water pumped would remain about the same. In
some years, due to higher flows in the Delta, more water would be available for
pumping beyond the amounts needed to meet the reduced Table A amounts.
This extra water would go first to agricultural users under Article 21. The M&
contractors were concerned that the overall result of implementing an 18(b)
reduction in Table A amounts and following the then-existing contract provisions
on extra water availability would be a shift in water deliveries from urban users to
agricultural users. While the water shift would favor agricultural users, the
majority of costs would still be borne by the urban users. As a result, some
urban contractors might file a lawsuit challenging a decision by the Department to

‘implement Article 18(b).



The AFEIR, at pages 13-2 and 13-3, explains how the Monterey Amendment resolves
the issue by allocating all shortages equally among agricultural and M&I contractors:

The Monterey Amendment revised Article 18(a) so that whenever the supply of
Table A water is less than the total of all contractors’ requests, the available
supply of Table A water is allocated among all contractors in proportion to each
contractor's annual Table A amount. The Monterey Amendment also eliminated
Article 18(b). The reason for eliminating Article 18(b) is not described in the
Monterey Agreement. However, once the agriculture first shortage provision was
eliminated, it no longer mattered whether a shortage was a temporary one or a
permanent one, since the allocation of the available supply would be the same in
either situation.

The Department is unclear what Plaintiffs mean by stating that the Department’s
assumptions with regard to Article 18(b) resurrect a discredited position in the
decertified 1995 EIR. The Department’s approach is consistent with the court’s holding
in PCL v. DWR which required the Department to analyze the implementation of Article
18(b) as a no project alternative, which the Department has done. The court did not
instruct the Department how to inferpret the implementation of Article 18(b) in
connection with the other terms and obligations under the pre-Monterey water supply
contracts, properly leaving that task to the Department’s discretion. The AFEIR
provides this analysis based on “DWR's statewide perspective and expertise” as the
“agency with principal responsibility for implementation of an agreement that
substantially restructures distribution of water throughout the state.” (See PCL v. DWR,
pages 904 and 920). Plaintiffs’ contrary contractual interpretation does not mean that
the Department’s alternatives analysis does not comply with CEQA.

Issue 3: Plaintiffs contend that “DWR rejects invoking article 18(b) as a ‘reasonable’
way to protect the Delta and end local reliance on paper water only after redefining it to
be meaningless.” '

Response: The Department disagrees with the position that invocation of Article 18(b)
is a reasonable way to protect the Delta and end reliance on paper water. As the
AFEIR explains at page 13-10:

The analysis of the Article 18(b) scenarios shows several theoretical examples of
what might have occurred if Article 18(b) had been invoked and Table A amounts
(i.e. the contractual firm yield of the SWP) were decreased. However, as noted in
FEIR Subsection 13.2.2.3, for over a decade prior to the Monterey Amendment,
SWP water supply decisions have not been based on the yield of the SWP but
rather on the probability of delivering a predicted amount of Table A water.

" AFEIR Subsection 13.2.2.3 discusses the current concept of delivery probability in

comparison to the past concept of firm yield. The AFEIR page 13-14 explains:

As noted in DEIR Section 2.5.1, the total of maximum Table A amounts was
originally important to the SWP because this number was intended to be the firm
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yield of the SWP. As discussed in FEIR subsection 13.2.2.3, because of the
recognition that some anticipated facilities have not been built and that the

- reliability of SWP water supplies fluctuates for many reasons, including physical
and regulatory causes, the Department now considers the probability of an
amount of water being delivered annually rather than firm yield when discussing
reliability of SWP water supplies. As a result of this water delivery probability
procedure, Table A amounts now serve primarily as a way of allocating supply
shortages and surplus among the contractors and as a way of allocating costs of
the SWP. Reducing the Table A amounts through invocation of Article 18(b) is
not relevant in calculating total available SWP water supply, given current day
operations and planning based on water delivery probability curves, and given
the fact that all contractor shortages are allocated on a pro-rata basis under the
provisions of Article 18(a) of the Monterey Amendment.

The AFEIR at page 13-15 explains:

Like most other surface water supplies, SWP water supplies fluctuate, so in
some years more water may be available and in other years less water may be
available. The Department has determined that invocation of Article 18(b) and
returning to the application of the concept of safe or firm yield in determining the
amount of Table A that can be reliably allocated each year, except in extreme
droughts, is not a reasonable way to protect the Delta or to make local
government aware of the variability and limitations of SWP water supply. Such an
action would not alter Delta exports, would not alter water supply reliability, nor
would it alter the total amount of SWP water allocated to contractors. The action
would decrease Table A allocations and commensurately increase Article 21
allocations, both as scheduled surplus and as unscheduled (interruptible)
supplies. As discussed in FEIR Chapter 7, subsection 7.2.2.1.3, the Department
considers current regulatory processes and evolving Delta constraints to be the
appropriate means of protecting the Delta and other environmental resources. As
discussed in FEIR Chapter 9, Subsections 9.2.4 and 9.2.6, the Department
considers processes such as the Reliability Report (which addresses the impact
of climate change and Delta pumping restrictions) and other means of urban
water management planning to be a more effective means of making local
government aware of the variability and limitations of the SWP water supply.

_ The Department has noted throughout the EIR process that this is not an EIR on the

entire SWP and that the Monterey negotiations were intended to resolve particular
issues, primarily, to settle allocation disputes among the SWP Contractors. While the
health of the Delta and the relationship between growth and water supply are of critical
concern and importance to the Department, the AFEIR, at page 5-11 explains:

Application of the Monterey Amendment is not inconsistent with other water
policy actions. As stated in FEIR Subsection 5.2.1.2, the primary focus of the
Monterey Amendment is on how the Department will allocate and how the
contractors may be able to increase the flexibility and reliability of the available
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SWP water. The Monterey Amendment does not increase Delta exports beyond
permitted limits. Physical, legislative, administrative or judicial changes that affect
water supply or benefit the environment may impact how the Monterey
Amendment is applied. See FEIR Subsection 11.2.4....

The DEIR concluded that the Monterey Amendment is not an appropriate tool for
mandating the suggested changes. It also recognized that there were.
administrative and legislative efforts that could address these concerns as part of
other comprehensive statewide processes. (DEIR pages 11-5 through 11-7). The
Department considers these issues to be of the highest statewide importance
and is taking a leadership role and is actively involved in many of these efforts.

Issue 4: Plaintiffs contend that the Department’s approach “slights the large increases
in article 21 deliveries” under the Monterey Amendment.

Response: Plaintiffs’ meaning with regard to this statement is unclear. Changes in
both Table A and Article 21 water deliveries as a result of invocation and
implementation of Article 18(b), and two other no project alternatives, are considered in
the alternatives analysis in Chapter 11 of the DEIR and can be compared to the
changes in Table A and Article 21 water deliveries resulting from the proposed project in
Chapter 6 of the DEIR. The AFEIR also analyses changes in water deliveries if Article
21 water was not delivered under an Article 18(b) invocation. See AFEIR Subsection
9.25.3.

In addition, as discussed in Subsection 15.2.3.3, although pumping of SWP water,
including Table A and Article 21 water deliveries increased since the Monterey
Amendment, most of these increases were not the result of the Monterey Amendment.
The AFEIR explains at page 15-10: '

These increases in pumping are related primarily to increased requests for more
water to meet increased service area needs. As discussed in FEIR Subsections
6.3.2.1 and 14.2.2.3, the increased requests or demands for fuil Table A
deliveries are one reason. Most demand increases result from the
interrelationship of SWP supplies with other imported and local supplies, and
increasing demand in the service area as a result of population growth, increased
groundwater banking programs (not Monterey-induced) and reduced water
supplies from other sources....

In addition, the SWP is usually able to pump much more water in wet years due
to the availability of more exportable water in wet years than in dry years. The
period 1996 through 2004 was an unusually wet period and as a result pumping
rates were high. All but a cumulative total of 44,000 AF of the increased exports
between 1996 and 2004 would have occurred without the Monterey Amendment.
The Monterey Amendment changed some of the rules for allocating available
water supplies once they were exported, like those noted above, but it did not
change the general operation of the SWP. The analysis in the DEIR determined
that the contract changes contained in the Monterey Amendment can affect Delta
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export pumping rates only for limited time periods. This conclusion is
documented in DEIR Section 7.2.

The Department both recognized and addressed differences in water deliveries
between the baseline and the proposed project and, more importantly, discussed from
where the differences derived. The variances in deliveries were not “slighted,” as
Plaintiffs suggest; they were more than adequately addressed.

Issue 5: Plaintiffs contend that the AFEIR misinterpreted Article 21(g)(1) in explaining
that the limitations of 21(g)(1) were intended to apply to “scheduled” water. Plaintiffs
state that the “provision, while covering ‘scheduled’ agricultural surplus water, is not
limited to the variety; it also applies to interruptible water.”

Response: Article 21(g)(1) stated: “In providing for the delivery of surplus water
pursuant to this article, the State shall refuse to deliver such surplus water to any
contractor or noncontractor to the extent that the State determines that such delivery
would tend to encourage the development of an economy within the area served by
such contractor or noncontractor which would be dependent upon the sustained delivery
of surplus water.”

AFEIR Subsection 9.2.5.2.1 discusses the historical reasons why the words “sustained
delivery of surplus water” originally applied to scheduled surplus water. Because
scheduled surplus water could be pre-scheduled for up to five years, it was important to
make it clear to the agricultural users pre-scheduling this water that it would not be
available in the long term and they should not rely on it for “sustained delivery.”

The Department agrees with Plaintiffs’ statement that Article 21(g)(1) also applied to
interruptible water (now called Article 21 water). As discussed on page 9-15, the
AFEIR points out that interruptible water is not scheduled and has never been reliable
due to hydrology, and therefore, it was appropriate to delete Article 21(g)(1):

As FEIR Table 9-1 shows, Article 21 water was seldom delivered after April each
year, and no Article 21 water of any type was delivered in the months of July
through December from 1987 through 1997 — years which covered the Monterey
Agreement negotiation period.... Article 21(g)(1) was designed to prevent the
establishment of permanent agricultural crops based on Article 21's provision for
delivery of scheduled surplus water. It was considered reasonable to delete it
from the contracts as part of the Monterey Amendment when the “scheduled
surplus water” provisions were deleted. Scheduled surplus water had not been
available for about nine years prior to the Monterey Amendment. Unscheduled
(interruptible) water was infrequently available in that same period (1987 to 1995)
and it was unlikely that anyone thought that intermittent Article 21 water would be
used to support development of an economy in agricultural or M&l areas.

Issue 6: Plaintiffs claim that the AFEIR, on page 6.1-10, “improperly declines to fully
analyze potential consequences of permanently changing Article 21(g)(1)” because the
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Department purportedly concluded that any impacts would be “local.” Plaintiffs also
contend that “although the AFEIR concedes that article 21 water, coupled with storage,
may facilitate additional local development (AFEIR, 9-3), it refuses to study that
development's relationship to water supply reliability based on the erroneous premise
that this solely involves a local decision (AFEIR, 9-2).” They also assert, with regard to
Article 21(g)(1), that “local decision-makers would lack any opportunity to restore that
provision after it is deleted.” The Department is not sure what point is made by the last
statement regarding local decision-makers and restoration of Article 21(g)(1), but
assumes that it relates to the ability of local decision makers to understand the
interruptible nature of Article 21 water which is discussed in the response to this issue.

Response: The quote cited by Plaintiffs on page 6.1-10 is taken from AFEIR
Subsection 6.1.2.3.4 and does not constitute a decision by the Department not to
analyze the consequences of permanently changing Article 21(g)(1) because it would
have only local impacts. Subsection 6.1.2.3.4 discusses a baseline issue of whether
Article 21(g)(1) should be included in the baseline and discusses the difficulty of
determining whether Article 21(g)(1) had historically had much effect on water demand.
As explained on page 9-16, the Department has never refused to deliver water based
on Article 21(g)(1). To determine whether Article 21(g)(1) had an effect on local water
demand would be speculative and require consideration of many factors. For example,
the AFEIR, in Subsection 6.1.2.3.4, refers to a discussion in AFEIR Subsection 8.2.2.2
that identifies the difficulties facing the Department in trying to make a detailed analysis
of individual decisions. As discussed in the AFEIR at page 9-16:

Even if the Department were to conduct such an analysis, it would need to
consider that current economic activity requires a significant water supply. Based
on current water demands, with SWP actual annual deliveries at or below a
‘maximum of 3.6 million AF, and most contractors requesting full Table A
deliveries of 4.173 million AF, it would be difficult for the Department to
distinguish whether any of that current demand would encourage future
economic development. A strong case could be made that full deliveries of SWP
water up to current delivery volumes, regardless of classification of the water,
would support existing economic development, not new development.

To the extent that the Plaintiffs’ comments express concern that local government today
is relying on Article 21 water to support permanent development, the AFEIR provides
information that shows that this concern is unlikely to occur, at present or in the future.
Subsection 9.2.5.2.2, entitled Understanding the Unreliable Nature of Interruptible
Article 21 Water, discusses a number of Department documents that are accessible and
directed to local government and users of SWP water which describe the interruptible
and unreliable nature of Article 21 water. These documents, and others like them,
make it clear to water suppliers and local government that they should not rely on Article
21 water on an annual basis, for any purpose. These documents also acknowledge,
however, that Article 21 water can be stored for later use and that wet water that has
actually been previously stored can constitute a source of water that can be relied upon
in local water supply planning. See further discussion on the issue of water supply

reliability and local decision-making under Subject J. on Paper Water.
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The AFEIR does not refuse to study the relationship between storage of Article 21 water
and local development, nor does the AFEIR disregard such analysis based on the
premise that this solely involves a local decision. The AFEIR, at page 9-17 explains:

In the absence of storage, interruptible Article 21 water is not likely to contribute
to local water supply reliability because of its intermittent and unpredictable
nature. With storage, agencies could provide a drought buffer that would support
some added economic activity, but not within the context of Article 21(g)(1), as
explained above. Ultimately, incorporating Article 21 water into the assessment
of water supply reliability is a local decision based on specific local
circumstances and facts. Although the Department is aware of storage of Table
A and Article 21 water which may lead to additional local development due to the
drought “buffer” from additional stored supplies, the Department is not aware of
any local water supplier or local governmental agency that relies upon “the
sustained delivery of surplus water” to support the development of a local
economy.

To the extent that Plaintiffs’ comments suggest that the AFEIR ignores the effect of
Article 21 on local growth, they are wrong. The potential for growth from additional
deliveries of both Table A and Article 21 water to those SWP contractors that received
additional water is discussed in Chapter 8 of the DEIR and AFEIR. AFEIR Subsection
8.2.4.2 includes an expanded analysis which clarifies the growth impacts of Table A and
Article 21 water stored in groundwater storage programs as a supplement to dry-year
supplies. Thus, the AFEIR does address this issue and correctly recognizes that
storage of Article 21 water may contribute to local development, but that such
development is not derived from the localities’ misapprehension that the interruptible
supply is reliable.

The local development analysis is performed on a regional basis and does not include a
detailed analysis at the local level with respect to specific local decision-making actions.
AFEIR Subsection 8.2.2.2 identifies the difficulties facing the Department in trying to
make a detailed analysis of individual decisions (page 8-11):

Even though the Department could identify some of the local decisions that may
rely on water made available from the proposed project, these decisions require
extensive information about local facilities, local water resources and local water
use and it is questionable whether the Department has the ability or the authority
to identify and monitor or regulate each individual decision made by local
government.

" As the AFEIR explains, analyzing local development at a local level is beyond the
reasonable or required scope of the AFEIR. The Department’'s consideration of this
issue complies with CEQA. See further discussion on this issue under the Subject |. on
Growth.

Issue 7: Plaintiffs contend that the “AFEIR presents a caricatured analysis of article .
18(b) enforcement without increases in article 21 deliveries” because the analysis
eliminates the use of Article 21 water. Plaintiffs further contend that the analysis of
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implementation of Article 18(b) should include “conservation and demand management
strategies that could mitigate the need for article 21 deliveries.”

Response: Plaintiffs appear to misunderstand the purpose of the discussion in
Subsection 9.2.5.3 on the invocation of Article 18(b) with no or limited Article 21 water.
rticle 18(b) is not something that the Department views as being “enforced.”
“Invocation” of Article 18(b) is discussed as an alternative in the DEIR and AFEIR. As
explained in the AFEIR on pages 9-17 to 9-18:

Some comments on the DEIR, including ones from Plaintiffs, suggested that the
Department could have invoked Article 18(b) and interpreted Article 21(g)(1) in a
way that would have limited or precluded Article 21 deliveries. They state that
this invocation would result in reduced exports that would reduce reliance on
SWP water for development purposes, and thus result in less growth and more
water for in-Delta uses....

During the preparation of the DEIR, and in trying to determine how to comply with
the court's order on Article 18(b), the Department reviewed various ways to
invoke Article 18(b) including invocation of Article 18(b) with no delivery of Article
21 water to SWP contractors. The invocation of Article 18(b) without Article 21
deliveries was not considered in detail in the DEIR because the Department
concluded that it would not meet any of the objectives of the Monterey
Amendment and because it would be in conflict with the basic terms of the long-
term water supply contracts. See discussion on pages 11-5 and 11-6 in the
DEIR. The Department also determined, after considerable discussion, that it
would not have invoked Article 18(b) in this manner at any time in the past, nor
into the near-term future. However, in response to comments, the Department
has developed an analysis of the effects of operating the SWP with Article 18(b)
invoked and with limited or no Article 21 water delivered to SWP contractors.
Although the Department believes that Article 18(b) would not have been invoked
in this way, nevertheless, this analysis provides additional information to the
public and to decision-makers on the effects of not delivering water to SWP
contractors that would otherwise be available under Article 21. This analysis is
not presented as an alternative or as a modification of any alternatives discussed
in the DEIR, but as clarification of why the Department rejected the approach as
an alternative.

. Thus, the Department disagrees with Plaintiffs’ statement of the issue because
invocation of Article 18(b), with no or limited Article 21 deliveries, was determined not to
be a feasible alternative that met project objectives. Even so, as the above quote points
out, the AFEIR analyzes the effects of invocation of Article 18(b) and no or limited
Article 21 deliveries in response to requests from Plaintiffs and others. Plaintiffs’
disagreement with the Department’s conclusion is not a CEQA defect. For more
discussion on the suggestion that the EIR should discuss reduced deliveries through
water conservation and other demand management strategies, see Subject N. on
Alternatives.
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Issue 8: Plaintiffs contend that the “AFEIR also fails to adequately respond to requests
to disclose the water rights underlying export of water from the Delta under article 21.”

Response: AFEIR Subsection 14.2.2.2 discusses the water rights regarding the SWP
and related restrictions for pumping water from the Delta. As discussed on AFEIR page
14-6, water pumped from the Delta includes Article 21.

F. Project Baseline

Plaintiffs assert, on page 4 of their letter, that the AFEIR’s baseline is defective in both
timing and content. The Department disagrees. The baseline approach used in
development of the AFEIR is appropriate and adequately identifies potentially adverse
environmental impacts.

Issue 1: Plaintiffs, citing to page 6.1-2 of the AFEIR, assert that the period of analysis,
which goes to 2020, is too short, pointing out that the AFEIR recognizes that the SWP
contracts will not expire until 2035.

Response: The analysis time period extending to 2020 is appropriate, as it was
chosen at a time when 2020 was the primary future analysis horizon for other
Department environmental documents, as noted in AFEIR Subsections 6.1.2, Baseline
Master Response, and 6.2.2.3, Changed Conditions. The AFEIR also concluded that
new modeling studies based on the year 2035 would not produce a better or more
thorough environmental review. As explained at AFEIR pages 6.2-5 and 6.2-6:

If the Department were beginning the proposed project analysis now, it would
probably use the year 2035 instead of 2020 since this is the time frame for
Department environmental documents begun within the past year. However, the
Department believes the time frame selected for analysis is adequate for full
analysis and disclosure of the impacts of the proposed project and a new
analysis to 2035 is not necessary. A longer period of analysis would not identify
any new impacts or define any increase in the severity of those impacts already
analyzed. As noted in AFEIR Subsection 6.2.2 and addressed in Subsection
6.4.5 of the DEIR on page 6-65, the impacts of the proposed project may
decrease in the future below those levels evaluated in the DEIR and AFEIR
because of increasingly stringent Delta export constraints and other changes,
although the magnitude by which impacts would decrease and the rate of such
decreases are not readily predictable.

Extending the timeframe of the EIR analysis would not make a difference in
determining the effect of the altered water allocation procedures or water supply
management practices. The Monterey Amendment provides a method to
allocate water and it provides various management measures regarding where
water may go if it is available. These allocation methods and management
measures will not change over a longer period of time, even though the quantity
of water to which they are applied may vary considerably.
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The 2020 modeling assumptions assume that the demands of the SWP
contractors are for their full Table A deliveries in all but the wettest years plus
added water (Article 21 water) when available (DEIR Table 5-3). In 2001 and
from 2003 to the present, all SWP contractors have been requesting delivery of
their entire Table A amounts every year and these full requests are likely to
prevail through 2020 and beyond. This demand increase is independent of the
changes that are a part of the proposed project. DEIR Subsection 2.4 (page 2-9)
and 6.3.1 (page 6-12). See also FEIR Subsection 14.2.2.3. This situation is likely
to prevail through 2035 (when the SWP long-term water supply contracts expire)
and demand for SWP supplies is unlikely to decrease considering the consistent
increase in population within the SWP service area and reduced water supplies
from other sources. See FEIR Subsection 15.2.3 for more discussion on SWP
demand.

Issue 2: Plaintiffs note that inconsistent time periods are used for some analyses.

Response: Plaintiffs are correct that different time periods are used for some analyses,
but the different time periods were used for good reason. These isolated variations
were used to provide more comprehensive information, where available, and
correspondingly more thorough review. The period of analysis for each study is stated
in AFEIR Table 6.3-1, which explains the periods used for the historical analyses. As
noted in the AFEIR, different periods of historical record were used, depending on when
the analyses were initiated, with the purpose of using the longest available historical
period of record. Although the NOP was published in 2003, data were available through
2004 for some analyses and through 2005 for other analyses. The Department elected
to use the longer period of historical record in each case, where possible, to strengthen
the analyses. In response to Plaintiffs’ comment, the text on page 15-6 has been
revised and expanded and the same text has been added at Page 6.3-6, just prior to
Table 6.3-1 to provide greater clarity. See Attachment A for the revised text.

Historical analyses 1, 2, 3, 6, and 7, designed to identify the actual historical impacts of
implementing the proposed project and define the differences between those operations
and the no-project baseline, use one or two years of actual data beyond 2003 to
strengthen the analysis and results. '

The studies based on CALSIM Il output (Studies 4, 5, and the future analysis portion of
Study 6) were developed from the 73-year modeling period model output, and thus rely
on a longer hydrologic sampling period than the historical analysis studies, which are
based on actual operations for nine or ten years, depending on the study. Thus,
Studies 4, 5, and the future analysis portion of Study 6 were based on the 2003
baseline assumed for the 73-year CALSIM |l analyses. The version of CALSIM Il used
for the analyses covers the 1922-1994 hydrologic period, and therefore does not allow
direct comparison of the historical data used in the DEIR studies with CALSIM Il output.
in all cases, the Department relied on the best data and analysis reasonably available
and appropriate for the analysis conducted.
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Issue 3: Plaintiffs contend that the “AFEIR lacks a credible explanation for its
adjustment of the baseline to reflect anticipated events, such as anticipated population
growth, urban development, increased water demand, and water transfers.”

Response: Plaintiffs’ comment does not provide any specific criticism regarding the
assumptions used for these elements in the baseline. The AFEIR appropriately
explains each event or element in the baseline. The AFEIR, at page 6.1-3 explains:

The baseline scenario assumed that none of the elements of the Monterey
Amendment were implemented in 1996, none of the elements of the Settlement
Agreement were implemented in 1996 or 2003, and that the SWP would continue
to be operated from 1996 onward in accordance with the provisions of the pre-
Monterey Amendment long-term water supply contracts. Because the baseline in
this case occurs over time — from 1995 to 2020, the DEIR includes certain
assumptions about actions or changes that will happen over time that are not
related to the Monterey Amendment or the Settlement Agreement.

These assumptions include:

e use of full Table A requests by all contractors in the baseline for the 2003 to 2020
period (explained in Subsection 6.1.2.3.3 at page 6.1-7);

e participation by Metropolitan Water District of Southern California as a banking
partner in the Semitropic Water Bank up to a potential storage capacity of
350,000 acre feet in the 1995 baseline because this participation had been
approved by the Department prior to the Monterey Amendment (explained in
Subsection 6.1.2.3.2 at pages 6.1-5 and 6.1-5); and

e increased Table A transfers in the baseline for 2003 and 2020 from MWDSC to
Coachella Valley Water District and Desert Water Agency pursuant to the
Colorado River Quantitative Settlement Agreement, and transfers from Tulare
Lake Basin Water District to other SWP contractors, because these transfers
also were the result of decisions unrelated to the Monterey Amendment and were
not facilitated by the Monterey Amendment (explained in Subsection 6.1.2.3.2 at
pages 6.1-6 and 6.1-7).

The AFEIR also described in detail various other elements of, and reasons for, the
baseline established for thls CEQA analysis. See Subsection 6.1, pages 6.1-1 through
6.1-18.

Issue 4: Plaintiffs contend that the approach in the AFEIR “wrongfully conflates
baseline and ‘no project’ alternatives” and relies upon “inaccurate definition, criticized
above, of the project as ‘continued operation.”

Response: Consistent with the requirements under CEQA and the Settlement
Agreement, the baseline in the AFEIR is operation under the SWP long-term water
supply contracts as they existed prior to the Monterey Amendment. Since 1995 and
2003, respectively, the Department has been operating under the Monterey Amendment
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and Settlement Agreement. The Department cannot disregard that historical fact for
purposes of CEQA review.

The AFEIR includes four no project alternatives, as described on pages 11-15 and 16:

Three of the DEIR no project alternatives show different possibilities of what
might have happened if the Monterey Amendment had not been implemented in
1995. NPA1, CNPA3, and CNPA4 all assume that none of the elements of the
proposed project would ever have been implemented and examine the impacts
of each alternative under those assumptions from 1995 through 2020. NPA2
takes a different approach and analyzes the results of a no project alternative
starting from the present. It therefore assumes that actions completed under the
Monterey Amendment from 1995 through 2003 would stay in place. Therefore in
the 2003 to 2020 analysis, it leaves in place the transfer of the KFE property as
well as contractual transfers of Table A amounts and storage programs outside
the contractor's service area that were in place before 2003. It assumes that all
other parts of Monterey would be rescinded. See FEIR Subsection 11.2.3 for
more discussion on no project alternatives.

While Plaintiffs prefer a different alternative as the proposed project, it is the
Department’s role as Lead Agency to determine what proposed project it plans to carry
out. As addressed above in Subject D. on Uses of the EIR, the determination of how
carry out a decision to continue to operate under the proposed project does not change
the analysis of the proposed project as continuing to operate under the Monterey
Amendment and the Settlement Agreement. The approach in the AFEIR which relies
upon “ongoing operations” is correct.

G. Kern Water Bank

Plaintiffs contend that “[flaulty assessment of the Kern Water Bank’s operation is one of
the foundational errors of the AFEIR” and identify a number of points to illustrate their
argument (pages 4-6 and various newspaper articles included in Exhibit A of their
letter).

As background, the AFEIR, at page 16-5 explains the following:

The May 2003 Settlement Agreement set forth a process for including the
plaintiffs and the contractors in the development of the new EIR and set forth
some specific items that were to be included in the content of the EIR. The
Settlement Agreement is included in Appendix D of the DEIR. The Superior Court
approved the Settlement Agreement on May 20, 2003. As part of the Project
Description, the Settlement Agreement provides that the parties acknowledge:

1) that the KWB Lands is currently operating under the Kern Environmental
Permits, which were entered into based on an Addendum to the 1995 Monterey
Agreement EIR; 2) the parties agree not to challenge the Addendum; and 3) that
the KWBA agrees not to rely on the Addendum for any new KWBA project to the

21



extent that such reliance is based on data or analysis incorporated into the
Addendum. In addition, the new EIR must include an independent study by the
Department, as the lead agency, and the exercise of its judgment regarding the
impacts related to the transfer, development, and operation of the KWB Lands in
light of the Kern Environmental Permits. The Settlement Agreement also states
that KWBA shall retain title to the KWB Lands and that KWBA may continue to
operate and administer the KWB Lands including the water bank subject to the
certain restrictions (see FEIR Subsections 16.2.9 and 16.2.10).

The discussions below refer at different times to the Kern Fan Element (KFE) property
and to the Kern Water Bank (KWB) Lands. As noted on pages 16-1 and 16-2 of the
AFEIR:

The property should be called the “KFE property” when owned by the
Department and called the “KWB Lands” after it was acquired by the KWBA. This
is consistent with the Settlement Agreement which defines the KWB Lands as
the KFE property after it was transferred and recorded in Kern County. The
footnote in Section 11l of DEIR Appendix E clarifies the name used by the
Department during its activities to develop a multi-element groundwater program
in Kern County in the 1980’s, which was the “Kern Water Bank” ("KWB"), as
distinguished from the term “KWB Lands” used by this FEIR.

Issue 1: Plaintiffs argue that the “Kern Water Bank’s transfer out of state control relies

on the never-lawfully-approved Monterey Amendments” and therefore apparently
contend that the AFEIR should not describe the proposed project as including the
transfer of the KWB to local control. Although it is not clear, their criticism, apparently,
is that the AFEIR improperly characterizes the KWB transfer because, in Plaintiffs’
opinion, the KFE property transfer from the Department to KCWA was only temporary.

Response: As Plaintiffs note, the AFEIR states at page 16-4 (and page 4-11) that
“once the transfer of the KFE property occurred, the KWBA assumed the responsibilities
of the property and development of the KWB Lands” and “that post-transfer, the bank
operation was a locally-owned KWB Lands project.” The transfer of the KFE property
occurred in 1996 and the AFEIR accurately describes what has already happened.
Since the proposed project includes transfer of the KFE property to local ownership,
these statements are appropriate.

Plaintiffs argue that current operation of the KWB Lands project is authorized only on an
interim basis. As addressed above in Subject D. on Uses of the EIR, the determination
of how carry out a decision to continue to operate under the proposed project does not
change the analysis of the proposed project as continuing to operate under the
Monterey Amendment and the Settlement Agreement. '

Issue 2: Plaintiffs appear to claim that the Department did not provide an independent
study of the transfer, development, and operation of the KWB Lands in light of existing
environmental permits, as required by the Settlement Agreement. Plaintiffs also assert

| 22



that the Department “refused” to study the KWB Lands’ “specific operating parameters”
or provide a “detailed assessment” of its storage or allocation.

Response: The Department prepared an independent study as required by the
Settlement Agreement, entitled “Study of Transfer, Development and Operation of Kern
Water Bank” (Kern Water Bank Study), which is included in the DEIR as Appendix E. .
The Kern Water Bank Study, along with the additional information included in the DEIR,
supplemented by the AFEIR, analyzed the impacts of the transfer of the KFE property in
accordance with CEQA. The analysis studied both the impacts of the transfer on the
Delta and on terrestrial biological resources. Key parts of the Kern Water Bank Study
include:

e Subsection V, which includes a specific discussion of the transfer, including
corresponding ownership allocations (Table 3) in the KWB Lands project.

e Subsection VI, which includes considerable information about the operation of
the KWB Lands project, including sources of water to the KWB Lands, recharge
and recovery operations, storage balances, maintenance, and groundwater
monitoring.

e Table A, which presents an accounting summary of water stored, sold,
exchanged, and recovered for participants’ use.

In its monthly classification of all water moved through the SWP, the Department tracks
SWP water delivered to the KWB Lands by participant; it does not track other types of
water delivered to the KWB Lands such as Friant-Kern water or Kern River Water. The
analysis of the KWB Lands project provided in the DEIR, including the Kern Water Bank
Study, and the AFEIR identifies all the potential environmental impacts of the transfer of
the KFE property and complies with CEQA. As explained in the AFEIR at pages 16-9
and 16-10:

The DEIR analyzed the impacts of the transfer of land in the relevant sections of
Chapter 7. It concluded that although there could be significant adverse impacts
from development and operation of the KWB Lands on terrestrial and cultural
resources, they would be mitigated under the existing mitigation agreements.
See DEIR page ES-5 and Table ES-1 for summary of impacts and mitigation....

As discussed on page 4-12 of the DEIR, the Settlement Agreement required the
Department to include, in addition to the CEQA analysis, an independent study of
the impacts of the transfer, development, and operation of the KWB Lands “in
light of the Kern environmental permits that have been issued” (federal ESA
permits issued for the KWB). This study is included in Appendix E. The analysis
concluded that the “KWB is operating as intended and within the confines of the
HCP/NCCP.” See Appendix E, page 63. The development of the KWB Lands by
the KWBA is discussed in Section V.C. in Appendix E of the DEIR.

Plaintiffs have not identified any impacts or types of impacts that were not evaluated or
might be identified as a result of additional analysis. Plaintiffs’ allegation that some
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impacts,'which were analyzed in the Kern Water Bank Study and elsewhere in the DEIR
and AFEIR, were analyzed incompletely, are discussed below.

Issue 3: Plaintiffs claim that the fact that the AFEIR did not discuss KWB Lands
ownership issues resulted in a failure to examine certain environmental impacts caused
by the transfer of the KFE property. These purported impacts are: (a) manipulation
and/or depletion of the Environmental Water Account (EWA), (b) promotion of urban
sprawl, (c) constrained public uses during shortage, (d) over-reliance on Article 21
water, (e) hardening of demand for Paramount’s specialty crops, and (f) hardened
demand for Delta pumping and intensifying demand for south-of-the Delta exports.

Response: As discussed below, the AFEIR addressed each of these potential
environmental impacts.

Issue 3(a): Environmental Water Account (EWA). Plaintiffs claim that the transfer of
the KFE property resulted in manipulation and/or depletion of the EWA.

Response: The AFEIR analyzed the sales of EWA water from the KWB Lands and
found that there was no adverse impact on the environment as a result of the Monterey
Amendment and the transfer of the KFE property. The Kern Water Bank Study
identifies the amount of water from the KWB Lands project that was sold to the EWA.
Plaintiffs appear to argue that some private interests benefited financially in a way that
was contrary to the public interest. However, even if true, this is not an environmental
impact that requires analysis under CEQA. As discussed in the response to Comment
30-43 in AFEIR Chapter 7.2, the environmental impacts of the EWA are not due to the
Monterey Amendment or the transfer of the KWB Lands. Those impacts were analyzed
in different environmental documents (incorporated by reference into the AFEIR as
permitted by CEQA Guidelines, section 15150) prepared specifically for the EWA.
AFEIR Subsection 16.2.11 discusses, on page 16-18, the sales to the EWA from the
KWB Lands:

Water transferred out of the KWB has been primarily for EWA purposes. See
Response to Comment 30-43 in FEIR Section 7.2, for a summary of EWA's
actual purchases from 2001 to 2007. The EWA Agencies were required to
purchase water from willing sellers, and expected the selling agencies to price
the water in a way that would recover the expenses and losses associated with
the banking and withdrawal of the water plus a profit. While these sellers of water
benefited from the EWA water, the EWA Agencies faced a limited market of
willing sellers, especially in the export service area. Surface reservoir supplies
are not available from the export service area, leaving established groundwater
banks as the primary available source. Because of limitations in cross-Delta
transfer capacity in most years, purchases from Kern County groundwater banks
made sense from the EWA buyer’s perspective because there were no carriage
losses or other risks to EWA from moving water through the Delta. Purchase
efforts were made so that the benefits of the EWA water were shared among all
SWP contractors and CVP Delta export contractors in proportion to EWA
pumping curtailments, knowing that EWA funds were limited. From 2002 to 2005,
and again in 2007, the EWA Agencies purchased water from KCWA and allowed

24



KCWA to enter into its own subsequent negotiations with its member agencies.
Thus the EWA Agencies did not engage in the negotiations that determined the
sharing of the responsibilities and benefits of the EWA transactions at the local
level within Kern County. Similarly, the Department did not examine how KCWA
and its member agencies used the proceeds of the EWA sales, what reliance
they placed on the revenues, or what infrastructure improvements were funded
by the proceeds within Kern County. The Department made sure that the EWA
received the water that the EWA Agencies had purchased, and that the water
was used as prescribed within the EWA Program. Impacts of the purchases were
discussed in environmental documents prepared for the EWA. See Response to
Comment 30-127 in FEIR Section 7.2. There is no plan at this time to provide for
additional public funding to continue EWA. Since 2008, public funding has been
insufficient to provide replacement water to compensate for reductions in Delta
pumping to protect Delta fish species as has been the case in prior years. See
FEIR Subsection 7.2.2.1.5.

The AFEIR adequately addresses the KWB Lands with respect to the EWA. No further
or alternative analysis was required to comply with CEQA.

Issue 3(b): Urban Sprawl. Plaintiffs claim that the transfer of the KFE property has
contributed to urban sprawl in southern California.

Response: As described in AFEIR Subsection 16.2.11, the KWB Lands are used by
local participants within Kern County (except for Dudley Ridge Water District, who uses
its water solely for agriculture), and other than EWA water, no water has been exported
out of the service area and no water was used for urban development. Plaintiffs appear
to have confused the KWB Lands with other groundwater banking programs within Kern
County, such as the Semitropic Groundwater Banking and Storage Program. These
programs involve SWP participants that are located in southern California and the Bay
Area. These programs could result in urban growth and are discussed in AFEIR in
Chapters 8 and 15.

The analysis and conclusions in the AFEIR with respect to storage and the potential for
urban sprawl as a result of the KFE property transfer complied with CEQA.

Issue 3(c): Constrained public uses during shortage. Plaintiffs assert that transfer of
the KFE property includes “constrained public uses during shortages.” While Plaintiffs
do not give examples of what they mean by “constrained public uses”, the concern
appears to be similar to suggestions raised by comments on the DEIR that the KFE
property could have been used for public purposes other than water supply.

Response: The AFEIR addresses this issue, on page 16-9, in AFEIR Subsection
16.2.5:

Some comments suggest that the purpose of the KFE property should have been
to serve as a drought mitigation bank or to help balance the State’s water supply
to cities, farms, and fish, or to manage water resources for a variety of public
purposes, including drought storage for emergency preparedness, urban uses,
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environmental protection, river restoration, and water quality. The Department
does not agree. At the time of the Monterey Amendment, the Department owned
the KFE property. It had purchased the property with the idea of storing surplus
water during years of abundant supply for extraction and use in dry years by
developing a water recharge and recovery facility. It had considered a number of
options for the lands including the option of transferring the lands to local control.
It had not considered using the lands for other purposes such as environmental
protection or drought storage for emergency preparedness. At the time of the
transfer there was no operation of the lands as a water bank except for a pilot
project and there were serious questions about the economic feasibility of
operating the KWB as an SWP facility and about whether the Department and
KCWA could agree on an operating agreement as required by Water Code
Section 11258. While the Department could have chosen a broader project and
objective such as a variety of uses of a State-owned KFE, it did not and it was
under no obligation to do so. See FEIR Subsection 5.2.3.1.regarding the fact that
the EIR does not need to consider broader objectives. See FEIR Subsections
16.2.1 and 16.2.5 on the history and purposes of the KWB Lands.

As the AFEIR explains, the Department evaluated the appropriate use of the KFE
property and decided to transfer the property to KWBA for water storage purposes. The
environmental review in the AFEIR of potential impacts related to the transfer satisfies
CEQA. Plaintiffs’ view that the property could have or should have served other public
purposes is a complaint over a policy decision, and does not affect CEQA compliance.

Issue 3(d): Over-reliance on Article 21 water. Plaintiffs appear to argue that transfer of
the KFE property will allow more Article 21 water to be delivered to the KWB Lands
participants than they would have been able to receive without the KWB Lands.

Response: Table A and Article 21 water delivered to KWBA and its member units
under the Monterey Amendment is described in Chapter 6 of the DEIR and the impacts
on resources are discussed in relevant Resource Subsections of Chapter 7 of the DEIR.
The AFEIR identifies the amount of Article 21 water delivered to the KWB Lands
participants and discusses the impacts of that delivery. The AFEIR, at pages 16-8 to
16-9, explained:

As a locally-owned bank, KCWA would request SWP water and bank a portion of
such amount in the KWB Lands, typically in wetter years. However, as noted in
DEIR Appendix E, Section VII, KCWA could have delivered all SWP water stored
in the KWB Lands from 1995 through 2004, absent the KWB Lands, in other
Kern groundwater storage projects. This conclusion, while based on information
received from the KWBA, was independently reviewed and confirmed by the
Department. Additionally, in the case of allocating Article 21 water in wet years,
KCWA would only receive 25 percent of the total Article 21 supply with a locally-
owned bank; whereas in the case of a State-owned water bank, the Department
would deliver available water for storage in the bank, before offering it to the
SWP contractors. Therefore, there could be more water exported and therefore
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greater potential impacts on the Delta from a state-owned KFE water bank in
comparison to a locally-owned KWB Lands. The terrestrial impacts would be
of a similar magnitude for either a locally-owned or State-owned project.

Plaintiffs attempt to argue that the increase in pumping of water from the Delta in the

years following the Monterey Amendment was not just correlated with the adoption of
the Monterey Amendment and the KWB Lands project, but in fact was caused by the

Monterey Amendment and the KWB Lands project. In response to Comment 30-129,
the AFEIR explains at page 16-40:

As noted in DEIR Subsection 6.4.2.1, the hydrology from 1996 to 2005 was very
wet, and pumping to groundwater storage projects did increase pumping from the
Delta. DEIR Table 6-7 shows that the SWP allocated 100 percent of Table A
amounts from 1996 to 1999. However, the available increase in supply was not
caused by the Monterey Amendment, but by changes in hydrologic conditions
(see FEIR Subsection 14.2.2.3 for pumping restrictions and Subsection 14.2.4 for
operational conditions for Article 21 pre- and post- Monterey).... See FEIR

‘Subsections 15.2.2 and 15.2.3.3 for increases in pumping due to the Monterey

Amendment from water supply management practices, including storage outside
the service area and regarding how most increases in SWP export pumping
since the Monterey Amendment are not the result of the Monterey Amendment.

Issue 3(e): Hardening of demand of specialty crops. Plaintiffs claim that the transfer of
the KFE property hardened demand for Paramount’s specialty crops.

Response: ltis not clear what Plaintiffs mean by “hardening of demand” for a particular
crop or what the adverse environmental impact of this would be. There is no substantial
evidence that the proposed project will cause the replacement of irrigated annual crops
with permanent crops. The AFEIR addressed the potential for Drought Hardening on
page 13-17 in AFEIR Subsection 3.2.4.1: ’ '
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It is not clear whether the transfers from agricultural contractors to M&!
contractors would reduce the flexibility of agricultural contractors in a drought
period. Since the agricultural contractors were requesting full Table A supplies
prior to the Monterey Amendment, it is doubtful that these supplies were used for
drought relief. As discussed in the DEIR regarding Agricuitural Resources Impact
7.6-1(on pages 7.6-5 through 7.6-9), there is no strong evidence to support a
conclusion that land was taken out of irrigated production as a result of the
proposed project. As discussed in DEIR regarding Terrestrial Biological
Resources Impact 7.4-1 (on pages 7.4-20 through 7.4-22), the trend of replacing
irrigated annual crops with permanent crops is expected to continue in the future
with or without the proposed project. While it is possible that additional land could
be converted to permanent crops as a result of the proposed project, no clear
trend can be attributed to the proposed project that can be discerned from the
historical analysis period. Although the proposed project resulted in a reduction
of agricultural contractors’ share of SWP Table A amount on an annual average
basis, the reliability of their Table A supplies increased during drought periods.



Issue 3(f): Hardened demand for Delta pumping. Plaintiffs’ claim that the transfer of
the KFE property hardened_demand for Delta pumping and intensified demand for
south-of-the Delta exports. :

Response: As discussed above, water delivered to KWB Lands participants was water
they could already have received prior to the KFE property transfer. The AFEIR
explains on page 15-5: '

The only change resulting from the Monterey Amendment that has the potential
to cause increased exports and adverse impacts on Delta fisheries is the
implementation of the water supply management practices. The DEIR identified
an increase in exports up to a cumulative amount of 44,000 AF during the period
from 1996 to 2004 compared to the baseline scenario. It also identified a
potential in the future for an average annual increase of 50,000 AF in the future
which would be partly offset by the decreases in Delta export pumping
attributable to retirement of 45,000 AF of Table A.

See the discussion in Issue 3(d) of this Subject explaining that increased deliveries of
Delta exports beyond these amounts were not the result of the Monterey Amendment.

Issue 4: Plaintiffs, citing the AFEIR at page 5-4, disagree that the water bank has the
“same basic purpose” under statewide and local ownership, and assert that there has
been a “shift in the principal benefits of bank operation from the SWP to local members
of the KWBA.”

Response: The Department agrees that there has been a shift in the principal benefits
of bank operation from the SWP to members of the KWBA, but both entities share the
“same basic purpose” for its operation. This issue is discussed in the AFEIR at page
16-8:

The DEIR provides two analyses of the KFE property transfer — one pursuant to
CEQA and one pursuant to the Settlement Agreement. Under the CEQA
analysis, the DEIR examined the impacts of local development of the KWB
Lands (see FEIR Subsections 16.2.6 and 16.2.7). The DEIR also examined the
impacts of developing and operating the same property for SWP use as part of
several of the no project alternatives (i.e. the KFE property). The transfer did not
alter a fundamental purpose of the KFE property when owned by the
Department. See FEIR Subsection 5.2.1.2. The same land is involved for similar
purposes — to store surplus water during years of abundant supply for extraction
and use in dry years by developing a water recharge and recovery facility, which
would provide intermittent wetlands. To the extent that the property is used to
store local supply, it can be used to supplement KCWA's SWP supplies in times
of shortage. To the extent that it could have been used for SWP supply, it could
have provided more SWP water to all SWP contractors in times of shortage. The
difference in the delivery impact of the water bank used for local purposes, or
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used for SWP purposes can be seen by comparing the impacts of the proposed
project with No Project Alternative 1. The only difference between these two
projects is whether the KFE property is operated to improve reliability of local
supplies or reliability of SWP supplies. As discussed at DEIR page 11-31 and
FEIR Subsection 16.2.3, the existence of a bank would have no effect on total
deliveries to contractors averaged over the 73-year period of hyglrologic record.

The impacts of a state-owned KFE are described in AFEIR Subsection 16.2.6 and the
impacts of a locally-owned KWB Lands project are described in AFEIR Subsection
16.2.7. The AFEIR explains that under the state-owned water bank, water would have
been stored for later use by the SWP contractors. It also explains that the KCWA could
have delivered all SWP water stored in the KWB Lands from 1995 through 2004, absent
the KWB Lands, in other Kern groundwater storage projects. Plaintiffs’ citation to page
16-34 of the AFEIR correctly points out that this conclusion was based on information
received from the KWBA. The AFEIR goes on to explain that this conclusion was
independently reviewed and confirmed by the Department. The information and
conclusions are discussed in Appendix E (the Kern Water Bank Study.) The main
difference between a locally-owned and state-owned water bank is that the state-owned
KFE could result in greater exports from the Delta. As explained in the AFEIR at pages
16-8 and 16-9:

As a locally-owned bank, KCWA would request SWP water and bank a portion of
such amount in the KWB Lands, typically in wetter years. However, as noted in
DEIR Appendix E, Section VII, KCWA could have delivered all SWP water stored
in the KWB Lands from 1995 through 2004, absent the KWB Lands, in other
Kern groundwater storage projects. This conclusion, while based on information
received from the KWBA, was independently reviewed and confirmed by the
Department. Additionally, in the case of allocating Article 21 water in wet years,
KCWA would only receive 25 percent of the total Article 21 supply with a locally-
owned bank; whereas in the case of a State-owned water bank, the Department
would deliver available water for storage in the bank, before offering it to the
SWP contractors. Therefore, there could be more water exported and therefore
greater potential impacts on the Delta from a state-owned KFE water bank in
comparison to a locally-owned KWB Lands. The terrestrial impacts would be of a
similar magnitude for either a locally-owned or State-owned project.

Issue 5: Plaintiffs contend that the “AFEIR ignores the millions of dollars the state
spent on developing the bank prior to transfer.”

Response: Although the amount of money spent on developing the KWB does not
have an impact on the environment, the AFEIR does discuss the activities carried out by
the Department with regard to the KFE property prior to transfer. As discussed in
AFEIR Subsection 16.2.1, these activities included feasibility studies, environmental
studies and negotiations with the KCWA regarding local approval of a state project. The
AFEIR also discusses some of the factors affecting the Department’s decision not to
continue with implementation of a state-owned water bank at page 16-4:
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As stated in Appendix E of the DEIR (page 1) the Department encountered many
legal, institutional, and political impediments to implementation of a groundwater
storage facility on the KFE property. In 1993, uncertainties regarding the
proposed groundwater facility ultimately convinced the Department to halt
feasibility and design work on the project. These uncertainties included proposed
revisions of Delta water quality standards and measures to protect threatened
and endangered species, which would affect the SWP’s ability to pump water
from the Delta for recharge on the KFE property. Expected changes in arsenic
standards or drinking water also raised questions regarding the ability of the
project to meet water quality standards for pump-in to the California Aqueduct. In
addition to environmental and water quality issues, the Department and KCWA
could not reach agreement on measures to comply with Water Code Section
11258, which required approval of local agencies for development of State
groundwater banks in their area. These difficulties led the Department to
question proceeding with the development of a KFE groundwater storage facility.
See also the Department’s Bulletin 132-94.

The AFEIR also explains on page 16-7 that in exchange for the transfer of the property
to KCWA, KCWA and DRWD permanently retired a total of 45,000 AF of agricultural
Table A amounts.

Issue 6: Plaintiffs assert that the AFEIR, on page 17-41, is “evasive with regard to the
bank’s governance” because, the AFEIR describes Westside Mutual Water Company
as an entity that “may be composed of members that are private corporations, including
Paramount Farming.” Plaintiffs further contend that “the website of the law firm
representmg Paramount Farm is more direct, describing that company as ‘a key
participant in the Kern Water Bank transaction.”

Response: Plaintiffs appear to misunderstand the meaning of the sentence they quote.
Some comments received on the DEIR expressed concern that a private corporation
could receive water from the KWB Lands. The AFEIR clarifies that California law allows
private corporations to become members of municipal water companies and that it also
allows municipal water companies to become members of a joint powers authority such
as the Kern Water Bank Authority. The Department is aware that Paramount Farming is
a member of Westside Mutual Water Company and informed Plaintiffs and the general
public of that fact in the AFEIR. As discussed in Issue 2 of this Subject, Appendix E,
Table 3 identifies the corresponding ownership allocations in the KWB Lands project.
The ownership issue raised by Plaintiffs does not equate to an adverse environmental
effect, and its existence was adequately disclosed in the AFEIR.

Issue 7: Plaintiffs assert that the statement in the AFEIR that “the Sacramento Superior
Court judgment was entered on August 15, 1996, and as a result of the trial court's
ruling, the Department proceeded to implement the Monterey Amendment, including
transferring the KFE property to KCWA" is false. Plaintiffs also imply that there was
something wrong about proceeding to implement the Monterey Agreement pending an
appeal of the trial court’s ruling.
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Response: These comments are not CEQA issues. Nonetheless, the AFEIR
explained at page 16-5 that the trial court ruled in favor of the Department (and CCWA)
following the hearing on May 17, 1996, and thereafter, the Department implemented the
Monterey Amendment based on that ruling. Judgment was not entered until August 15,
1996. The Department’s description of events in the AFEIR was, therefore, accurate.
Although not a CEQA issue, there was nothing improper about the Department and
SWP contractors executing the Monterey Amendment and transferring the KFE property
once the court ruled in the Department’s favor. The trial court’s order did not prevent
the parties from moving forward with the Monterey Amendment pending an appeal.

H. Assumptions Limiting Project Impacts and Mitigation

Plaintiffs contend, on page 6 of their letter, that the “AFEIR’s assumptions improperly
truncate assessment of direct, indirect and cumulative impacts.” As discussed below,
the assumptions used in the AFEIR are appropriate and supported by facts, and the
AFEIR adequately evaluates and describes the impacts of the proposed project. The
following discussion separates the impacts related to altered water allocation
procedures and transfers (Issue 1), and impacts related to the Delta (Issues 2, 3 and 4).

Altered Water Allocation Procedures and Transfers (Transfers of Table A
Amounts and retirement of Table A Amounts)

Issue 1: Plaintiffs assert that the AFEIR on page 4-3 “states that changes in allocation
do not produce any new impacts” and that the AFEIR does not reconcile that “statement
with the assumption that the project would increase water to both urban and rural
users.”

Response: As discussed below, in compliance with CEQA, the AFEIR addresses
potential environmental impacts related to altered water allocation procedures. The
AFEIR concludes that altered water allocation procedures and transfers would not
increase water deliveries out of the Delta and would not increase water to agricultural

‘contractors; it also concludes these practices could increase water to urban users.

Water to rural users. As explained in the DEIR at page ES-3, although agricultural
contractors would increase their share of deliveries in critically dry years, average
annual deliveries to agricultural contractors under 2020 conditions would decrease by
about 5 percent. As discussed in the DEIR regarding Agricultural Resources Impact
7.6-1(on pages 7.6-5 through 7.6-9), there is no strong evidence to support a conclusion
that land was taken out of irrigated production as a result of the proposed project during
the period from 1996-2003, and the proposed project would have little to no impact on
the acreage of irrigated land in the future. As discussed in the DEIR regarding
Terrestrial Biological Resources Impact 7.4-1 (on pages 7.4-20 through 7.4-22), the
trend of replacing irrigated annual crops with permanent crops is expected to continue
in the future with or without the proposed project. While it is possible that additional
land could be converted to permanent crops as a result of the proposed project, no
clear trend can be attributed to the proposed project that can be discerned from the
historical analysis period.
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Water to urban users. As explained in the DEIR at page ES-3, deliveries to municipal
contractors collectively would increase by about 2 percent by 2020 as a result of the
altered water allocation procedures. The AFEIR determined that the Monterey
Amendment could support increased growth and associated impacts in some urban
areas that receive increased water as a result of the agricultural to urban transfers. The
potential impacts associated with increased growth are discussed in Chapter 8 of the
DEIR and AFEIR. AFEIR Subsections 8.2.2.2 and 8.2.2.3 and the response to
Comment 6-15 explain that the transfers could result in potentially significant impacts
that cannot be avoided and that identification and mitigation of such impacts is not
within the jurisdiction of the Department but is within the jurisdiction of local decision-
making entities. The Department will change the language on page 4-3 to makeit
consistent with the conclusions in DEIR and AFEIR Chapters 8 to read as follows:

The changes in allocation of water (including altered water allocation procedures,
transfers of Table A amounts and retirement of Table Amounts) did not result in
any direct significant impacts. Transfers of Table A amounts may result in
potentially significant indirect impacts resulting from increased growth at the local
level.

Delta impacts

Issue 2: Plaintiffs assert that the AFEIR (page 4-4 and 7.2-17) “disclaims impacts
based on the premise that ‘the Monterey Amendment does not increase Delta exports
beyond permitted limits.” They contend that ESA decisions on Delta fisheries, and
subsequent new biological opinions, “cast doubt on whether DWR can comply with
permitted limits and whether existing limits can adequately mitigate impacts.”

Response: The DEIR, at page ES-3, concluded that overall deliveries to contractors
would increase by 1-2 percent under 2020 conditions as a result of the water supply
management practices. It also concluded on page ES-5 that this could result in a
potentially significant and mitigable impact on fisheries resources. This conclusion is
discussed below.

Issue 2(a):Delta Deliveries. Plaintiffs apparently question the AFEIR’s statement that
“the Monterey Amendment does not increase Delta exports beyond permitted limits.”

Response: Increases in deliveries from the Delta are not a result of the altered
allocation procedures or Table A transfers; they are a result of the water supply
management practices. As explained in the AFEIR at page 15-5, neither the altered
water allocation procedures nor the transfers resulted in delivery increases:

Table A transfers from agricultural contractors to urban contractors were also
analyzed to determine if they caused an added demand to the SWP. There was
no change in total requests for Table A deliveries (except a small decrease prior
to 2001 as the demand of the urban agencies that received Table A transfers
caught up to the new supplies due to urban growth); therefore there are no
delivery increases attributable to the Table A transfers or to altered

allocation procedures. See FEIR Subsection 14.2.5.2.
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AFEIR subsection 14.2.5.2, at page 14-12, also explains:

- The Monterey Amendment Article 21 allocation procedures have not influenced

total deliveries south of the Delta (i.e. Banks pumping) in comparison to the
baseline. As noted previously, the SWP contractors had access to Article 21
water prior to the Monterey Amendment. The new allocation procedures for south
of Delta SWP contractors have merely shifted the percentage distribution of
Article 21 deliveries between the agricultural and M&l contractors (North Bay
Article 21 deliveries are insignificant). This shift has also occurred with most of
the Table A transfers, except for the Table A transfer from KCWA to Napa and
Solano, which decreases the total Table A amounts south of Banks Pumping
Plant. As can be seen in DEIR Table 6-19, this shift yields little change in total
Table A and Article 21deliveries to all SWP contractors (therefore little change in
SWP Delta export pumping) under 2003 conditions with the proposed project and
under the baseline scenario. DEIR Table 6-23 shows similar results for 2020
conditions. In summary, the DEIR does not show an increase in export pumping
from the Delta as a result of the new allocation procedures for Article 21 water.

The impact of the Monterey Amendment on increased deliveries from the Delta is
discussed in AFEIR Subsections 15.2.1 and 15.2.2 on water supply management
practices. The effect of these increased deliveries on Delta fisheries and mitigation for
these effects is discussed in AFEIR Subsection 7.2.2.1.3 on Delta fisheries impact
analysis and mitigation. As explained at AFEIR page 15-15:

The only change resulting from the Monterey Amendment that has the potential
to cause increased exports and adverse impacts on Delta fisheries is the
implementation of the water supply management practices. The DEIR identified
an increase in exports up to a cumulative amount of 44,000 AF during the period
from 1996 to 2004 compared to the baseline scenario. It also identified a
potential in the future for an average annual increase of 50,000 AF in the future
which would be partly offset by the decreases in Delta export pumping
attributable to retirement of 45,000 AF of Table A. The DEIR concluded that past
implementation of the water supply management practices did not result in a
significant impact; but there was a small, but potentially significant, impact from
the proposed project on Delta fisheries due to future application of the water
supply management practices as a result of increased Delta export pumping.

AFEIR page 7.2-11 discusses more fully the potential impact of future pumping-on
fishery resources:
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The DEIR also concluded that there was a small, but potentially significant,
impact from the proposed project on fisheries due to future application of the
water supply management practices as a result of increased Delta export
pumping even though this increased pumping would be in compliance with
current and future regulatory requirements. Assuming hydrologic conditions in



the future are similar to those that occurred from 1996 to 2004, the DEIR (pages
6-63 and 7.3-69), concluded that water supply management practices could
potentially increase SWP deliveries by a cumulative total of approximately
450,000 AF over a nine year period. This amounts to an average annual increase
of about 50,000 AF per year (or 1.6 percent of the average annual SWP
deliveries) based on assumed operations under the 2003 regulatory baseline.
The estimate of future project-related export pumping was based on historical
events that occurred in 6 out of 9 years ranging from 20,000 AF to 132,000 AF.
The DEIR points out on pages 6-63 and 6-65 that this estimate may overstate the
effects of the water management practices because of a number of factors.

See Issue 3 below for more discussion regarding operating within permitted Iimits.

Issue 2(b): Relationship of Monterey Amendment to Delta Issues, including the pelagic
organism decline. Plaintiffs contend that the new biological opinions on Delta fisheries
“cast doubt on whether DWR complies with permitted limits” and that “over-pumping
that contributed to the pelagic organism decline and decimated listed species in the
Delta occurred during the interim enforcement of the Monterey Amendments.”

Response: Plaintiffs’ statement oversimplifies very complex issues facing the Delta
and appears to misunderstand the relationship between problems in the Delta and the
Monterey Amendment.

With regard to the relationship between the SWP and the Monterey Amendment, the
AFEIR, at page 7.2-3, recognizes that:

This EIR examines changes resulting from the proposed project (the Monterey
Amendment and the Settlement Agreement) and its potential environmental
impacts. It is not an EIR on all the operations and impacts of the SWP or on all of
the problems regarding the Delta or relating to land use and water supply. The
Monterey Amendment is an agreement between the Department and the SWP
contractors primarily about how exported water that is available to the SWP is
allocated and managed. The Department has and continues to export SWP
water to the SWP contractors in compliance with all State and federal
environmental laws and regulations. The Department recognizes that there are
conflicts between the management of water supply and fisheries in the Delta and
is actively participating in a number of programs that are focused on resolving
those conflicts while benefiting the Delta ecosystem. The conflicts in the Delta
between aquatic resources, particularly listed fish species, and water exports,
would continue to exist even if there was no proposed project. This presents a
situation similar to that confronted by the California Supreme Court in /n re Bay-
Delta regarding the CALFED program, where the Court found that conflicts in the
Delta between aquatic resources, particularly listed fish species, and water
exports, would continue to exist even if there was no proposed project and thus
under CEQA they are part of the baseline conditions rather than program-
generated environmental impacts that determine the required range of program
alternatives. This EIR does not need to address all of the environmental impacts
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that may be associated with operation of the SWP or to address all of the Delta’s
existing problems that existed before the Monterey Amendment. It only needs to
study in detail the adverse impacts generated by the proposed project and
mitigation measures and alternatives that address those project-generated
impacts. See FEIR Subsection 5.2.1.1. :

Subsection 7.2.2.2 of the AFEIR discusses the pelagic organism decline (POD) and
explains at pages 7.2-21 and 7.2-22:
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This section addresses comments requesting current POD scientific information.
It also clarifies that this EIR analyzes potential impacts associated with the
proposed project, not the SWP as a whole. Some comments have suggested
that the proposed project is responsible for indirect effects associated with POD
relating to water quality and habitat; however, the studies cited as support
discuss changes in water quality resulting from SWP and CVP operations as a
whole. As stated in this Master Response, this EIR does not analyze impacts of
the SWP operations; it analyzes impacts related to the Monterey Amendment
and the Settlement Agreement; it does not analyze impacts resulting from all
SWP operations. Delta outflow changes resulting from the proposed project's
water supply management practices project were minor, occurred over short
periods of time, occurred during high Delta outflow periods, and, therefore, could
not have caused the impacts suggested by these comments. However, this EIR
provides some information and background on some of these issues so that the
public and decision-makers can have a better understanding of the context in
which the Monterey Amendment and the Settlement Agreement were negotiated
and how they relate to the environmental issues discussed in the EIR. See FEIR
Subsection 4.2.1.3.

The DEIR considered the relationship of the proposed project to POD on pages
7.3-24 to 7.3-27. New information is provided to clarify and amplify information in
the DEIR and does not change the conclusions of the DEIR on page 7.3-71 that
the proposed project in the future could have an impact on Delta fish species and
that these impacts are mitigated. The DEIR recognized that there are muiltiple
stressors currently thought to be responsible for the decline of POD species,
including entrainment, food web changes, introduced species, and contamination
and more recently, predation that may be responsible for the decline of POD
species.

The DEIR recognized the existence of the POD, but the CALFED Bay-Delta
program, using the best available science at the time, was based on the
assumption that the SWP operations, in compliance with environmental
regulatory restrictions and with voluntary pumping curtailments, compensated by
EWA, would not adversely affect special status species and could prevent a
further decline of the POD species. The DEIR recognized the multiple stressors
currently thought to be responsible for the decline of POD species, including
entrainment, food web changes, introduced species, contamination, and



predation. It also recognized that water project operations were being examined
as a potential environmental stressor as part of the POD investigations. See
page 7.3-25 of the DEIR.

Even though SWP and CVP operations in the Delta have become more
constrained recently by the court and regulatory agencies, the populations of at-
risk fish have not rebounded. While it is clear that multiple factors are causing
these declines, there is concern that any increased impact or stress could
contribute to their further decline. Although the relative contribution of each
environmental stressor is currently unclear, it appears that entrainment at the
CVP and SWP pumps, especially during peak salvage events, may be important
in some years for some species of fish.

Therefore, additional environmental regulatory restrictions have been placed on
SWP exports by both courts and regulatory agencies since publication of the
DEIR based on their view that the best available science at this time requires
minimizing the effects of pumping on fisheries populations in order to prevent
further jeopardy of sensitive fish species and habitat. As a result, it is expected
that estimated future exports will decrease and any resulting impacts will be less
under the new regulatory restrictions than under the 2003 regulatory scenario
described in the DEIR, and therefore no new environmental impact analysis is
required. See FEIR Subsection 11.2.4.2 on reduced export pumping.

Issue 2(c): Duty to inform. Plaintiffs assert that “CEQA involves not simply promises to
follow the law, but a duty to ‘inform the public and responsible officials of the
environmental consequences of their decision before they are made.”

Response: The AFEIR adequately discusses the laws affecting the operation of the
SWP in the Delta and the Department’s responsibility to follow the law. The AFEIR
adequately informs the public and responsible officials of the environmental
consequences of the decisions relating to the proposed project. In fact, there likely
have been few, if any, projects that have received the extensive scrutiny under CEQA
that this project has received.

Issue 3: Plaintiffs contend that reliance on “forthcoming’ biological opinions and
regulations . . . amounts to impermissibly deferred mitigation” and do not “come close to
specifying performance standards to address Delta effects.”

Response: The proposed project at issue is the adoption of the Monterey
Amendments and implementation of the Settlement Agreement. The proposed project
does not define the amount of water that may be exported from the Delta; the amount of
water available for export is controlled by other processes and factors, including
hydrological conditions and regulations and other legal obligations and limitations
adopted to protect listed species and preserve water quality, among other things. The
proposed project largely concerns allocation of water available for export among the
water contractors, after all other legal obligations are satisfied. Thus, for purposes of
this proposed project, how much water will be available for export and issues related to
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mitigation of the impacts of exporting such water is largely outside the scope of the
AFEIR.

Despite the above, Subsection 7.2.2.1 of the AFEIR identifies a number of federal and
state actions, including biological opinions, affecting SWP operations that were in
process. In the DEIR and in early drafts of the AFEIR reviewed by Plaintiffs, these
actions are identified as in the process of being developed and “forthcoming.” The
language in the AFEIR on page 7.2-16 cited in Plaintiffs’ letter referred to comments
that objected to reliance on forthcoming actions. The AFEIR correctly explains that
reliance on the existing regulatory process (which includes “forthcoming” actions) is not
improper deferral of mitigation. In addition, AFEIR Subsection 7.2.2.1 explains that all
of these actions have become final and are, therefore, no longer forthcoming.

Subsection 7.2.2.1.3 of the AFEIR identifies a number of facts and conclusions which
support the Department’s determination that reliance on the existing regulatory system
was not improper (pages 7.2-16 through 7.2-18). On page 7.2-16, the AFEIR
summarizes the determination: :

Some comments have stated they think that reliance on the continuing and
ongoing regulatory process, including existing and forthcoming Biological
Opinions and other regulatory requirements, is improper deferral of mitigation
measures. Other comments have suggested that the Department should propose
additional mitigation measures on its own, separate from the current Delta
regulatory forums.

The Department has determined that relying on the requirements of the existing
regulatory process is not improper deferral of mitigation. Mitigation measures
discussed are not indefinite and vague possibilities; they are being imposed on
the SWP right now in ways that include mitigation of the Monterey Amendment
Delta impacts. ’ '

This mitigation approach is consistent with Section 15126.4 (a)(1)(B) of the
CEQA Guidelines, which provides: “Where several measures are available to
mitigate an impact, each should be discussed and the basis for selecting a
particular-measure should be identified. Formulation of mitigation measures
should not be deferred until some future time. However, measures may specify
performance standards which would mitigate the significant effect of the project
and which may be accomplished in more than one specified way.”

Moreover, and more importantly for purposes of this EIR, the regulatory processes
referred to in the AFEIR address in large part Delta issues that are not related to or do
not result from the proposed project. CEQA does not require that the Department
propose or evaluate mitigation measures related to non-project impacts.

Issue 4: Plaintiffs assert that the “AFEIR concedes that new or futui'e regulatory
standards are likely to significantly reduce the potential for Delta exports compared to
earlier periods, but it [the AFEIR] argues that this means the EIR has overstated project
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impacts.” Plaintiffs assert that the argument that the AFEIR has overstated project
impacts does not apply to “induced reliance on paper water for development and
hardening of demand for scarce Delta exports.”

Response: The discussion regarding overstatement of impacts must be read in the
proper context, namely, that as a result of regulatory and hydrological conditions,
estimated future exports from the Delta, with or without the proposed project, are ,
expected to decrease and any resulting Delta impacts will be less than under the 2003
regulatory scenario described in the DEIR.

Moreover, the AFEIR does address the potential impacts raised by Plaintiffs. The
potential for increased growth is discussed in Chapter 8 of the DEIR and AFEIR, and
the reliability of water supplies and growth, e.g., “paper water,” is discussed in Chapter
9 of the DEIR and AFEIR. These issues are also discussed more fully in Subjects I.
and J. on Growth and Paper Water. “Demand hardening” is discussed in Subsection
13.2.4.1 of the AFEIR, and the question of whether the Monterey Amendment increased
demand for water is discussed in Subsection 15.2.3.5 of the AFEIR. The AFEIR
explains, on page 15-11:

In conclusion, as discussed in FEIR Subsection 15.2.1, because there was no
change in total requests for Table A deliveries (except a small decrease prior to
2001 as the demand of the urban agencies caught up to the new supplies due to
urban growth), there are no delivery increases attributable to the Table A
transfers or to altered allocation procedures. However, under the proposed
project there is a potential for increased demands by some urban agencies as a
result of Table A transfers and the water supply management practice to store
water outside of SWP contractor service areas. The potential changes in demand
for SWP water and the growth-inducing potential resulting from the water supply
management practices and the Table A transfers are reflected and analyzed in
FEIR Subsection 8.2.4 where the added growth supported by out-of-service-area
storage is estimated and Subsection 8.2 of the DEIR as updated in FEIR
Subsection 8.4 where the growth supported by the Table A transfers is
estimated. That added growth increment is the sole factor of the Monterey
Amendment that increased SWP contractor demand. Study Number 3, Historical
Operations Analysis, DEIR Appendix K, identifies the estimated increase in
deliveries from the SWP due to the water supply management practices that
have historically occurred and which could occur in the future to meet part of the
increased demands within the SWP service area.

l. Growth Inducing Impacts

Plaintiffs assert, on pages 6 and 7 of their letter, that considering the AFEIR’s
recognition, on page 8-41, that the proposed project could support a maximum
population of up to 495,451 people, the AFEIR’s treatment of the issue of growth is
“vague and evasive.” The Department disagrees. The AFEIR clearly identifies the
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protential for growth and its impacts related to the proposed project. The issues raised
by the Plaintiffs in their letter are discussed in more detail below.

Issue 1: Plaintiffs, citing pages 2-36 and 8-38 of the AFEIR, contend that the growth
“analysis is predicated on a comparision between high and low years” that have
occurred only since the SWP has been operated under the proposed project and that
the analysis does not take into account drought periods and very dry water years that
have occurred outside of this period and how that might effect the amount of water
available for additional growth. Plaintiffs assert that the AFEIR recognizes on page 2-16
the extremes of 1976 and 1982 and state that “those natural extremes must be used
(with adjustments for contemporary populations) to measure the potential of the project
to ease severe water shortages and foster more growth.”

Response: The analysis of growth inducement based on average annual water
supplies is found in Chapters 8 of the DEIR and AFEIR (see especially subsection 8.2
of the DEIR). The AFEIR updates the analysis to include dry year supplies in
Subsection 8.2.4. The analyses take into account extreme water years and how that
might affect the amount of water available for additional growth. Plaintiffs’ contention,
that the AFEIR relies on “a comparison between high and low [water] years,” is based
on DEIR and AFEIR descriptions of development of certain water use data for the
Department’s Bulletin 160-05, not, as Plaintiffs imply, the analysis performed by the
Department for the AFEIR. The DEIR and AFEIR used the gallons per capita per day
(gpcpd) use rate that was calculated using the estimated water use and population
project for 2030 under the three water demand scenarios - presented in Bulletin 160-5 to
analyze the potential impacts of growth based on average annual supplies and dry year
supplies over a 73 year period. «

Specifically, the AFEIR analysis of growth impacts for average annual year water supply
is based on a full range of year types, using the 73-year CALSIM Il hydrologic record
that incorporates the wet and dry extremes of record, including the years of 1976 and
1982 cited by Plaintiffs. The analysis of growth impacts for dry year supplies for those
agencies that banked water outside of their service areas under the Monterey
Amendment is based on the actual water banked by those agencies and the
assumption that 20 percent of it might be withdrawn each year during the extended six-
year drought periods.

With respect to the water use data in Bulletin 160-05, which are used to develop the
estimated ranges of population that could be supported by each acre-foot of available
water supply, the data reflect current conservation and use trends in California as
determined by Department research along with ranges representing more resource
intensive and less resource intensive water use. Using the extreme water years of 1976
and 1982 as the basis for the analysis would not be representative of current trends and
conservation practices. The data in Bulletin 160-05 are believed to be the most reliable
per capita water use projections currently available. If per capita water use decreases
below the “current trends” values reported in the AFEIR, then the supply values could
support added population growth, as estimated in the “less resource intensive” columns
and rows in Tables 8-3, 8-3A, 8-3B, and 8-3C of Section 8 of the AFEIR.
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The years presented in Table 8-2 of the AFEIR (1998, 2000, and 2001) were the ones
identified in Bulletin 160-05 to represent the range of actual water supplies and use
based on a range of hydrologic conditions. The AFEIR analysis did not use the gpcpd
information generated for those years in calculating the potential population that could
be supported by the proposed project. The AFEIR used the gpcpd use rate that was
calculated using the estimated water use and population projected for 2030 under each
of the three water demand scenarios presented in Bulletin 160-05 (see AFEIR
Subsection 8.2.1.1 for a discussion of methods used in the DEIR). The Department
determined that the estimated water use and population projections for the 2030 were
adequate for use in the DEIR even though the DEIR used a future year of 2020. Actual
population in 2020 would be expected to be something less and therefore impacts
would also be likely to be less. See DEIR, page 8-8. The 2030 gpcpd rate was then
applied to the increased average annual SWP deliveries and supplemental drought
supplies attributed to the water supply management practices (see FEIR Subsection
8.2.4) by contractor to calculate the population that could be supported by the proposed
project under each of the three water demand scenarios — which is why there is a range
in population presented.

As discussed in AFEIR Subsection 8.2.4 at page 8-13:

M&I contractors and local land use planning agencies assessing the ability to
support new development look at the ability to meet water supply needs both
under average conditions and under dry year conditions. As a result of the
proposed project, the larger increase in M&l contractor water supplies occurs
under average conditions, as shown in DEIR Chapter 6. Therefore, the more
conservative (i.e., larger) estimate of the population that could potentially be
supported would result from increases in average annual water supply. For this
reason, the estimate of increased population growth presented in DEIR Chapter
8 was based on the net estimated increase in average annual deliveries to M&l
contractors. That analysis showed the maximum potential local population that
could be supported by the proposed project based on the assumption that
average annual supplies were a constraint to growth, but dry year supplies were
not.

Plaintiffs appear to assert that the growth inducement analysis is confined “to the years
since 1995.” As noted above, the growth inducement analysis for average year water
supply increases is based on water delivery data for a full range of year types, using the
73-year CALSIM Il hydrologic record that incorporates the wet and dry extremes of
record. The portion of the analysis that relies on the years since 1995 is the dry year
analysis portion that evaluates the impacts on dry year supply of the water actually
banked under the provisions of the proposed project from 1996-2003 assuming that 20
percent of it might be withdrawn each year during extended drought periods. There
were no critically dry years from 1996 to 2003; however, the analysis is does not rely
on these years, but is based on critically dry year supply as modeled in the CALSIM I
analysis over the 73-year period.
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With regard to the use of the critically dry year analysis to estimate future impacts on
growth inducement, the AFEIR explains at page 8-20: “Any projection by the
Department of which M&I contractors might implement such banking programs and use
that supply to support population is speculative and is not evaluated in this response. If
new programs were to be developed, subsequent CEQA analysis would occur.” Future
use of storage outside of contractors’ service areas is likely to be more limited due to
increased constraints on Delta exports. In addition, as described in AFEIR Subsection
8.2.1.2, and in more detail on page 8-6 of the DEIR, that analysis of average annual
supplies provides a conservatively high estimate of the potential population supported
by the proposed project and it is not anticipated that all the potential increases in water
would go to support population. The population estimates are not intended to be an
exact number used for planning purposes but are intended to present an order of
magnitude. As explained in the AFEIR at page 6.2-5:

EIRs are expected to evaluate impacts that are reasonably foreseeable....If the
DEIR overestimates deliveries, the consequence is that it also overestimates
environmental impacts. In an environmental disclosure document such as an
EIR, it is better to overstate than to understate the potential impact so that the
public and decision makers can see the full environmental extent of their
decisions.

Some comments appear to express a concern that local governments and other
decision makers might rely on the EIR delivery estimates in determining the
reliability of SWP water. Overstating the amount of water available could be a
problem in documents that are relied upon for determining water reliability. The
values in this EIR analysis should not be used to estimate current available SWP
water or the reliability of future deliveries. There are other tools that are intended
to help determine the reliability of water such as Urban Water Management Plans
and the Reliability Report released by the Department. See FEIR Chapter 9 on
water supply reliability.

Issue 2: Plaintiffs contend that on pages 8-8 to 8-11, the AFEIR “impermissibly defers
growth assessment to local decision-makers.” :

Response: The AFEIR analysis does not defer the analysis of growth inducing impacts -
but instead evaluates them at the appropriate level given the Department’s authority,
the information available to the Department, and the nature of the proposed project
under review. :

AFEIR Subsection 8.2.2.2 discusses the relationship between the Monterery
Amendment and local government land use decision-making. The AFEIR explains:

The analysis in the DEIR, on pages 8-14 through 8-15, concluded that some of
the additional water supply made available by the Monterey Amendment could
support additional growth and that increases in population within the contractor’s
service area can result in new development that causes adverse impacts to the
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environment that are potentially significant and cannot be avoided. It then
identified in a general way, on pages 8-12 and 8-14, certain adverse
environmental impacts that could occur from growth-induced impacts and certain
mitigation measures that local decision-makers could make that might avoid or
minimize project-induced growth including locating the growth in areas where
sensitive resources are absent, minimizing the losses of resources, or replacing
any loss. The DEIR concluded on page 8-15, “...neither the Department nor
local water supply agencies make local decisions regarding growth and where it
will occur. Cities and counties in the contractor service areas affected by the
increased population are responsible for considering the environmental effects of
their growth and land use planning decisions. When new developments are
proposed, the cities and counties prepare environmental documents pursuant to
CEQA. Where appropriate, they must consider mitigation measures, alternatives
and overriding considerations.” :

AFEIR Subsection 8.2.2.2 goes on to describe the considerations that prevent the
Department from analyzing site-specific impacts and imposing limitations on the growth
that may result from the availability of water, which are summarized at AFEIR page 8-11
and 8-12:

In summary, this EIR complies with CEQA by estimating the potential population
that could be supported if the proposed project were implemented and by
identifying potential impacts and mitigation measures that could result from local
development decisions to accommodate that population in general terms. The
level of detail contained in the DEIR for growth-inducing impacts and reliability
analyses is consistent with the general level of review required for the Monterey
Amendment. Even though the Department could identify some of the local
decisions that may rely on water made available from the proposed project, these
"decisions require extensive information about local facilities, local water
resources and local water use. The potential environmental impact of growth is
subject to more detailed environmental review at the project level. Project-level
EIRs prepared by local decision-makers are subject to an independent
determination and disclosure of significant environmental impacts.

Under existing law, the Department does not have the authority to control land
use decisions involving private activities or to oversee land use regulation by
cities and counties. Even if the Department had the authority to make such
decisions at this level of detail, it is not timely or practicable for the Department to
analyze each individual decision made by local government that might rely upon
increases in SWP water from the proposed project and then to monitor or
second-guess each individual decision made by local government or to establish
general rules that would govern these decisions. Nor would it meet most, if any,
of the objectives of the Monterey Amendment.

Issue 3: Plaintiffs contend that the Department’s reliance on “cases where the project
made ‘no commitment’ to specific development (AFEIR 8-9) is misplaced” and that
“DWR'’s project decision must address whether to finally approve changes to articles 18,
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21, and 53 of the SWP contracts, each of which could induce growth.” (Emphasis in
original.) : '

Response: The Department's decision to continue to operate under the Monterey
Amendment would only be a commitment to operate under the Monterey Amendment; it
would not be a commitment to a specific “development” project approved by local
decision-makers. Consistent with CEQA, the AFEIR provides a general analysis of the
impacts of Articles 18, 21 and 53 on growth. It does not attempt to analyze the more
specific impacts of actions of the SWP contractors or of local government agencies that
may depend upon deliveries of SWP water affected by changes in these articles. This
approach is consistent with CEQA and the cases relied upon in the AFEIR. Plaintiffs’
statement refers to a discussion on page 8-9 which provides:

[T]his case is much more similar to the CALFED EIR in In re Bay-Delta
Programmatic EIR Proceedings (2008) 43 Cal. 4th 1143 or Rio Vista Farm
Bureau Center v. County of Solano (1992) 5 Cal.App.4th 351 which dealt with the
overall impact of a decision and made no commitment to a specific development
decision. The approach used in the DEIR to analyze growth-inducing impacts of
the proposed project is consistent with court decisions such as Napa Citizens for
Honest Government (pages 369 through 372).

Napa Citizens for Honest Government v. Napa County Bd. of Supervisors ( 2001) 91
Cal.App.4th 342, 369, found:

It follows that an agency cannot avoid the EIR process simply because a project

~ does not itself call for the construction of housing or other facilities that will be
needed to support the growth contemplated by the project. It does not follow,
however, that an EIR is required to make a detailed analysis of the impacts of a
project on housing and growth. Nothing in the Guidelines, or in the cases,
requires more than a general analysis of projected growth. The detail required in
any particular case necessarily depends on a multitude of factors, including, but
not limited to, the nature of the project, the directness or indirectness of the
contemplated impact and the ability to forecast the actual effects the project will
have on the physical environment. In addition, it is relevant, although by no
means determinative, that future effects will themselves require analysis under
CEQA.

The Department will clarify the language on page 8-9 to read as follows:

[Tlhis case is much more similar to the CALFED EIR in In re Bay-Delta
Programmatic EIR Proceedings (2008) 43 Cal. 4th 1143 or Rio Vista Farm
Bureau Center v. County of Solano (1992) 5 Cal.App.4th 351 which dealt with the
overall impact of a general decision made by the lead agency which ard-made
no commitment to a specific development project approved by local decision-
makers decision.
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Issue 4: Plaintiffs contend that the Department'’s project decision must address
whether to approve changes to Articles 18, 21 and 53 of the SWP contracts because
each of these changes could induce growth. Plaintiffs further contend that “Article 33,
which provides additional opportunities for agriculture-to-urban transfers, must be
understood in light of Article 18(a)’s removal of the urban preference during temporary
shortages.” Plaintiffs also contend that “even though DWR could have theoretically
approved transfers under Article 41 before the proposed project, only one such transfer
was ever approved ... because it was impractical to base permanent development on
agricultural water subject to Article 18(a) cutbacks.”

Response: The proposed project includes amendments to Articles 18, 21 and 53. The
DEIR described in Chapter 6 that amendments to Articles 18, 21 and 53 would result in
potential changes in SWP or SWP Contractor operations (see Table 6-3) and therefore,
they were evaluated in the AFEIR analysis, including the growth analysis. Article 18
addresses water allocation, which includes deliveries of both Table A and Article 21
water. The growth analysis in the AFEIR identifed potential population supported by
additional deliveries of both Table A and Article 21 supplies under average annual and
dry year conditions.

Plaintiffs claim that only one permanent transfer of Table A amounts had occurred prior
to the Monterey Amendment because it was impractical to base permanent
development on agricultural water subject to Article 18(a) cutbacks. There is no factual
basis for Plaintiffs’ claim. There may be many reasons permanent transfers of Table A
amounts had not occurred prior to the Monterey Amendment. The following discussion
of this issue on AFEIR pages 13-17 and 13-18 will be clarified as follows:

Comments claim that the pre-Monterey Article 18(a) served as a constraint on
transfers that might have had growth inducing impacts because transfers of
Table A water under the pre-Monterey long-term water supply contract would be
provisions. The comment states that elimination of the agricultural shortage
provision of the Table A transfers will increase urban use and reliance on SWP
water and requests that this impact be disclosed. As noted in DEIR Subsection
2.5.2, under Article 15(a) of the pre-Monterey long-term water supply contracts,
the Department has approved the transfer of SWP water from one SWP
contractor to another SWP contractor. Additionally, Article 41 provides the
Department with the authority to approve a proposed assignment or transfer of
any part of the contracts. Prior to the Monterey Amendment, the Department also
implemented various water management practices through SWP contract
amendments or separate agreements on a case-by-case basis. There may be
many reasons why more permanent transfers of Table A amounts had not
occurred prior to the Monterey Amendment, including the fact that prior to the
drought years of the late 1990s, most contractors were receiving most of the
water they requested. More transfers might have taken place as water demand
increased in M&| contractors’ service areas and shortages became more
frequent. Even though pre-Monterey transfers would be subject to Article 18(a)
cutbacks, they could still be a valuable contribution to local water supply
management.
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Regardless of the reasons why permanent tranfers of Table A amounts were not
common prior to the Monterey Amendment, Article 53 of the Monterey Amendment
facilitated the permanent transfer of up to 130,000 AF from agricultural to M&I
contractors. The AFEIR analysis included the Article 53 Table A transfers, both those ‘
that had occurred between 1996 and 2003 and those that were expected to occur
between 2003 and 2020. Therefore, the growth analysis considered the Article 53
transfers as part of the Table A deliveries.

~ Issue 5: Plaintiffs assert that the AFEIR fails to assess the impacts of known Monterey

Amendment-based transfers in areas north of Los Angeles even though EIRs, UWMPs
and other documents are available (AFEIR 8-26). Plaintiffs also assert that the
Department’s “claim to be outside the realm of local growth-related planning” is
deceptive and that “[w]hen making decisions on projects and plans, and reviewing water
supply assessments, local agencies can be expected to look to DWR's statewide

guidance on SWP water supply reliability.”

Response: AFEIR Subsection 8.2.2.1 describes the analysis of growth inducing
impacts of the proposed project. As noted above under Growth Inducing Impacts Issue
4, the AFEIR evaluated the growth inducing impacts of the proposed project, which
included up to 130,000 AF in permanent Table A transfers. Thus, Monterey
Amendment-based transfers were built into the proposed project that was modeled and
evaluated in the AFEIR.

With respect to the relationship between the Monterey Amendment and local decision
making, see Growth Inducing Impacts Issue 2 above. The Department agrees that
there are many documents available related to local planning decision-making.
Relevant to the proposed project, the DEIR included Table 8-1 and a discussion on
page 8-2 which addressed the EIRs prepared for Table A transfers and which identified
the conclusions reached in those EIRs regarding growth impacts, as well as providing a
summary of those impacts. As explained in the second paragraph on DEIR page 8-2,
although the information in these earlier documents may corroborate conclusions of the

- DEIR, the DEIR provided an independent review of the transfers and the related

provisions of the proposed project. The Department does not agree that analysis of the
proposed project’s potential environmental impacts require further review of these or the
voluminous other documents that may be available but involve local decisions that are
not related to the proposed project. As explained in the AFEIR at page 8-9:

First, the growth associated with the project has and will occur over a period of
time and the specific location of growth is unknown and all individual projects
cannot be identified with enough specificity to be analyzed. Even though the
Department could identify some of the local decisions that may rely on water
made available from the proposed project, it would be difficult, if not impossible,
for the Department to identify all the decisions and then to monitor or second
guess each individual decision made by local government or to establish general
rules that would govern these decisions.
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The approach in the AFEIR does not mean, however, that thé Department claims to be
outside the realm of local growth-related planning, as Plaintiffs assert. As explained in
the AFEIR at page 8-12:

The Department rejects the idea that it should use its management of the SWP to
manage or block future economic growth including housing that would serve the
State’s growing population. These decisions are within the authority and control
of and properly deferred to local decision makers where specific projects can be
more fully described. and are ready for detailed analysis. This approach is
consistent with the traditional legislative policy that fundamental decisions
regarding land use and growth are made through the general planning process at
regional and local levels. The Department’s role in water reliability planning
includes the issuance of the SWP Delivery Reliability Report every two years
which informs local decision makers of water supply limitations of SWP water
and is discussed in AFEIR Subsection 9.2.6.

Although the Department does not have statutory authorization to establish
mandatory requirements regarding water reliability and growth, it supports local
and regional water planning and conservation efforts through statewide planning
and through grants and local assistance programs. Demand reduction and water
conservation strategies are important tools in-water management planning and
the Department is involved in a number of legislative and administrative actions
designed to provide a regional or statewide approach to these strategies. See
DEIR pages 11-5 through 11-7. The Department is taking a leadership role and is
actively involved in many of these efforts. See FEIR Subsection 5.2.3.2 for a
discussion of the relationship of the proposed project to other water policy
actions dealing with water supply reliability and growth, water conservation, and
Delta protection. As discussed above, such measures are not alternatives to the
Monterey Amendment and implementation of such measures would not be
affected by the Monterey Amendment. See FEIR Subsection 11.2.4.

The issue of water supply reliability is further discussed below in the Subject Discussion
on Paper Water.

J. Paper Water

Issue 1: Plaintiffs assert, on pages 7-8 of their letter, that the AFEIR fails to. “disclose
and analyze project-related paper water impacts” and that it “belatedly recognizes the
‘common sense connection between water supply reliablity and growth’ (AFEIR, 9-2)
and concedes that new Table A and Article 21 water, combined with storage, may
facilitate ‘additional local development”™ (AFEIR, 9-3).

Response: The connection between water reliablity and potential growth was
described and analyzed in Chapter 9 of the DEIR. The analysis in Chapter 9 was
developed to respond to Plaintiffs’ argument in PCL v. DWR that planning agencies
were overestimating SWP water availability by basing decision on contractual Table A
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amounts. As noted in Plaintiffs comment and in the response above to Subject . on
Growth Inducing Impacts, Issues 3 and 4, the DEIR’s growth analysis took into
consideration additional Table A and Article 21 supplies as a result of altered allocation
procedures and Table A transfers from agricultural contractors to M&! contractors. In
addition, the AFEIR included an analysis of growth based on dry year storage attributed
to water supply management practices. Therefore, the growth analysis in the AFEIR
identifed potential population support by additional deliveries of both Table A and Article
21 supplies under average annual and dry year conditions and acknowledged that the
additional supplies could support growth.

However, as discussed in the AFEIR and discussed is Issue 2 of Subject I. on Growth
Inducing Impacts, local development decisions are within the authority and control of
local decision makers where specific projects are involved. As the AFEIR explains at
page 8-12, “[t]he Department’s role in water reliability planning includes the issuance of
the SWP Delivery Reliability Report every two years which informs local decision
makers of water supply limitations of SWP water. . . .” Moreover, as discussed in detail
below, the Department evaluated the potential that misplaced reliance on SWP delivery
capabilities could result in growth based on “paper water,” and while the Department
found that “paper water” impacts were possible under certain circumstances, that
analysis demonstrated that such impacts had not been and would not be created by the
proposed project because there was little to no evidence that local decision-makers
improperly relied on communications from the Department. See DEIR subsection 9.4.4
and AFEIR Subsection 9.2.6.

Issue 2: Plaintiffs contend that the Department “denies the relevance of its mandatory
article 18 duties (AFEIR, 9-2).”

Response: It appears that this statement relates to the explanation in the AFEIR that
invocation of Article 18(b) does not have relevance today with regard to the reliabilty of
water supplies. Plaintiffs argued in their comments on the DEIR that if the Department
invoked Article 18(b), it would result in a lower firm yield of the SWP (from 4.185 MAF to
1.9 MAF) and that therefore local entities would be more aware of the limitations of the
SWP with regard to water supply reliability. The paragraph referred to by Plaintiffs on
AFEIR page 9-2 is a summary of a larger discussion in AFEIR Subsection 9.2.3
regarding current delivery probability in comparison to past firm yield analysis. As
explained on AFEIR page 9-7: :

In responding to the comments applicable to Article 18, the Department here
clarifies that Table A amounts are not used in the annual calculation of total
available SWP water supply, but instead are used in the allocation of the

~ available SWP water supply among the contractors. Some of the comments on
the Article 18(b) invocation alternatives incorrectly assume that the Department
makes use of the planned SWP firm yield in making decisions of available SWP
water supply, or that local planning agencies responsible for growth decisions
incorrectly use the planned SWP firm yield in making water planning decisions.
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As noted in DEIR Section 2.5.1, the total of maximum Table A amounts was
originally important to the SWP because this number was intended to be the firm
yield of the SWP. As discussed in FEIR subsection 13.2.2.3, because of the
recognition that some anticipated facilities have not been built and that the
reliability of SWP water supplies fluctuates for many reasons, including physical
and regulatory causes, the Department now considers the probability of an
amount of water being delivered annually rather than firm yield when discussing
reliability of SWP water supplies. As a result of this water delivery probability
procedure, Table A amounts now serve primarily as a way of allocating supply
shortages and surplus among the contractors and as a way of allocating costs of
the SWP. Reducing the Table A amounts through invocation of Article 18(b) is
not relevant in calculating total available SWP water supply, given current day
operations and planning based on water delivery probability curves, and given
the fact that all contractor shortages are allocated on a pro-rata basis under the
provisions of Article 18(a) of the Monterey Amendment. See FEIR subsection
13.2.2.3.

The Department is not “deny[ing] the relevance of its mandatory article 18 duties” (to the
extent it has any), but rather, as explained in the AFEIR Subsection 9.2.3, it recognizes
that potential impacts related to reliability issues will not be created or prevented by the
invocation or elimination of Article 18.

Issue 3: Plaintiffs appear to assert that the biennial reliability reports the Department
prepares pursuant to the Settlement Agreement have replaced Article 18(b).

Response: Neither the Department nor the AFEIR describe the reliability reports as a
replacement for Article 18(b). AFEIR Subsection 13.2.1 and 13.2.2 explain why Article
18(b) was no longer needed when Article 18(a) was amended to require all shortages to
be shared equally by agricultural and M&l contractors. As discussed above in Issue 2
of this Subject, Plaintiffs appear to believe that if Article 18(b) were implemented, it
would result in a firm yield number that would caution local government that SWP water
supplies were less reliable than if the firm yield number were larger. The Department
does not believe that one number is relevant to water supply planning today. As
explained in the AFEIR at page 9-23: -

Like most other surface water supplies, SWP supplies fluctuate, so in some
years more water may be available and in other years less water may be
available. The Department considers processes such as the Reliability Report
(which addresses the impact of climate change and Delta pumping restrictions)
and other means of urban water management planning to be a more effective
means of making local government aware of the variability and limitations of the
SWP water supply.

Issue 4: Plaintiffs assert that the “AFEIR refuses requests to incorporate in the EIR” the
reliablity reports. Plaintiffs contend that the reliablity reports are a subset of the project
under review and not a separate process (AFEIR 9-23), and that the “public must have
an opportunity to test in this project decision whether the reliablity reports’ water delivery
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curves — which still vastly exceed historic deliveries — create a new ‘cyber water’
problem of inflated delivery expectations,” especially given the recognition that SWP
deliveries are likely to be reduced in the future (AFEIR , 6.1-11) and that “water exports
must be subordinted to environmental consideriations such as adaptation to climate
change and compliance with endangered species laws (AFEIR, 11-11).”

Response: The AFEIR did, in fact, evaluate whether the proposed project will result in
a potentially significant impact on the environment due to local planners’
misunderstanding of the difference between contractual allotments (e.g., Table A
amounts) and water that is likely to be delivered (which may be less than the
contractors’ allotment.) The DEIR and AFEIR analyzed the issue and considered a
number of factors, including the Department's publication of the reliability reports and
other current measures relating to water reliablity and found that the reliability reports
actually improve effective communication with local planning entities regarding available
water supplies and, thus, decrease the risk of the “paper water” problem Plaintiffs raise.
See Subsections 9.2.4 and 9.2.6, especially Subsections 9.2.4.3 and 9.2.4.4, and
9.2.6.4. See also the reports cited by Plaintiffs and discussed in Issue 7 below in this
Subject. In short, the reliability reports provide better information to local decision
makers than would the “firm yield” figure that would be established by invoking Article
18(b). '

The AFEIR discussed the reliability reports in Subsection 9.2.6 stating:

As explained in DEIR Chapter 9 Reliability of Water Supplies and Growth (page
9-2), as part of the Settlement Agreement, the Department agreed to publish The
State Water Project Delivery Reliability Report every two years and distribute it to
all SWP contractors and all city, county, and regional planning departments
within the SWP service area. As expressed in the Settlement Agreement, the
purpose of the Reliability Report is to provide current information to SWP
contractors and to planning agencies regarding the overall delivery capability of
the existing SWP facilities under a range of hydrologic conditions and supply
availability to each contractor in accordance with other provisions of the
contractor’s contracts.

With respect to the information provided in the Reliability Report, the DEIR on
page 9-9 noted that the Reliability Report discussed the ability of the SWP to
deliver water. The 2005 State Water Project Delivery Reliability Report defines
water reliability as “...how much one can count on a certain amount of water
being delivered to a specific place at a specific time”. Factors that contribute to
water reliability include the availability of the water from the source, ability to
convey water from the source to the desired point of delivery, and the magnitude
of demand for the water. Public planning agencies, water providers and
members of the public have access to the information contained in the Reliability
Report.

Plaintiffs may disagree with the approach used by the Department for the reliability
reports, but the Department has been consistently responsive to public input. The
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Department accepts public comment on drafts of the reliability reports, including
comments by Plaintiffs, and publishes response to those comments. The Department
has issued three reliability reports since the Settlement Agreement and each shows
changes from the other based on comments and changing conditions, including climate
change and more stringent environmental laws. As explained in the AFEIR at page 9-
23:

Some comments suggest that an opportunity for public review and the response
to comments on the Reliability Report should be required by legislation or some
other means. The publication of the Reliability Report, including public input, is a
separate process from the DEIR process for the proposed project. Although not
required by the Settlement Agreement or by any other legal mandate, all of the
draft reports have been made available for public comment. The Department has
reviewed the comments received on the draft reports, responded to all
comments, and made modifications it considers appropriate in the final Reliability
Report....

Several comments questioned the adequacy of the Reliability Report. As
discussed in FEIR Subsection 9.2.6.2, members of the public have an
opportunity to communicate with the Department any concerns they may have
about the adequacy of the Reliability Report and the Department has responded
to each comment received. In dealing with a report like the Reliability Report, it is
not unusual that there would be differences of opinion on what should be in the
Reliability Report and on the analysis and conclusions. The Department has
considered the comments received, made changes as it deems appropriate and
provided factual support for its decision not to make other changes.

The reliability reports also explain why the delivery curves discussed in the reliability
reports are greater than historic deliveries. Factors affecting increased deliveries
include increased request for full Table A and other water to meet increasing demands
in contractor service areas and a series of unusually wet years during the period of
1996 to 2004. ' ' ‘

Issue 5: Plaintiffs assert that the AFEIR “impermissibly defers to local assessment
whether the Monterey Amendments’ changes in articles 18(a), 18(b), 21 and 53 have
facilitated new development and made demand for Delta exports more rigid, in effect
creating a new ‘paper water’ problem.” '

Response: This issue has been discussed in the responses to Issues 2 and 5 in
Subject I. on Growth Inducing Impacts and Issue 1 in this Subject. As discussed, the
AFEIR analyzed the effect of the changes in Articles 18(a), 18(b), 21 and 53 on growth
and the demand for Delta exports on a general basis appropriate to the level of the
Monterey Amendments. The AFEIR does not analyze these effects for each specific
local decision made by water agencies and land use planning agencies because, as
explained on page 8-12, these decisions are within the authority and control of local
decision makers where specific projects can be more fully described and are ready for
detailed analysis. Nonetheless, as previously discussed, the analysis in the AFEIR
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supports the conclusion that local decision makers are receiving more effective
information regarding actual water availability.

Issue 6. Plaintiffs assert that the Monterey Amendments have created a “new ‘paper
water’ problem.” Plaintiffs state that the AFEIR “disingenuously implies, without
evidence, that factors such as SB610 and SB221 have now removed the threat of paper
water.”

Response: The issue of water supply reliability is discussed in Chapter 9 in the DEIR
and in Chapter 9 in the AFEIR. As noted above, the AFEIR does not conclude that a
paper water problem does not or cannot exist; it concludes that the Monterey
Amendment did not and will not create a paper water problem. The DEIR summarizes
the issue of paper water at page 9-1:

The plaintiffs in PCL v. DWR argued that urban planning agencies might

_overestimate the amount of water available to support urban growth by basing
decisions on the contractual Table A amount of an SWP contractor and not on a
more realistic expectation of annual SWP water deliveries. The Court of Appeal
noted that ‘[T]here is certainly the possibility that local decision-makers are
seduced by contractual entitlements and approve projects dependent on water
worth little more than a wish and a prayer.’ The possibility of decision-makers
approving urban developments that would not have been approved if they had a
more realistic idea of water availability from the SWP was termed a ‘paper water’
problem because reliance is arguably placed on water that exists only on paper
in the SWP long-term water supply contracts. As stated in the DEIR on page 9-
11, for the Monterey Plus EIR, the “paper water” problem is really a question of
whether local planners recognize the limitations on the reliability of SWP supplies
and more specifically whether the Monterey Amendment contributed to
misunderstandings of water reliability. :

Subsection 9.2.4 of the AFEIR summarizes the issues relating to whether the Monterey
Amendment contributed to misunderstandings of water reliability. On page 9-10, the
AFEIR explains:

The DEIR did not conclude that growth based on “paper water” never existed,
but, as stated on page 9-11, it did conclude that the review showed “little
evidence that a ‘paper water’ problem was created by the contractual SWP Table
A amounts or that it affected urban growth decisions.”

The AFEIR discussed current perceptions on page 9-11:

Comment 30-58 states that a “consistent body of CEQA case law, from Kings
County through Vineyard, underscores the depth of the problem of decision-
makers ignoring the reliability of water supplies.” The Department is familiar with
this body of law. Over the last two decades, the concern of courts has been
parallel to legislative and administrative concerns. The Kings County opinion was
issued in 1990. The Monterey Amendment was executed in 1995. PCL v. DWR
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was decided in 2000. SB 610 and 221 were passed in 2002. The Urban Water
Management Planning Act was enacted in 1983 and amended several times
including major changes in 2004. As part of the Monterey Settlement Agreement
in 2003, the SWP contracts were amended to delete the term “entitlement” and
the Department agreed to issue a biennial SWP Delivery Reliability Report. The
California Supreme Court issued two cases recently that deal with water supply
planning - the Vineyard decision in 2007 and the In re Bay-Delta Programmatic
EIR Coordinated Proceedings decision in May of 2008. Other relevant state
legislative and administrative actions relating to growth and water conservation
are discussed in FEIR Subsection 5.2.3.2. All of these actions are evidence that
the local and state decision makers are very aware of the relationship between
the issues of water supply reliability and growth. The Department provides up-to-
ate information on the availability of SWP supplies both real time, and for future
planning purposes. The Department does not approve local growth, nor does it
provide advice to local governments concerning their growth decisions. See FEIR
Subsection 8.2.2.2 for a discussion on the Department's responsibility with
regard to local land use decision-making.

The AFEIR discussed the current measures relating to water supply reliability and
summarized the issue at pages 9-11 and 9-12:
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Some comments point to perceived deficiencies in some of the measures
discussed in Chapter 9 of the DEIR such as the biennial reliability reports, Urban
Water Management Plans, and SB 610/221 decisions and point to these
instances as proof that these measures will not prevent growth based on paper
water.

Chapter 9 of the DEIR does not say that these measures will prevent growth, or
growth based on paper water. What it does say on pages 9-10 to 9-11 is that “it
is unlikely that land use planners and decision-makers would base their decisions
only on the Table A amounts in the SWP long-term water supply contracts,” and
that local planners today have “more detailed, realistic, and readily available
SWP delivery information available to them.”

Some of the comments appear to argue that because the measures above may
not always work to prevent unrealistic expectation, the process is not working.
They point to areas where there have been disagreements over the
Department’s assessment of water reliability, disagreements over information
included in urban water management plans, and disagreements regarding local
planning decisions. The DEIR did not maintain that these measures work
perfectly and that future decisions would never be based on “paper water” or
unrealistic expectations. Nor did the DEIR attempt to evaluate the accuracy of
the information of specific urban water management plans or local decisions. See
FEIR Subsection 8.2.2.2 for a discussion of the Department’s responsibility with
regard to local land use decision-making.



The DEIR points out that land use decisions are not made in a vacuum, such as
relying only on a Table A number found in the long-term SWP water supply
contracts. There are many other factors local decision-makers consider. The fact
that there are disputes over the Department’s analysis for the Reliability Report,
that there are law suits challenging urban water management plans and local
planning decisions, and that there are efforts being made in legislative and
regulatory areas to improve decisions relative to land use and supply is evidence
that local and state decision-makers recognize the “common sense” connection
between water availability and growth and are making efforts to deal with it.

Plaintiffs have argued that making Article 21 water available to M&I contractors has
increased their reliance on an uncertain water source and that invocation of Article 18(b)
with a lower firm yield (see the response to Issue 1 in this Subject) would ensure local
entities would be more aware of the limitations of the SWP with regard to water
reliability. As explained in the AFEIR at pages 9-2 and 9-3:
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A number of documents published by the Department make it clear to water
suppliers and local government that they should not rely on Article 21 water on
an annual basis. They all recognize, however, that Article 21 water can be
stored for later use and that stored water can constitute a source of water that
can be relied upon in local water supply planning. In the absence of storage,
interruptible Article 21 water is not likely to contribute to local water supply
reliability because of its intermittent and unpredictable nature. With storage,
agencies could provide a drought buffer that would support some added
economic activity, but not within the context of Article 21(g)(1). Ultimately,
incorporating Article 21 water into the assessment of water supply reliability is a
local decision based on specific local circumstances and facts. Although the
Department is aware of storage of Table A and Article 21 water which may lead
to additional local development due to the drought “buffer” from additional stored
supplies, the Department is not aware of any local water supplier or local
governmental agency that relies upon “the sustained delivery of surplus water” to
support the development of a local economy...

As stated in the DEIR on page 9-11, for the Monterey Plus EIR, the “paper water”
issue is really a question of whether local planners recognize the limitations on
the reliability of SWP supplies and more specifically whether the Monterey
Amendment contributed to misunderstandings of water reliability. Like most
other surface water supplies, SWP water supplies fluctuate, so in some years
more water may be available and in other years less water may be available. The
Department has determined that invocation of Article 18(b) and returning to the

~ application of the concept of safe or firm yield in determining the amount of Table

A that can be reliably allocated each year, except in extreme droughts, is not a
reasonable way to protect the Delta or to make local government aware of the
variability and limitations of SWP water supply. Such an action would not alter
Delta exports, would not alter water supply reliability, nor would it alter the total
amount of SWP water allocated to contractors. The action would decrease Table
A allocations and commensurately increase Article 21 allocations, both as



scheduled surplus and as unscheduled (interruptible) supplies. See FEIR
subsection 13.2.2.3.

Issue 7: Plaintiffs contend that “independent analysts continue to find that ‘many utilities
are banking on paper water already used by someone else within the state water
system.”

Response: The statements Plaintiffs quote must be viewed in the context of the
studies cited. In actuality, these studies support the discussion in the DEIR and AFEIR
that there is water reliablity information available to local decision makers that better
inform their decisions to approve new growth. Moreover, neither of the studies
suggests that the Monterey Amendment or the Settlement Agreement have contributed
to a lack of understanding of these issues.

Plaintiffs incorrectly quote the 2005 Public Policy Institute article. The correct statement
is that “[M]any utilities seem to be (not “are” as stated by the Plaintiffs) banking on
“paper water” that is already being used by someone else within the state’s water
system.” However, the article goes on to note that the author's (Hanak) survey of local
land use planners suggested that the “disconnect” between water utilities and local
government might not be as large as imagined or feared, and that 6 out of 10 land use
agencies participate in the planning activities of at least some of their local utilities and
are active in water policy groups concerning regional resource management. The
article also notes that SB 610 and SB 221 implementation, along with court rulings, are
“making their mark” in addressing concerns that the “disconnect” will lead local
governments to approve new development without adequate long-term water supply
reliability.

The Orange County Grand Jury report cited in Plaintiffs’ letter does make the statement
quoted; however, the focus of the report is to address the Grand Jury finding that '
Orange County’s water supply is vulnerable to extended outages from catastrophic
disruptions and other long-term system failures, including ways to strengthen
government processes so that residents and decision makers will be knowledgeable
about the County’s water supplies. With respect to the pertinent issue, the report
acknowledges that there has been legislation enacted that has “helped to place a
greater importance of responsible planning, identifying dependable, long-term water
supplies preceding major development approvals.”

As discussed in Chapter 9 of the DEIR, and in particular Chapter 9.3.1, two surveys of
General Plans, Specific Plans, and associated large-scale EIRs, indicated that local
planners are addressing paper water issues in project-specific planning documents. As
explained in the DEIR at section 9.4.2:

The surveys and literature review undertaken as part of this EIR show little
evidence that a “paper water’ problem was created by the contractual SWP
amonts or that it affected urban growth decisions. However, even if a “paper
water” problem did arise from land use planners relying on the Table A amounts,
the passage of SB 610 and 221 and the State Water Project Delivery Reliability
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Report have led to better infomration dissemination to local planners regarding
the reliability of SWP supplies. Thus, the elimination of Article 18(b) by the
proposed project would not have an effect on urban growth and would not create:
a continuted “paper water” problem because planners either do not consider
SWP water supplies when approving growth at the General Plan level, or have
more detailed, realistic, and readily available SWP delivery information available
to them to consider at the development approval level.

K. CALSIM Il

Issue 1: On page 8 of their letter, Plaintiffs cite to comments on the DEIR from Steve
Dunn and Arve Sjovold (Comment Letter 22) and claim that the Department "continues
to ignore critical flaws in the CALSIM Il model, and major limitations on its application to
this project” and “refused to conduct any new modeling studies in response” to Plaintiffs’
concerns.

Response: As explained in the AFEIR at pages 6.3-1 and 6.3-2:

The DEIR used two basic methods to analyze the effects of the proposed project
and its alternatives on SWP operations and deliveries to SWP contractors: a
historical data analysis from 1996 through 2005; and modeling using CALSIM II.

CALSIM Il has attracted much scrutiny because the State and federal
governments use the model to evaluate possible additions and improvements to
California’s water system. CALSIM Il was reviewed by an external peer review
panel in 2003 and the Department and Reclamation responded to the peer
review report in 2004. Many of the elements of model development features
outlined in the peer review response are in progress and will be implemented in
the updated version of the model, CALSIM lli. The current version of CALSIM Il
was used in support of the analyses in this EIR.

Early in the process of developing the DEIR, a modeling subcommittee of the EIR
Committee of plaintiffs and contractors was formed to refine the methodology and
review the assumptions that would be used in the model. As explained in the AFEIR on
page 6.3-1:

Although the meetings were useful, it was apparent that the plaintiffs’
representatives felt that CALSIM Ii was flawed and an unreliable tool for use in
the environmental assessment. The Department and the contractors’
representatives, on the other hand, expressed the view that while no
mathematical model can simulate reality perfectly, CALSIM Il was a valuable
analytical tool, and one widely used by federal, state and local water agencies for
planning purposes. As noted in Comment 31-2, because of this disagreement it
was decided that other analytical methods would be investigated.

As a result, the Department used a number of analytical tools, including CALSIM
|, spreadsheet analysis of certain CALSIM Il output data, and historical analyses
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based on actual operations under the Monterey Amendment from 1996 through
2004 or 2005.

Plaintiffs state on page 8 of their letter that the AFEIR on page 6.3-34 “finally
acknowledges that CALSIM Il as an optimization model, ‘effectively excludes the
possibility of operating the SWP in a manner that would decrease exports.” The
complete excerpt from AFEIR page 6.3-34 is:

The comment claims that because the model is maximizing exports from the
Delta rather than maximizing environmental qualities, it is inadequate to analyze
the impacts of the proposed project, especially recent court rulings on
endangered species regulations. The comment also notes that CALSIM |l as
currently configured is not well suited to help solve the environmental

issues in the Delta. As noted in FEIR Subsection 6.3.2.3, CALSIM Il is a
simulation model through optimization, which effectively excludes the possibility
of operating the SWP in a manner that would reduce rather than increase exports
from the Delta. The DEIR does not use CALSIM Il or the historical model to
determine how the SWP should be operated to protect the environment. It is
used to determine how the SWP can be operated given specific constraints.
CALSIM If can model reduced Delta exports if the environmental constraints in
the Delta are increased or contractor water demand is decreased.

Mr. Sjovold, the co-author of Comment Letter 22 was a. member of the subcommittee
that reviewed the modeling efforts for the DEIR and submitted a number of comments
on this subject which were included in Comment Letter 30. The AFEIR responded to
the criticism of the CALSIM Il model asserted in Comment Letter 22 and Comment
Letter 30 (See responses to these letters in AFEIR Subsection 6.3). As discussed on
page 6.3-12 of the AFEIR:

Some comments state that comments and suggestions made at the EIR
Committee are not reflected in the DEIR. The Department disagrees. While the
Department did not adopt all the suggestions made by the participants, the
analytical methods used in the DEIR were shaped to a considerable extent by
the committee discussions. The Department believes that it worked extensively
with the plaintiff representatives to the EIR Committee to develop alternative
ways to analyze impacts of the Monterey Amendment. Many suggestions of the
plaintiff representatives were accepted and modifications were made as a result
of their input. Most, if not all, of these issues are discussed in response to
specific comments contained in the FEIR. In addition, on September 22, 2003,
the Department sent the plaintiffs a letter responding to some of the concerns
raised about the use of CALSIM II. A copy of that letter is included in Appendix C
to this Final EIR.

In sum, the Department extensively evaluated the validity and usefulness of the
CALSIM Il model, considered the substantial input both in support of and against the
use of the model, modified the methodologies applied in the AFEIR in response to such

- input, and conducted a thorough impact analysis founded on those methodologies,
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including the CALSIM Il model. A difference of opinion regarding scientific method does
not constitute a CEQA defect, especially where the Department has thoughtfully
considered the countervailing views and reached a conclusion on the matter. On the
contrary, the Department’s extensive consideration of methodology, in which Plaintiffs
participated, underscores that the AFEIR analysis complies with CEQA.

Issue 2: Plaintiffs contend that the AFEIR does not comply with the key holding in the
Intertie case (PCL v. US Bureau of Reclamation) cited in the AFEIR on page 6.3-6
because the AFEIR failed to “disclose relevant shortcomings in CALSIM |l and its
application to the project.”

Response: The AFEIR disclosed the benefits and limitations of CALSIM Il and other
analytical methods. AFEIR Subsection 6.3 discusses in detail the benefits and
limitations of the CALSIM model and also discussed other analytical methods used so
that the Department would not solely rely on the CALSIM Il model. AFEIR Table 6.3-1
shows all analytical methods and their purposes, benefits and limitations. The
Department agrees that no mathematical model can simulate reality perfectly. CALSIM
I, however, was a valuable analytical tool, especially for comparative studies where a
"without project" scenario is compared to a "with project” scenario. In the AFEIR, the
CALSIM Il model was used to compare SWP deliveries between the baseline (without
project) and the proposed project (with project) scenarios resulting from the altered
allocation procedures and the proposed project's Table A retirements and transfers
(both those completed and those yet to be completed), and between the baseline and
between the various alternatives. The AFEIR responded to the issue raised by Plaintiffs
on page 6.3-6:

Other comments argue that CALSIM il should not be used in the DEIR because it
is an imperfect model. The Department recognizes that CALSIM Il is not a
perfect model. CEQA does not require perfection, but rather adequacy,
completeness, and a good faith effort at full disclosure. See CEQA Guidelines
Section 15151. See also PCL v. USBR. After considering the strengths and
shortcomings of the CALSIM Il model, the Department determined that CALSIM
Il was an appropriate tool to analyze the effects of the proposed project and its
alternatives on SWP operations and deliveries to SWP contractors. In addition to
CALSIM lI, analyses of historical data were also performed for a number of
reasons, including the fact that the proposed project includes provisions not
readily modeled by CALSIM, that the proposed project was implemented more
than a decade ago and so actual data was available, and to supplement and
provide a check for CALSIM results.

L. Climate Change
Issue 1: Plaintiffs asserts, at page 8 df their letter, that the AFEIR assessment of

climate change ignores “project-related effects on the location of development on the
erroneous premise that this is solely a local matter. (AFEIR 12-4).”
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Response: The AFEIR did not ignore project-related effects on the location of
development. Pages 12-3 to 12-5 of the AFEIR discuss climate change impacts relating
to local development. As explained on pages 12-3 and 12-4:

Some comments suggest that the DEIR should have done an analysis of the
location of where potential growth inducement might occur and the potential for
more or less GHG emissions. Some also suggested that the DEIR should have
analyzed the potential change in GHG emissions due to the change in Article
18(a) which allocates shortages on a pro rata basis instead of agriculture first.
Others suggested that the nature and patterns of growth can significantly
increases overall GHG emissions of a given population.

In general, urban water end use is more energy intensive than agricultural water
end use, and, thus, depending upon the type of energy applied to water, a shift
from agricultural to urban end use could result in more GHG emissions. The
DEIR does not assert that location of growth bears no relationship to GHG
emissions. It recognized that the proposed project may result in changes in
growth patterns at the local level, but would not have an effect on statewide
population growth and thus “within the SWP service area as a whole, the
proposed project would not result in any changes in GHG emission due to
growth.” The EIR identifies potential increases in population that could be
supported by the proposed project and it identifies potential impacts and
mitigation measures that could result from local development decisions in
general terms. See Chapters 8 in the DEIR and FEIR.

The comments appear to confuse the Department’s role regarding the proposed
project’s impacts (over which the Department has some authority and control)
with the role of individual municipalities or other local jurisdictions with lead
agency status over land use planning (over which the Department does not have
authority or control). As discussed in FEIR Subsection 8.2.2.2, the level of detail
contained in the DEIR for growth-inducing impacts and reliability analyses is
consistent with the general level of review required for the Monterey Amendment.
Even though the Department could identify some of the local decisions that may
rely on water made available from the proposed project, these decisions require
extensive information about local facilities, local water resources and local water

. use. The potential environmental impact of growth is subject to more detailed
environmental review at the project level.

This approach is consistent with other greenhouse gas strategies discussed on pages
12-5 and 12-6 of the AFEIR, including SB 375 (2008) (Steinberg) which requires the
development of a sustainable communities strategy to reduce greenhouse gas
emissions to be done at the regional level with state oversight. The Department is
involved in this process. The Department has also identified two regional adaptation
strategies relating to integrated regional water management planning and increasing
water use efficiency at the regional level. With respect to Plaintiffs’ specific comment,
the AFEIR climate change analysis (as well as the growth inducing analysis) complies
with CEQA. '
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Issue 2: Plaintiffs contend that DWR declined to study the climate effects of four
aspects of the Monterey Amendment and the Settlement Agreement.

Response: As noted, the AFEIR’s analysis of the proposed project’s potential effect on
climate change satisfied CEQA. In addition, the AFEIR addressed the issues raised by
Plaintiffs. Chapter 12 of the DEIR analyzed SWP GHG emissions as a result of the
proposed project and found that the Monterey Amendment would likely increase overall
SWP GHG emissions from the level than would exist with the pre-Monterey contract
provisions. The analysis included the impacts of the altered allocation procedures and
transfers of Table A amounts from agricultural to M&l contractors. Plaintiffs’ items (1),
(2) and (3) all refer to changes regarding altered allocation procedures and Table A
transfers. These items are covered above in the response to Issue 1 in this Subject and
in the discussion on the Impacts of Increased SWP Power Use, including the Impacts of
Changes on Local Development, AFEIR Subsection 12.2.1.1. Item (4), regarding
investment in the Plumas Watershed Forum, is discussed in the response to Comments
13-1 and 13-2, which underscores the finding of the DEIR that there are no proposed
project impacts on climate change that require mitigation, but recognizes the general
value of watershed forests and meadow systems with respect to mitigating the potentlal
impacts of climate change. See AFEIR, page 12-10 & 12-11.

Issue 3: Plaintiffs assert that the AFEIR fails to incorporate climate change analysis
‘throughout the EIR and that the Department failed to analyze how mitigation and
alternatives could be framed in a climate-protective manner.

Response: The effect of climate change on the proposed project is discussed in DEIR
Chapter 12 and also in AFEIR Subsection 12.2.2. The issue raised by Plaintiffs is
addressed in AFEIR Subsection 12.2.3. The AFEIR explains on pages 12-8 to 12-9:

Some comments suggested that the DEIR should incorporate climate change
throughout all impact analyses. The effects of the Monterey Plus on operation of
the SWP were described and analyzed in Chapter 6 of the DEIR, including
analyses of Table A deliveries in the future (2020). The analysis of Climate
Change in Chapter 12 of the DEIR builds upon this information and shows how
deliveries could be changed based on climate changes. As discussed above, the
DEIR showed that deliveries could be reduced by as much as 10 to 25 percent
under the baseline and under the proposed project. It also showed the proposed
project would not have an effect on the SWP’s vulnerability to climate change.
Tables A-4a through A-6f of DEIR Appendix F include quantified impacts of
climate change as part of the CALSIM analysis of the revised allocation methods,
‘Table A transfers, and Table A retirement. The tables indicate how deliveries
would be affected by climate change in the five hydrologic year types evaluated
in the EIR.

In the broader context of how operational actions under both existing and future
conditions were evaluated in the DEIR, it is apparent that a sufficiently broad
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range of potential future hydrologic conditions was in fact applied to analysis of
the proposed project on hydrology and water supply. The hydrologic conditions
applied appropriately reflect the extremes in annual climate variability, from very
dry hydrologic cycles to very wet hydrologic cycles that could be expected over
the next 20 years.

Operations modeling performed in support of the DEIR reflect the above

_ variability — analyzing 73 different years throughout the SWP. This modeling
covers a truly wide range of hydrologic conditions, from multi-year dry periods
where releases were very restricted to wet periods. This modeling was designed
to provide input to the environmental analyses to evaluate a broad range of
potential future hydrologic conditions that reflect the expected variability in
regional climate.

Over the coming decades, the Department expects rainfall, snowmelt, and runoff
patterns to be different from year to year, just as they have historically varied
significantly on an annual basis. As such, the measures included in the DEIR
were formulated and analyzed to successfully operate the SWP under a very
broad range of anticipated hydrologic conditions.

As Plaintiffs point out, the AFEIR notes that Table A deliveries could decrease by 10-25
percent under both the baseline scenario and the proposed project (AFEIR, 12-8).
However, as discussed in AFEIR Subsection 12.2.3 and on page 6.2-4:

Other than the amount of water that would be allocated in any given year, the
analysis of how these changes affect the SWP would not change. While there
would be more years of lower available water supply, the allocation procedures
remain the same. The only impact on the Delta from the Monterey Amendment
comes from slightly increased average Delta exports attributable to the water
supply management practices, particularly storage outside the service area. One
of the results of more dry and critically dry years is that many of the impacts of
the water supply management methods are likely to decrease as well. Although
the impacts of the proposed project may decrease in the future below those
levels evaluated in the EIR, the magnitude by which impacts would decrease and
the rate of such decreases are not readily predictable.

In short, the analysis of the proposed project in the AFEIR with respect to potential
impacts, alternatives and mitigation measures accounts for possible variations in

conditions related to climate change, to the extent such variations are predictable or
quantifiable.

M. Environmental Consequences of Financial Restructuring

Issue 1. Plaintiffs assert, on pages 8-9 of their letter, that financial restructuring under
Article 51 of the Monterey Amendment “would provide an enormous revenue stream to
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the State Water Project contractors” and that the AFEIR’s conclusion that environmental
impacts associated with Article 51 are “speculative” is untenable. Plaintiffs also contend
that the AFEIR should have evaluated the consequences of Article 51's effect on water

rates.

Response: The discussion in the AFEIR on these issues is appropriate and in
compliance with CEQA. Article 51 does not create a “revenue stream,” it reduced
charges to the contractors under certain conditions. The AFEIR addressed this issue in
its response to Comment 30-54 on pages 4-17 to 4-19 (see also AFEIR, 17-52):
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The comment claims that the DEIR does not analyze the environmental
consequences of Article 51. Section 4.4.5 of the DEIR discusses the
restructuring of the contractor rates pursuant to Article 51 of the Monterey
Amendment. As noted on page 4-8, "contractors receive a reduction to their
charges if the revenues exceed the payments for general obligation bonds,
revenue bonds, maintenance, operation, and replacement costs, reimbursement
of the California Water Fund, and deposits into the State Water Facilities Capital
Account.” -

If an article added or amended by the Monterey Amendment was found to
change the way in which water is stored or conveyed, it was assumed that it
could have the potential to produce a change in SWP or contractor operations,
which might in turn have environmental effects. If it did not produce an
operational change, it was not analyzed for environmental impacts. See DEIR
page 6-15. The DEIR found that Article 51 did not have an effect on the SWP or
contractor operations and therefore it was not analyzed for environmental effects.
See DEIR Table 6-3. The comment says the EIR must analyze the relationship
between Articles 18 and 51 and must compare the project to the no-project
scenario in which Table A amounts are reduced without Article 51 rebates. The
DEIR includes two no-project analyses in which Table A amounts are reduced
and two no project analyses in which Table A amounts remain the same. Article
51 would not apply to any of the no project alternatives. The comment says that
Article 51 changes the way that the Department address revenues exceeding the
cost of the revenue system and says that the revenue stream returned to the
contractors under Article 51 is enormous over the life of the project contracts.
The comment is correct that Article 51 changes the way revenues exceeding
costs are treated. It is part of a larger change that created a General Operating
Account and a State Water Facilities Capital Account and provided a reduction in
charges if the revenues exceeded certain specified costs. For agricultural
contractors, the amount of the reduction in charges is deposited into a trust fund
to help them in years when they receive less than their requested annual Table A
amounts for that year. For M&l contractors, it means that they pay less money to
the Department than they did before the Monterey Amendment.

The comment assert that, although CEQA does not require analysis of purely

. economic or social changes, San Franciscans Upholding the Downtown Plan

requires analysis of environmental impacts that can be traced to such changes.



The comment contends that the EIR must also evaluate the environmental
consequences of Article 51’s effect on water rates, and consider the financial
adjustments made in Article 51 when making its assessment of project
alternatives and mitigation. In San Franciscans Upholding the Downtown Plan,
the appellate court found that the social inconvenience of having to hunt for
scarce parking spaces is not an environmental impact but that the secondary
effect of scarce parking on traffic and air quality is an environmental impact. The
court stated that under CEQA, a project's social impacts need not be treated as
significant impacts on the environment. An EIR need only address the secondary
physical impacts that could be triggered by a social impact.

The DEIR does not include an analysis of the environmental impacts caused by
Article 51 either in the resource impact analyses or in the cumulative impact
analysis because it is highly speculative to try to determine how the economic
change would lead to a physical or environmental change. The Department
cannot trace where, how, and when the funds not given to the Department are
distributed or used by each SWP contractor, and therefore the Department
cannot identify or analyze physical changes or "environmental impacts that can
be traced to such [economic or social] changes". The Department is not an
auditing agency and it does not have the ability to track such returns. Each
contractor is a unique public agency operating in its own political, economic,

- environmental and cultural setting. Its decisions are determined by its
independently elected board of directors. Prediction of future decisions of a broad
range of agencies and municipalities would be highly speculative. See CEQA
Guidelines Sections 15144 and 15145, Article 51 rate reductions have been
effect since 1996. As of 2009, the Department is not aware of the SWP
contractors building new projects or making other physical changes that could be
attributed to the net reductions in payments to the SWP. As public agencies,
SWP contractors are subject to CEQA and will have to determine whether
decisions to carry out projects with funds maintained because of the reduction in
charges from Article 51 require environmental analysis and documentation. The
comment also states that the PCL v. DWR court recognized the interrelationship
between revised articles 18 and 51. As cited by the comment, the court
discussed Article 51 as evidence that “fiscal and environmental pressures militate
against completion of the project” (page 914, n.7). The PCL v. DWR court did not
give any opinion regarding whether it thought Article 51 did or did not have any
environmental impacts. See also FEIR Subsection 4.2.1.1 for further discussion
of the scope of the EIR.

The AFEIR did not find any identifiable environmental impacts as a resuit of Article 51.
Although Plaintiffs make a general statement that the AFEIR should have evaluated the
potential environmental consequences of Article 51’s effect on water rates, Plaintiffs
have not identified any specific environmental impacts attributable to Article 51.

Issue 2: Plaintiffs argue that the AFEIR should have compared the proposed project’s
environmental consequences “with enforcement of article 18(b), which might have
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~ eliminated reliance on paper water without imposing the high public costs of Article 51.”

Plaintiffs also dispute the AFEIR’s conclusion (AFEIR, page17-52) that allocation of
Article 21 water with invocation of Article 18(b) would not have provided any more water
for the environment.

Response: Plaintiffs appear to see a relationship between the invocation of Article
18(b) and the absence of Article 51 that is not clear to the Department. As discussed in
the response to Issue 1 in this Subject, the DEIR evaluated the proposed project with
Article 51, as well as several no project alternatives which did not include Article 51 but
did include the invocation of Article 18(b). Other than speculative impacts, which the
Department appropriately did not quantify, the analysis did not show that congnizable
impacts resulted from Article 51.

The Department's response to Plaintiffs’ position regarding allocation of Article 21 water
under the no project alternatives that include invoking Article 18(b) is discussed in the
Subject E. on Assessment of Shortages and Surplus Provisions. As explained, the
Department has determined that it would continue to deliver Article 21 water if Article
18(b) were invoked. Plaintiffs’ disagreement with the Department’s interpretation of a
contract term is not a CEQA defect.

Plaintiffs also assert that Article 51 imposed high public costs. Although the amount of
money involved is signficant, Article 51 resulted in returning money to the contractors,
which are themselves public entities. Thus, presumably members of the public
benefitted. In any event, Article 51 did not result in any increased costs to the general
public state-wide. Finally, any economic costs related to Article 51 do not raise a CEQA
issue absent a valid causal connection to an environmental impact, which the AFEIR
found did not exist. See the response to Issue 1 in this Subject.

N. Project Alternatives

Issue 1: Plaintiffs argue, at pages 9 and 10 of their letter, that the reliance of the AFEIR
(pages 5-9 to 5-10, 11-2 and 2-31) on the California Supreme Court decision ininre
Bay-Delta is misplaced, in part because the CALFED program that was the subject of
that ruling was a programmatic and first-tier document at a “relatively early stage of
design” while the Monterey Amendment includes project specific actions (AFEIR, 4-9).

Response: In re Bay-Delta reaffirmed that the evaluation of alternatives under CEQA
is based on the rule of reason considering the applicable facts and circumstances. The
type of EIR involved does not alter the standard by which an alternatives analysis must-
be judged under CEQA. In accordance with CEQA and the standard reaffirmed by the
California Supreme Court, the AFEIR considered a reasonable range of alternatives.
See AFEIR pages 11-1 through 11-41. In so doing, the AFEIR discussed the facts and
circumstances considered in determining a reasonable range of alternatives for the
proposed project. At pages 11-12 and 11-13, it explains:

The California Supreme Court recently reaffirmed in /In Re Bay Delta (pages
1162-1169, see especially page 1165) that an EIR’s consideration of alternatives
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is based on the rule of reason considering the facts and circumstances involved.
The focus of the Supreme Court was not on whether a rejected alternative met
some or most of the objectives but rather on whether the lead agency has
reasonably determined that the rejected alternative cannot achieve the project's
underlying fundamental purpose. The Supreme Court recognized that, in certain
instances, when the proposed project reflects a negotiated solution to a problem
that provides benefits for different parties, the CEQA analysis can reject
alternatives that do not achieve all of the objectives concurrently.

The underlying fundamental purpose of the Monterey Agreement and the
Monterey Amendment is to resolve conflicts and disputes between and among
the urban and agricultural SWP contractors and the Department about water
allocation and related issues pertaining to the management and financing of the
SWP. One key objective of the Monterey Agreement and the Monterey
Amendment is to facilitate water management practices and water transfers that
improve reliability and flexibility of SWP water supplies in conjunction with local
supplies. The primary focus of the Monterey Amendment is on how the
Department will allocate and how the contractors may-be able to increase the
flexibility and reliability of the available SWP water. The Monterey Amendment
does not increase Delta exports beyond permitted limits. See FEIR Subsection
5.2.1.2.

To paraphrase the court’s decision on page 1165 regarding the CALFED
process, the disagreements among the contractors and the Department in the
mid-1990s over how the SWP water supply contracts were to be interpreted and
water supply allocated between agricultural and M&I contractors had not yielded
solutions. Difficulties also existed with regard to potential development of the
planned KWB. As with the Monterey Agreement, the CALFED solution was
established “to reduce the conflicts and provide a solution that competing
interests could support....accordingly the PEIS/R describes its integrated
approach to achieving all ...objectives concurrently as ‘the very foundation of the
Program.’....Nothing less can achieve the underlying fundamental purpose of
reducing conflicts by providing a solution that competing interests can support.”

In In re Bay-Delta the Supreme Court also recognized that Bay-Delta ecosystem
restoration to protect endangered species is mandated by both state and federal
endangered species laws, and for this reason water exports from the Bay-Delta
ultimately must be subordinated to environmental considerations. This DEIR and
FEIR both recognize that the Monterey Amendment actions are subject to the
endangered species laws as well as other regulatory processes including State
Water Resources Board Decison1641. Any actions designed to resolve the water
allocation and other issues among the Department and the SWP contractors,
including the Monterey Amendment and the actions it facilitates, are
subordinated to these legally binding environmental restrictions.

Even if the Monterey Amendment negotiations are considered to be
fundamentally different from those of the CALFED process, and CEQA were to



require an alternative that does not meet all the project objectives, even though
one party may lose some of its benefits, this EIR would satisfy such a
requirement. Alternative 5 meets this requirement. The potentially significant
impacts of the proposed project are all attributable to the water supply
management measures. Alternative 5 is an alternative that could lessen the
significant impacts of the proposed project, including any potential impact to the
Delta, and still meet some of the objectives of the proposed project.

Issue 2: Plaintiffs argue that the only project alternative the AFEIR fully studied —
Alternative 5 - was inadequate to address the key issues raised by Plaintiffs, such as
the operation of the Kern Water Bank or the changes in shortage and surplus rules.

Response: The AFEIR considered a reasonable range of alternatives, consistent with
CEQA, and addressed the issues Plaintiffs have asserted. In particular, the Department
believes that Alternative 5 was a reasonable and appropriate alternative for analysis.

The AFEIR determined that water supply management practices could result in potential
significant environmental impacts. The AFEIR also determined that operation of the
Kern Water Bank and the changes in shortage and surplus rules did not result in any
potential significant adverse environmental impacts. With respect to Alternative 5, the
AFEIR described at pages 11-9 and 11-10:

Alternative 5 does not include the water supply management practices described
in Articles 54 and 56 of the Monterey Amendment that are the cause of most of
the potentially significant adverse impacts of the proposed prOJect including the
impacts on Delta fisheries..

While it was recognized that there was doubt as to whether Alternative 5 meets
most of the objectives of the Amendment or whether it was institutionally and
legally feasible, it was analyzed at the same level of detail as were the proposed
project and the no-project alternatives because it would lessen the potentially
significant adverse impacts of the proposed project, would meet several of the
proposed project’s objectives and would provide the public and decision-makers
with useful and more complete information on how it would affect different
contractors and the environment.

Issue 3: Plaintiffs argue that the AFEIR “wrongly refuses to analyze at least two of the
proposed alternatives on the erroneous premise that they would not meet most project
objectives.”

Response: The alternatives Plaintiffs reference were suggested by the Planning and
Conservation League, one of the Plaintiffs, in EIR Committee discussions during the
formulation of the DEIR and again in its comments on the DEIR. These alternatives
were properly excluded from the detailed analysis in the AFEIR. As explained at pages
11-12 and 11-13 of the AFEIR:
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Some comments stated that numerous alternatives were presented and that the
Department unreasonably rejected them. The DEIR provided an explanation of
why the remaining six alternatives suggested by the Planning and Conservation
League were eliminated from consideration and not analyzed in detail in Chapter
11. The following paragraphs summarize the process used to identify alternatives
for detailed evaluation in the DEIR and explain why the six suggested
alternatives were rejected. For a complete explanation of the alternatives
evaluation process, see pages 11-2 through 11-7 of the DEIR.

Some of the comments raise questions about the DEIR’s conclusions with regard
to feasibility. For example Comment 21-50 challenges the determination that the
Monterey Amendment is not an appropriate tool for mandating “local water
enhancements” and that there are other forums where these concerns can be
discussed as part of a comprehensive process. The comment states that the
distinction is arbitrary and that nothing precludes the Department from evaluating
an alternative of this nature and that in fact there is some authority that suggests
analysis of just such an alternative is required. As the Supreme Court reaffirmed
in In re Bay-Delta (page 1163), the lead agency must consider a range of
reasonable alternatives which would feasibly attain most of the basic objectives
of the project but would avoid or substantially lessen the significant impacts of
the project alternatives. The court stated that the EIR does not need to consider
every conceivable alternative to a project or projects. Feasible is defined as
being “capable of being accomplished in a successful manner within a
reasonable period of time, taking into account econom[c environmental, social,
and technological factors.”

In the DEIR the Department did not reject alternatives arbitrarily because they
required legislation or because they would reduce dependence on exports from
the Delta as suggested by footnote 27 in comment 21-50. The Department
considered a variety of factors including the nature of the alternative, its ability to
achieve most of the project objectives and its ability to meet the fundamental
purpose of the proposed project, its consistency with traditional legislative and
administrative allocations of responsibility, the likelihood of achieving a state-
wide or local consensus, whether the alternative was more appropriately
considered in other forums and other factors. In City of Del Mar (909), the court
found that “feasibility” under CEQA can encompasses “desirability” [of a plan or
action] to the extent that desirability is based on a reasonable balancing of the
relevant economic, environmental, social, and technological factors. The court
recognized that a finding of feasibility involves a balancing of factors and that the
responsibility under CEQA was not whether the result was the right one but
whether the proper consideration and balancing occurred. See discussion in
FEIR 11.2.4 on factors considered in rejecting an alternative of reduced demand
or water supply.

Further discussion on the two specific alterhatives identified by Plaintiffs follows.
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Plaintiff’s’ Proposed Improved Reliability through Environmental Enhancement
Alternative. As the AFEIR explains, this alternative was properly rejected for detailed
consideration. The AFEIR explains at page 11-13:

This alternative would result in a reduction in water pumped from the Delta either
through a mandatory or theoretical demand reduction based on implementation
of water use efficiency and other measures that would reduce demand. It was
also suggested that this alternative allocate 50 percent of Article 21 water for
environmental purposes. This alternative is also a different project with different
objectives. This alternative was rejected because it would not meet any of the
project objectives. It was also rejected because it would also be in conflict with
the basic terms of the long-term water supply contracts and is, therefore,
considered infeasible. See further discussion of this alternative in FEIR
Subsection 11.2.4.2.

With regard to Plaintiffs’ argument that this alternative would feasibly accomplish most
of the project objectives, while also reducing injury to the Delta, the AFEIR explained at
page 11-19:

As discussed in FEIR Subsections 5.2.1.1 and 5.2.1.2, this is an EIR on the
Monterey Amendment and the Settlement Agreement, not an EIR on the SWP,
and addresses fairly narrow changes to the long-term water supply contracts that
arose primarily out of conflicts and disputes among the urban and agricultural
contractors and the Department about water allocation and related issues
pertaining to the management and financing of the SWP. The Department does
not agree that the alternatives would “restore the ecosystem” or lead to
“lessening the need to constrain water operations to protect those ecosystems”.
Even if those alternatives did so, the Department does not agree that they meet
most of the proposed project objectives. Certainly in the short term, if not in the
long term, the alternatives would most likely increase times of shortage and
increase conflicts and disputes among the contractors and the Department. They
would also increase financial pressures on agricultural contractors in times of
drought and supply reductions. They could also reduce the benefits of the water
supply management practices by reducing the amount of water available to
contractors and reducing the flexibility of the SWP system.

Plaintiffs’ Proposed Kern Fan Transfer with Trust Conditions Alternative. Similarly,
the AFEIR explains, at page 11-14, that this alternative was appropriately not
considered for detailed analysis:
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This alternative would impose a requirement that water stored in the KWB would
be used to provide statewide environmental benefits. This alternative is also a
different project with different objectives. It would not meet any of the project
objectives. Use of the KWB Lands for environmental purposes would require
finding appropriate funding sources and reaching agreement with the local
authorities.



Consistent with CEQA and In re Bay Delta, the AFEIR was not required to include
alternatives that weré infeasible or would not meet project objectives. Plaintiffs’

preference for an alternative that was not evaluated in detail does not equate to a defect
in the AFEIR.

Plaintiffs assert that the AFEIR (at page 2-34) recognizes that the Kern Fan Element
was meant to address out-of-service-area storage, rather than the purely local uses by
Kern interests. A Kern Water Bank operated for local use was part of the proposed
project. A Kern Water Bank operated for SWP use was included in several of the no
project alternatives. See AFEIR subsection 16.2.5 for more on the comparison of a
water bank for SWP purposes or for local purposes and on why operation of the KWB
Lands for environmental purposes was not considered as an objective.

Plaintiffs also assert that the AFEIR recognizes that the “Kern Water Bank’s primary use
for transfers has been to profit from EWA sales (AFEIR, 7.2-42 to 7.2-43, 16-8, 17-42),
whose sole local interest is private profit at the expense of the environment.” Plaintiffs
misstate the findings of the AFEIR which described the EWA sales along with
withdrawals for other purposes. See AFEIR Subsections 16.2.8 and 16.2.11. Financial
gain may be an intended or incidental result of the Monterey Amendment, but it is only a
CEQA issue if it could result in potential significant adverse environmental impact. The
sale of EWA water was not a result of the Monterey Amendment, but a result of the
EWA: the EWA was the subject of another EIR. Neither the EWA EIR nor the AFEIR
identified adverse environmental impacts as a result of sales of water stored in the KWB
Lands.

Issue 4: Plaintiffs assert that the AFEIR’s alternatives assessement is “undermined by
DWR’s premise that it cannot make a ‘unilateral’ decision” to change the long-term
water supply contracts (citing to AFEIR, page 5-5).

Response: As explained at page 13-8 of the AFEIR, “[l]t is essential to recognize that
the contracts before Monterey were products of negotiations between the Department
and the SWP contractors, as is the Monterey Amendment.” The Monterey Amendment
changed the terms of an existing contract between the Department and the SWP
Contractors. Given that the long-term water contracts were (and are) bi-lateral
contracts, the Department properly exercised its discretion in deciding not to consider
making unilateral changes to the contracts as an alternative to consider. The
Department’s recognition that a unilateral contract amendment was not a feasible
alternative did not “undermine” the analysis in the AFEIR. This determination is
consistent with the holding of the Supreme Court in In re Bay-Delta.

Issue 5: Plaintiffs argue that measuring the feasibility of alternatives “solely by that
which was secretly negotiated by the contractors deprives the public of the opportunity
to propose and secure comparison of its alternatives.”
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Response: The Department disagrees with Plaintiffs characterization of the contract
negotiations. Plaintiffs assert that the 1994 Monterey Agreement was “secretly
negotiated;” however, there was no requirement prior to the 2003 Settlement
Agreement to publicly negotiate any changes to the long-term water supply contracts.
Nor had negotiations ever in practice been conducted publicly. As discussed in the
AFEIR at page 4-8:

CEQA does not require public participation in the decision-making process.
Whether or not public participation is required during an agency’s decision-
making process depends on the requirements of laws, regulations, and other
rules relating to that agency’s own process. Some agencies, such as boards and
commissions and most local agencies are required to conduct their decision-
making in public. Others, such as departments like the Department of Water
Resources, have no similar requirements.

The negotiations that led to the Monterey Agreement were conducted without
public input. While some of the comments are critical of this process, it was not
unusual and it was not illegal. Up until that time, discussions relating to the long-
term SWP water supply contract amendments had never included public
involvement. This was one of the issues that concerned the Plaintiffs in PCL v.
DWR and was one of the subjects of the Settlement Agreement which provides
for public negotiations of permanent transfers of Table A amounts (Attachment C
to the Settlement Agreement), and principles for public participation in project-
wide contract amendments and contract amendments relating to Table A
transfers between existing SWP contractors (Attachment D to the Settlement
Agreement). .

Moreover, CEQA allows a lead agency to choose the proposed project and objectives it
wishes to consider. The AFEIR explains at page 5-5:
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Some comments suggested that the Department was obligated to consider
project objectives that would balance contractors’ and environmental objectives
or allocate a portion of the water available to the SWP for environmental
purposes. Neither the Court in PCL v. DWR nor the Superior Court's Order on
remand, nor the terms of the Settlement Agreement suggests that the
Department is obligated to change the basic approach to the SWP to require the
Department to consider such broad objectives. Although CEQA requires an
agency to consider mitigation measures and alternatives that would meet its
project objectives, it does not require an agency to examine a project and
objectives that are completely different from the one it has chosen to pursue. See
DEIR Subsection 11.2.3 and FEIR Subsections 11.2.3 and 11.2.4 for more
discussion on alternatives that were rejected as different projects with different
objectives than those of the Monterey Amendment.

Even if the Department could unilaterally impose chan’ges of the nature
suggested by the comments or the Department and the contractors could

_ mutually change the water supply contracts in a way that would allocate or leave



more water for the environment, CEQA does not require the Department to
consider or make these changes within the context of this EIR. The Department
has chosen in this EIR to keep the objectives limited to ones that deal with issues
and conflicts between and among the Department and the contractors and leave
resolution of broader issues relating to the health of the Delta and urban
development to other established planning, legislative and regulatory processes.

It is the purpose of CEQA to make sure that the public has an opportunity to review and
comment on the environmental impacts of a proposed project and appropriate mitigation

. measures and alternatives. From the outset, Plaintiffs and the public have had

extensive and direct involvement in this review process, far more than is required under
CEQA, including with respect to alternatives. The AFEIR complies with both the letter
and the spirit of CEQA.
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Appendix A

The last two paragraphs on page 15-6 of the AFEIR have been expanded as follows; the same
language will also be added to the text at the end of page 6.3-6;

When the analysis was begun in 2003, at the time of the NOP, it was decided that 1995
conditions would serve as the starting point for the analysis because 1995 was the last year
before the Monterey Amendment came into effect. Two periods would be analyzed; 1995
through 2003, the period already experienced and for which historical data is available; and
2003 through 2020, the future viewed from 2003. Accordingly, CALSIM [l was used to examine
SWP deliveries under 1995, 2003 and 2020 conditions. See FEIR Subsection 6.1.2.1. Analyses
in the Resource Impact Sections in Chapter 7 were divided into two time periods: 1996-2003
(past impacts) and Future Impacts.

In addition to the analysis using CALSIM il, which primarily served to characterize the effects of
the Table A transfers and retirements, analysis of historical data was used to characterize the
effects of the water supply management practlces Ihe—vaneas-htsteneat-anatﬁeeenéeﬁaken

The various hlstorlcal analvses started in 1996 when the Department
began implementation of the Monterey Amendment and the analyses could have ended in
2003, only using data for the period through 2003. However, because by the time the historical
analyses were conducted, data from 2004, and sometimes 2005, were available, it was decided
to use the data from the later years to strengthen the analyses of the historical period in
estimating impacts. It was concluded that the advantages provided by the longer period of
historical analysis outweighed any disadvantage associated with differences in the periods of
analysis. :

In addition. Studies 3 and 7 formed the basis for extrapolating certain future impacts of the
water supply management practices, and the added period of record was perceived by the
Department as providing a better basis for such estimates. Thus Studies 2, 3, and 7 covered O
the period 1996 to 2004, and Study 1 and the historical portion of Study 6 covered the period
1996 to 2005. The use of added years of historical data in no way alters the baseline of analysis
in the EIR. nor is it inconsistent with the 2003 baseline. See FEIR Subsection 6.3.1, Table 6.3-
1. Impacts analyzed based on the historical data are included in the 1996 to 2003 analyses in
the Resource Impact Sections in Chapter 7 since they cover essentially the same period of time.
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