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September 10, 2009 
 
 
Katherine Spanos, Senior Staff Counsel 
Department of Water Resources 
1416 Ninth Street, 11th Floor 
Sacramento, CA 95814 
 
Re: SWC Comments on Mediation Issues Raised by Plaintiffs on Monterey Plus 

Administrative Draft Final Environmental Impact Report 
 
Dear Ms. Spanos: 
 
The SWC representatives on the Monterey Plus EIR Committee have reviewed the plaintiffs’ 
letter of August 13, 2009, in which, based on their review of the Monterey Plus Administrative 
Draft Final Environmental Impact Report (AFEIR), they have referred mediation issues to the 
Director of the Department of Water Resources (DWR) under Settlement Agreement Section 
III.H.  We offer the following comments regarding the mediation issues raised by the Plaintiffs 
in their August 13, 2009 letter. 
 
Public Participation 
 
To constitute a mediation issue, an action taken by DWR with respect to the “new EIR” for the 
Monterey Amendments to the State Water Project Contracts must relate to noncompliance of the 
New EIR with “(a) the requirements of CEQA; (b) the direction of the courts in the underlying 
litigation; or (c) the terms and conditions of this Settlement Agreement (Settlement Agreement, 
section I.U. (Definitions)). 
 
With respect to CEQA compliance, Plaintiffs apparently contend that DWR is required to render 
its post-EIR certification decision on the Monterey Plus project through some form of public 
process.  DWR correctly points out that CEQA and its Guidelines deal exclusively with the 
process of preparing a draft EIR, circulating it for comments, and finalizing the document so that 
it may be used to inform the often larger decision making process.  CEQA does not govern how 
or in what venue administrative decision makers should consider a final EIR and other economic 
and social factors so as to make the best overall quasi-legislative decision with respect to the 
project under consideration.  As stated by the California Supreme Court in Citizens of Goleta 
Valley v. Board of Supervisors (1990) 52 Cal 3d 553, 564: “[W]e may not ... substitute our 
judgment for that of the people and their local representatives.”  In Western States Petroleum 
Association v Superior Court (1995) 9 Cal.4th 559, 566, the court stated: “Judicial review of 
quasi-legislative administrative decisions [is] limited, “out of deference to the separation of 
powers between the Legislature and the Judiciary [and] to the legislative delegation of 
administrative authority to the agency [Citation].”  Plaintiffs have not cited, nor can they cite, to 
a section of CEQA that mandates DWR, as an administrative agency of State government, to 
render its post-EIR decision in any particular manner. 
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With respect to the direction of the courts, there is no holding in Planning and Conservation 
League v. Department of Water Resources (2000) 83 Cal. App.4th 892 (PCL v. DWR) that 
requires DWR to make its decision in any particular manner.  Plaintiffs’ out-of-context quotes 
from the PCL decision are not helpful.  The first quote is from a section of the opinion discussing 
an argument by defendants that deference should be given by the court to the decision appointing 
the Central Coast Water Agency as the CEQA lead agency.  The second quoted passage dealt 
with the Court’s finding that the original EIR was defective for not considering Article 18(b) of 
the SWP contracts as a potential no-project alternative.  Neither of these quotes deal with the 
issue of whether CEQA requires some form of public participation in the decision making 
process, as contrasted to the public process required during preparation of an EIR. 
 
Interestingly, in this case, the best evidence that the PCL decision is devoid of any such holding 
is found in the settlement agreement signed by Plaintiffs.  It states that the parties agree that the 
PCL decision ordered the lower court to carry out only the following five actions: “(1) vacate the 
trial court’s grant of the motion for summary adjudication of the Validation Cause of Action; (2) 
issue a writ of mandate vacating the certification of the 1995 EIR; (3) determine the amount of 
attorney fees to be awarded Plaintiffs; (4) consider such orders it deems appropriate under Public 
Resources Code Section 21198.9(a) consistent with views expressed in the Appellate Court’s 
opinion; and (5) retain jurisdiction over the action until DWR, as lead agency, certifies an EIR in 
accordance with CEQA standards and procedures, and the Superior Court determines that such 
environmental impact report meets the substantive requirements of CEQA.” (Settlement 
Agreement, p.2)  Further, Article III establishes that DWR’s duty under the Settlement 
Agreement is to prepare a new EIR that must include “the Monterey Amendment” (See id., 
paragraph III.C), and the Agreement contains no requirements related to how DWR will proceed 
to make decisions after the EIR is completed. 
 
Plaintiffs and the public received more open participation in the Monterey Plus CEQA process 
than perhaps has ever been accorded in any CEQA situation, and they cannot show that DWR 
has erred in that respect.  But that does not seem to be Plaintiffs’ objection.  Plaintiffs appear to 
be seeking either a new Monterey Agreement negotiation in which they can participate or a 
public process during which the DWR Director decides what decision on the Monterey 
Amendment is appropriate under the circumstances.  Whichever of those two Plaintiffs are 
seeking, they are not required under CEQA, the Settlement Agreement, or relevant court 
decisions. 
 
Project Objective and Lead Agency Role 
 
Plaintiffs claim that CEQA mandates that the lead agency formulate its projects principally for 
environmental benefit and to accommodate public comment.  Plaintiffs claim that DWR 
improperly limited project objectives to issues and conflicts between and among DWR and the 
Contractors.  This, Plaintiffs contend, violates CEQA. 
 
Plaintiffs’ comments on project objectives and the lead agency’s role reflect a fundamental 
misunderstanding of CEQA.  Importantly, CEQA is not triggered until after an agency has 
formulated a proposed project.  (See, e.g., Save Tara v. City of West Hollywood (2008) 45 Cal. 
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4th 116, 130 [“CEQA [should] not be interpreted to require an EIR before the project is well 
enough defined to allow for meaningful environmental evaluation”].)  After a proposed project 
has been defined and if potentially significant environmental effects of the proposed project 
require preparation of an EIR, the lead agency must evaluate available mitigation and 
alternatives to the proposed project to reduce the potentially significant impact of the proposed 
project.  (Pub. Resources Code, § 21002.1, subds. (a), (b).)  While public participation and 
comment is an important and essential element of the EIR process, its purpose is to “allow the 
lead agencies to identify … potential environmental effects of a project, alternatives, and 
mitigation measures which would substantially reduce the effects.”  (Id., § 21003.1, subd. (a).)  
The purpose of public participation and comment is not to change the lead agency’s project 
objectives and reformulate the project to solve environmental harms unrelated to the project’s 
impacts.  (See In re Bay-Delta Programmatic Environmental Impact Report Coordinated 
Proceedings (2008) 43 Cal.4th 1143, 1167 [“The Court of Appeal erred also in failing to 
sufficiently distinguish between preexisting environmental problems in the Bay-Delta, on the one 
hand, and adverse environmental effects of the proposed CALFED Program.  Under CEQA, the 
range of alternatives is defined in relation to the environmental effects of the proposed 
project.”].) 
 
The final EIR prepared by DWR fully complies with CEQA.  DWR formulated a proposed 
project of modifying the long-term water supply contracts following negotiations with the SWP 
Contractors in 1994.  (DEIR, p. 3-3.)  Its project was not then and is not now intended to address 
all environmental problems facing the Delta, but to address and resolve specific disagreements 
among the contractors and DWR regarding certain provisions of the water supply contracts.  (Id., 
pp. 3-1 – 3-5; AFEIR, pp. 5-5 – 5-8, 11-7 – 11-8.)  “[T]he department [has] broad powers and 
discretion to enter into contracts and to do all things which in its judgment are necessary, 
convenient, or expedient for the accomplishment of the purposes of the State Water Resources 
Development System.” (Metropolitan Water District v. Marquardt (1960) 59 Cal. 2d 159, 185.)  
It is unremarkable and only logical that modification of the contracts could only be achieved 
through negotiations with the Contactors, the contracting parties who would have to approve the 
amendments and who also serve as Responsible Agencies under CEQA. 
 
Further, Plaintiffs were fully aware that the new EIR was to evaluate the previously negotiated 
and executed Monterey Amendments and Settlement Agreement provisions, and not some 
broader program of Delta protection.  As noted under the previous heading, the subject of the 
new EIR was defined by both the court and the Settlement Agreement, and with respect to SWP 
operations, that subject remains the Monterey contract amendments.  Following the decision in 
PCL v. DWR, the project was revised in accordance with the negotiated settlement entered into 
among the Plaintiffs, DWR, and the Contractors.  That modified project, Monterey Plus, did not 
substantively alter the original proposed contract amendments but rather added new amendments 
substituting “Table A Amount” for “Entitlement” and providing new procedures for disclosure of 
water delivery reliability.  (DEIR, p. 4-9.)  The Monterey Plus project resulting from the 
Settlement also includes other elements that are implemented outside of the water delivery 
contracts.  (Id., pp. 4-11 – 4-12.)  Pursuant to CEQA and the Settlement Agreement, DWR 
prepared the DEIR to evaluate and disclose the environmental effects of the proposed Monterey 
Plus project and for those that are significant, to evaluate mitigation and identify alternatives to 
the project as proposed. 
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The DEIR evaluated alternatives to the project including all alternatives suggested by Plaintiffs.  
(DEIR, pp. 11-1 – 11-34.)  The AFEIR further considered and responded to 50 comments 
concerning alternatives (AFEIR, pp. 11-1 – 11-41), including several that advocated, as Plaintiffs 
do now, for a fundamentally different project.  (Id., pp. 11-7 – 11-8.)  Plaintiffs maintain that the 
choice of alternatives “is not between Monterey or Monterey Plus and a different project, but 
between the pre-Monterey 1960 contracts and a different project.”  That assertion is incorrect 
and counter to CEQA, which is clear that alternatives are formulated around the project as 
proposed.  “[A] lead agency may structure its EIR analysis around a reasonable definition of 
underlying purpose and need and need not study alternatives that cannot achieve that basic goal.”  
(In re Bay-Delta, supra, 43 Cal.4th at 1166.) 
 
Uses of the EIR 
 
Plaintiffs fault DWR and its EIR for “failing to commit to rendering a new project decision on 
the Monterey Amendments.” 1  Plaintiffs’ argument that the EIR must dictate the specific project 
decisions that DWR would make on the Monterey Amendments is flawed for three basic 
reasons:  1) the purpose of an EIR is to disclose environmental impacts – not to dictate agency 
decisions; 2) the agency decision-making process is a separate and distinct step from the EIR 
process; and 3) nothing in CEQA imposes requirements on the form that the agency’s decision 
may take. 
 
Under CEQA, “[t]he purpose of an [EIR] is to identify significant effects on the environment of 
a project, to identify alternatives to the project, and to indicate the manner in which those 
significant effects can be mitigated or avoided.”  (Pub. Resources Code, § 21002.1, subd. (a).)  
Accordingly, the purpose of the Monterey Plus Project EIR is to identify the environmental 
impacts of the Monterey Amendments and the additional actions of the Settlement Agreement, as 
well as the CEQA-mandated No Project alternative.  Only to the extent that impacts of the 
project as proposed are found to be significant must the EIR also identify mitigation measures 
and/or alternatives to lessen those significant effects, provided they are consistent with the 
project objectives and are feasible.  Thus the Monterey Plus EIR is to inform DWR decision-
makers about the significant environmental effects of the project (see, e.g., Guidelines, § 15002, 
subd. (a)(1)); not to set out and frame decisions unrelated to the proposed project and its 
significant environmental effects. 
 
DWR is obligated byPCL v. DWR, supra, 83 Cal. App.4th at 926 to “… certify an EIR in 
accordance with CEQA standards and procedures that meets the substantive requirements of 
CEQA.”  This step takes place separate from the completion of the final EIR, as do any decisions 
by the decision-making body based on the completed and certified EIR.  (See, e.g., Guidelines, § 
15092, subd. (a) [“After considering the final EIR and in conjunction with making findings under 
Section 15091, the lead agency may decide whether or how to approve or carry out the project.”  
Emphasis added.].) 
 

                                                 
1 Plaintiffs also contend the EIR “treats the Kern Water Bank transfer and operation as faits accompli 

beyond DWR’s discretion.”  This contention is addressed below under the Kern Water Bank heading. 
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Plaintiffs’ position would reverse this logical chronology of the environmental review and 
decision-making process.  In contravention of CEQA, they would have DWR establish its 
possible decisions before the environmental analysis is complete and before the project’s 
significant effects have even been identified. 
 
Finally, as previously noted, nothing in CEQA imposes requirements on the specific form that 
the agency’s project decisions must take.  Rather, any legal requirements for a particular form of 
project decision are found in other statutes, ordinances, or regulations governing the particular 
agency action in question.  (1 Kostka & Zischke, Practice Under the Cal. Environmental Quality 
Act (Cont.Ed.Bar 2006) § 17.2, p. 801.) 
 
The DEIR for the Monterey Project appropriately does not commit to a specific decision that 
DWR may take following certification of the EIR.  Rather, it appropriately describes the possible 
decisions as “whether to continue operating under the proposed project … or to decide to 
implement one of the alternatives to the proposed project”, which includes the no project.  
(DEIR, p. 1-1.)  Further, Public Resources Code section 21168.9, cited by Plaintiffs for the 
argument that “continued operations” are only allowed under interim order of court, authorizes 
the court to mandate only actions “which are necessary to achieve compliance with [CEQA]” 
and specifically precludes court from “direct[ing] any public agency to exercise its discretion in 
any particular way.”  Thus, continued operations pending completion of adequate CEQA 
compliance is proper and DWR is free to decide how to proceed after considering the new EIR.  
As accurately stated in the DEIR, “Once the EIR is complete, the Department will consider all 
options available to it under the law.  Upon completion and certification of this EIR, the 
Department will make written findings and decisions and file a Notice of determination (NOD).”  
(DEIR, p. 1-1.) 
 
Assessment of Shortage and Surplus Provisions 
 
In their objections to the way DWR handled its lead agency responsibilities, Plaintiffs criticize 
DWR for failing to recognize that it “alone has the duty to manage and administer the SWP ....”  
In this section of their letter, when DWR exercises one of its key administrative duties by 
interpreting its own contracts, Plaintiffs give that interpretation no deference and simply assert 
that DWR’s understanding of the SWP contracts must be incorrect.  In fact, DWR’s contractual 
interpretation is absolutely correct as a facial analysis of Articles 1(l), 6(b), 6(c) and 21 
demonstrates.  Project water is defined in Article 1(l) as all the water made available by the 
project facilities; Article 6(b) requires DWR to deliver the water amounts set out in Table A of 
the contracts whenever it is available; Article 6(c) requires DWR to use reasonable efforts to 
develop the facilities needed to provide the project water to the Contractors; and Article 21 
requires that any additional project water available after Table A amounts have been delivered 
and other Contractor needs have been protected be delivered to those Contractors requesting the 
same. 
 
It does not take higher mathematics to figure out that, if less Table A water were being delivered 
to the SWP Contractors due to the implementation of Article 18(b), there would be many years 
when more Article 21 “project water” would be “made available for delivery to the contractors 
by the project conservation facilities” (Article 1(l)) than would have been the case if Article 
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18(b) had not been implemented.  The amount of water made available by the project 
conservation facilities is not controlled by the SWP contracts, but by natural hydrology.  The key 
contract point, which DWR correctly interpreted and applied, is that whatever project water is 
hydrologically available after meeting regulatory requirements must be offered to the SWP 
Contractors under either Article 6(b) or Article 21. 
 
From this premise, one needs to review the CEQA Guidelines to determine what DWR was 
required to analyze when examining a no-project alternative.  Guidelines section 15126.6(e)(2) 
states: 
 

The "no project" analysis shall discuss the existing conditions at 
the time the notice of preparation is published, or if no notice of 
preparation is published, at the time environmental analysis is 
commenced, as well as what would be reasonably expected to 
occur in the foreseeable future if the project were not approved, 
based on current plans and consistent with available infrastructure 
and community services. If the environmentally superior 
alternative is the "no project" alternative, the EIR shall also 
identify an environmentally superior alternative among the other 
alternatives. 

 
(Emphasis added.) 
 
In this case DWR has used its interpretation of the contract, as summarized above, to establish 
what the foreseeable future would be if the Monterey Amendment had not been adopted and 
Article 18(b) was implemented instead.  This is what is required under CEQA and the result set 
out in the AFEIR is not in any way inconsistent with the PCL decision.  The PCL decision did 
not dictate what the outcome of DWR’s no-project analysis should look like, nor did the Court 
interpret the SWP contract provisions summarized above.  It simply held that DWR, as the 
correct lead agency, should include a no-project analysis in its EIR that assumes that Article 
18(b) would be implemented.  The Court had no information before it that would have allowed it 
to, and it did not, judge what the results of that analysis would be in terms of water deliveries. 
 
Plaintiffs’ letter also asserts that DWR’s contract interpretation and no-project approach “ignores 
research that shows that other options were available. (Comment 30, ex. B)”  Options that would 
breach the water supply contracts are not legally available and DWR reasonably determined that 
the foreseeable future would not include diverting to other uses SWP project water to which the 
Contractors were legally entitled and for which they were paying. 
 
Plaintiffs’ letter also asserts that DWR has misinterpreted Article 21(g)(1) of the SWP contracts.  
Again, we would point out that this contract interpretation is being made by the entity most 
responsible for its implementation, which should be accorded far more weight than a one-
sentence opinion of a stranger to the contract.  The history of this provision fully supports 
DWR’s interpretation, as does the fact that the article has never been implemented against any 
contractor taking and using Article 21water.  (AFEIR, pp. 9-14 – 9-16, p. 9-17.)  
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Plaintiffs assert that the analysis DWR presents in the AFEIR of invocation of Article 18(b) with 
no Article 21 deliveries is a “caricatured analysis.”  They explain the use of that phrase by 
stating: “That analysis does not simply retain the pre-Monterey terms; it eliminates the use of 
Article 21 water.”  The fallacy of this statement is derived from the contractual provisions that 
are summarized above.  If one retains the pre-Monterey Article 21 terms, then the full amount of 
water that is available after the reduced Table A deliveries are made, is delivered to the 
Contractors as Article 21 water.  This is the same no-project scenario that Plaintiffs objected to 
in the first part of their comments on the way DWR has handled shortages and surpluses.  The 
only way one can avoid that outcome is by eliminating Article 21 and then analyzing the impacts 
of implementing Article 18(b). 
 
Plaintiffs also contend that the “AFEIR fails to… disclose the water rights underlying export of 
water from the Delta under article 21.”  However, SWP water rights, including for Article 21 
water, are discussed on AFEIR pages 14-5 – 14-7. 
 
Project Baseline 
 
Plaintiffs claim the EIR’s baseline is defective for providing an analysis period that extends to 
2020 instead of 2035 and for not providing a “credible explanation” for adjustments to the 
baseline.  These concerns were thoroughly discussed in the AFEIR. 
 
The AFEIR includes a section devoted to the issue of the 2020 analysis period.  (AFEIR, pp. 6.2-
5 – 6 [Section 6.2.2.3].)  As explained in that section, a longer period of analysis would not 
identify any new impacts or define any increase in the severity of those impacts already 
analyzed.  This is because impacts of the proposed project may decrease beyond 2020 because of 
increasingly stringent Delta export constraints and other changes, because Contractor requests 
are already at full Table A amounts by 2020 and thus cannot further increase, and because the 
project’s allocation methods and management measures are not anticipated to change over the 
period extending beyond 2020. (Id.) 
 
The AFEIR also includes a section devoted to the issue of the baseline assumptions, which 
responds to 16 comments on this topic, many of which questioned the baseline adjustments.  
(AFEIR, pp. 6.1-1 – 6.1-18.)  Adjustments to the baseline are within the lead agency’s discretion 
to determine an appropriate analytical methodology.  (Save Our Peninsula Comm. v. Monterey 
County Board of Supervisors (2001) 87 Cal.App.4th 99, 125.)  The AFEIR fully explains the 
rationale for the adjustments to the baseline.  (AFEIR, pp. 6.1-1 – 6.1-18.)  Further, the approach 
taken in the Monterey EIR of analyzing project impacts against an existing baseline and against 
an adjusted future, 2020 baseline is in keeping with guidance provided by a leading CEQA 
treatise; Kostka & Zischke’s Practice Under the California Environmental Quality Act.  “Some 
EIRs avoid confusion on this issue (of what is analyzed against the environmental setting versus 
what is analyzed as a cumulative impact) by setting forth both an existing conditions baseline 
and a future conditions baseline.”  (1 Kostka & Zischke, Practice Under the Cal. Environmental 
Quality Act (2d ed, Cont.Ed.Bar 2008) § 12.25, p. 603.)  This is exactly the approach taken in 
the Monterey EIR. 
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Kern Water Bank 
 
Plaintiffs make several claims regarding the alleged inadequacy of the AFEIR with respect to the 
Kern Water Bank (KWB).  None have any merit. 
 
First, Plaintiffs claim that the AFEIR does not comply with the Settlement Agreement because 
the AFEIR contains a faulty assessment of the KWB’s “operation.”  The Settlement Agreement 
required DWR to (among other things) prepare an “independent study” and exercise “its 
judgment” regarding the “impacts related to the transfer, development, and operation of the 
KWB in light of the Kern Environmental Permits.”  DWR prepared a study of the KWB 
consisting of 66 pages, which is Appendix E to the DEIR.  The study describes the Kern 
Environmental Permits (e.g., HCP/NCCP) and includes a thorough discussion of the KWB, 
including the Kern Fan Element (KFE) property transfer, and KWB development and 
“operations” in light of the same.  (See, for example, DEIR Appendix E, at pages 15-17, 21-39 
[operations].)  In the study, DWR exercised its independent judgment and found the 
environmental impacts of KWB development and operations to be “less-than-significant.”  The 
AFEIR expressly references the study (AFEIR, p. 4-10).  However, Plaintiff’s letter completely 
ignores DWR’s study, and fails to explain how DWR’s study of KWB operations is not specific 
or detailed enough or sufficient to satisfy the requirements of the Settlement Agreement or 
CEQA. 
 
Second, Plaintiffs claim that the AFEIR suggests DWR lacks discretionary authority over the 
KWB’s property transfer and operation based on the following language from the AFEIR:  “once 
the transfer of the KFE property occurred, the KWBA…assumed the responsibilities of the 
property and the development of the KWB lands (AFEIR, p. 16-4),” and the lands became a 
“locally-owned KWB lands project” (AFEIR, p. 4-11.)  These statements are not in response to 
any comment concerning whether DWR has discretionary authority over KWB’s property 
transfer and operation.  Instead, they represent what in fact happened after the transfer of the 
KFE lands (DWR earlier concluded it could not feasibly develop into a State-owned water bank): 
KWBA complied with CEQA, its CEQA document was not challenged, KWBA prepared an 
HCP/NCCP plan, and KWBA developed and operated a locally-owned water banking project on 
the lands (AFEIR, pp. 4-10 - 4-11, p. 16-4). 
 
Third, Plaintiffs suggest that DWR’s transfer included the “Kern Water Bank” and that such 
transfer is only “interim.”   These suggestions are fundamentally flawed and inaccurate.  As 
mentioned above and as explained in the DEIR and AFEIR (AFEIR, p. 17-37; DEIR, Appendix 
E, p. 1), DWR never developed a water bank on the transferred lands (KWBA did).  Thus, DWR 
could not have conveyed any water bank to KWBA.  DWR transferred lands.  The Settlement 
Agreement acknowledges the completion and finality of the land transfer by stating that “KWBA 
shall retain title to the KWB Lands” (Settlement Agreement, ¶ V.A) without further action or 
additional approval by DWR or any other party.  Thus, the land transfer is not interim or 
provisional. 
 
Fourth, Plaintiffs argue that “DWR accepts contractors’ speculation that they ‘could have’ stored 
water under other programs (AFEIR, p. 16-34),” and make a quantum leap to the conclusion that 
DWR ignored that “KWBA is effectively controlled by a private entity, Paramount Farming/Roll 
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International.”  As recognized by the AFEIR, neither of these assertions is factually accurate.  
The AFEIR explains that DWR independently reviewed and determined whether water could 
have been stored under other programs, not once but twice: during preparation of the DEIR and 
again during preparation of the AFEIR (AFEIR, p. 17-39).  The AFEIR also explains that 
KWBA is a public entity, a Joint Powers Authority (JPA), consisting of several public agencies 
in addition to Westside Mutual Water Company (WMWC), which the law authorizes to be a 
member of a JPA (AFEIR, 16-15, 17-41).  Whatever Paramount Farming/Roll International’s 
(Paramount’s) interest in WMWC, DWR correctly recognized that Paramount is not a member of 
the KWBA and that WMWC does not have a controlling interest in KWBA (AFEIR, p. 15; 
DEIR Appendix E, Table 3). 
 
Plaintiffs support their arguments and conclusions with several attached and cited online articles 
it refers to as “recent investigative reports.”  However, in addition to not being part of the 
comments on the DEIR, the online articles are premised on incorrect assumptions about the 
KWB, are largely focused on the author’s view of the success or failure of the Environmental 
Water Account (EWA) including whether certain sellers should have participated (many of 
which were not even affiliated with the KWBA or Paramount (AFEIR, p. 7.2-42, Table 7.2-1)), 
and appear to have been written without any input or response from Paramount or Roll 
International.  The incorrect assumptions include the faulty assumption that the KWB was owned 
and developed by DWR, at a cost of $74 million, and then transferred to a privately-controlled 
entity.  As explained above and in the AFEIR, DWR did not own, transfer or develop any water 
bank.  Rather, DWR transferred “land” to KCWA which transferred to KWBA – “public” 
entities not owned or controlled by Paramount. 
 
In addition, despite the authors’ apparent lack of understanding about the development and 
public agency control and operation of the KWB by KWBA, there is no credible evidence in 
these articles that the KWB has caused or may cause any significant environment effects due to 
sales to the EWA or otherwise.  Plaintiffs place heavy reliance on a Sacramento Bee article as 
alleged evidence that the KWB helped “facilitate two types of ‘commodity bubbles”: suburban 
subdivision-building, and planting of ‘permanent crops in desert regions with interruptible junior 
water rights.’”  However, that Sacramento Bee article deals with an entirely different topic -- 
whether the “regulatory drought” has led to reduced farm employment.  Indeed, the article makes 
no mention or criticism of Paramount, the KWB, the Monterey Amendments or DWR’s 
Monterey Plus review including the then existing DEIR and DWR’s KWB study/Appendix E.  In 
any case, as documented in DWR’s KWB study, the water stored in the KWB was not sold to 
municipalities, for subdivision-building or any other purpose (DEIR Appendix E, Figure 9 and 
Table 9).  Additionally, water stored in the KWB is not junior interruptible water, and according 
to DWR’s analysis any trend of replacing annual crops with permanent crops would occur with 
or without the Monterey Amendments and cannot be attributed to the project (AFEIR, p. 13-17).  
Finally, the EWA previously underwent environmental review under CEQA and NEPA (AFEIR, 
p. 7.2-41), and that was the opportunity to make comments and objections regarding impacts of 
and permissible sellers of water to the EWA.  DWR in not required to re-evaluate the EWA 
project in the AFEIR for the Monterey-Plus project. 
 
Fifth, Plaintiffs argue that the AFEIR mistakenly asserts that the bank has the “same basic 
purpose” under statewide and KCWA ownership (AFEIR, p. 5-4).  Plaintiffs have misconstrued 
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DWR’s response.  DWR did not say that the beneficiaries of a State-owned and a locally-owned 
water bank are basically the same.  DWR clarified “same basic purpose” means that both types 
of banks would: “store surplus water … during years of abundant supply for extraction in dry 
years … subject to environmental use permits which regulate the terrestrial impacts of the use of 
the lands for this purpose” (AFEIR, p. 5-4, p. 17-7 - 17-8).  Plaintiffs also incorrectly assert that 
the AFEIR ignores “the millions of dollars the state spent on developing the bank prior to 
transfer.”  As explained above and as DWR clearly explained in the AFEIR (p. 16-6), despite 
spending millions of dollars DWR did not (and determined it could not feasibly) develop a water 
bank on the KFE land and its transfer of “land” is not prohibited by Water Code section 11464.  
Under such circumstances, DWR can hardly be criticized for transferring land which it could not 
develop as intended in exchange for valuable consideration, e.g., retirement of 45,000 acre-feet 
of SWP Table A. 
 
Lastly, Plaintiffs misconstrue DWR’s response in the AFEIR regarding when DWR implemented 
the Monterey Amendment, including transfer of the KFE property to KCWA.  Contrary to 
Plaintiff’s claim, DWR did not state in the AFEIR that the transfer occurred after the Sacramento 
Superior Court’s judgment on August 15, 1996.  Rather, what DWR actually stated (correctly) 
was that DWR proceeded to implement the Monterey Amendment as “a result of the trial judge’s 
[prior] ruling” pursuant to a hearing held on May 17, 1996 (AFEIR, p. 16-5).  In addition, given 
that ruling, there was no reason to report any potential waiver of a condition, as between the 
contracting parties to the Monterey Amendment, to the superior court.  Finally, there was 
nothing secret, impermissible, distrustful or underhanded about implementing the Monterey 
Amendments or KFE property transfer before appeals, and Plaintiffs’ feeling to the contrary have 
no bearing on whether the AFEIR meets the requirements of CEQA and the Settlement 
Agreement. 
 
Assumption Limiting Project Impacts and Mitigation 
 
In this section of their letter, Plaintiffs begin by citing two passages from the AFEIR which they 
contend were made to “improperly truncate” the assessment of various impacts.  First, they cite 
to page 4-3, where DWR points out that the Monterey Amendment changes in water allocations 
did not alter diversions from the Delta from what they were under baseline conditions.  They 
then cite page 4-4, where DWR states that “[t]he Monterey Amendment does not increase Delta 
exports beyond permitted limits.”  Plaintiffs, in particular, object to this quoted sentence, 
contending that it results in repeated, improper disclaimers of project impacts.  Nothing could be 
further from the truth.  On the same page 4-4, DWR recognizes that changes in SWP operations 
resulting from the Monterey Amendment, even if they are within permitted limits, are considered 
to result in potentially significant impacts.  Specifically, the AFEIR states: 
 

The DEIR states on page 6-15 that a provision, or article, in the 
Monterey Amendment that could cause changes in the way SWP 
water is stored or conveyed was assumed to have the potential to 
produce a change in SWP or contractor operations.  If a provision 
could alter operations then it was assumed to have potentially 
significant environmental impacts and was analyzed in detail in 
Chapter 7.  



11 

 
Plaintiffs’ letter conveniently ignores this section of page 4-4.  Instead Plaintiffs focus on an 
overview statement to the effect that the SWP, with or without the Monterey Amendment, 
always operates within the SWP permit limits, and on a summary of a factual finding that one of 
the Monterey Amendment elements, changes in water allocations, does not modify Delta 
operations.  Based on that overly narrow focus, Plaintiffs then jump to the conclusion that DWR 
is disclaiming the existence of project impacts.  As the above quotation makes clear, the exact 
opposite is true.  Any time studies showed that implementation of a Monterey Amendment 
element had the potential to change SWP operations, DWR assumed that the change could cause 
potentially significant environmental impacts and a detailed environmental analysis followed.  
This is exactly what, if not more than, CEQA requires. 
 
The balance of Plaintiffs complaints in this section of their letter is a confusing, somewhat 
obscure series of observations that seem more related to baseline conditions in the Sacramento-
San Joaquin River Delta Estuary, than to what should be the focus – potentially adverse changes 
to that baseline that are caused by implementation of the Monterey Amendment.  For, example, 
Plaintiffs state that “[t]he over-pumping that contributed to the pelagic organism decline and 
decimated listed species in the Delta occurred during interim enforcement of the Monterey 
Amendments, in the many years that have passed since an adequate environmental review should 
have been prepared.”  This statement is made in the face of studies detailed in the AFEIR which 
demonstrate that, in the recent past, increases in Delta exports resulting from the Monterey 
Amendment are almost immeasurable.  Thus, we can only conclude that Plaintiffs quoted 
statement is referring to baseline level pumping impacts as contrasted to impacts of the Monterey 
Amendment project.  Plaintiffs continue by asserting that “the AFEIR does not come close to 
specifying performance standards to address Delta effects.”  Note that this passage does not say 
“Delta effects caused by the Monterey Amendment,” but, instead seems to argue that the EIR is 
defective because it does not address the best way to fix all the Delta’s historic ills. 
 
The California Supreme Court recently addressed the obligation of a project EIR to consider 
alternatives that would address baseline conditions as well as project impacts.  The Court 
specifically held that CEQA does not require a project sponsor to address environmental 
problems that are related to a degraded baseline.  The Court stated: 
 

The main thrust of the Court of Appeal's reasoning was that 
reducing Bay-Delta water exports would “be environmentally 
superior” because it would facilitate achievement of the ecosystem 
restoration component of the CALFED Program and thereby more 
effectively address the Bay-Delta's existing environmental 
problems. But those problems would continue to exist even if there 
were no program, and thus under CEQA they are part of the 
baseline conditions rather than program-generated environmental 
impacts that determine the required range of program alternatives. 

 
(In re Bay Delta, supra, 43 Cal.4th at 1167-1168; emphasis added.) 
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Thus, Plaintiffs, in order to argue that the AFEIR does not comply with CEQA with respect to 
Delta conditions, must provide specific examples of where the AFEIR fails to properly address 
Delta impacts caused by implementing the Monterey Amendment.  Broad generalizations about 
the plight of the Delta that do not distinguish baseline conditions from project impacts are 
insufficient.  Similarly, Plaintiffs’ belief that current ESA and other regulations do not 
adequately protect Delta species has little if anything to do with the adequacy of the AFEIR, as 
the fishery agencies believe that they are sufficient and they are the regulations that DWR must 
adhere to notwithstanding Plaintiffs’ beliefs. 
 
Finally, Plaintiffs remark about paper water is out of context.  Paper water does not come into 
play simply because new regulations may reduce SWP water supplies.  Paper water is not based 
on the amount of water that is available, but may come into existence if that amount is not 
properly communicated to planning agencies.  There is no indication that such communication 
has not occurred in this case. 
 
Growth-Inducing Impacts 
 
Plaintiffs mistakenly criticize the growth inducing impacts methodology for comparing “high 
and low years since the Monterey Amendments commenced interim operation” and claim that 
historical extremes prior to 1995 must be considered.  This criticism is both confusing and 
unfounded, as the methodology does not employ any comparison of “high and low years” or 
otherwise look at extremes of water availability; nor should it.  The methodology is clearly 
explained in the DEIR and in the AFEIR and simply uses the average annual Table A and Article 
21 deliveries to individual contractors that have already been computed for the overall impact 
analyses to determine the additional amount of water the project would make available under 
year 2020 conditions.  (See DEIR pp. 8-6; 8-8; AFEIR p. 8-4.)  That amount of additional water 
is then translated into the potential for additional population using water use rates derived from 
water demand scenarios from the California Water Plan Update 2005.  (Id.)  The AFEIR 
additionally computes the amount of additional water that could be made available from out-of-
service area storage – the only project water management practice that could arguably support 
growth – and translates that to potential additional population growth.  (AFEIR, pp. 8-6, 8-12 – 
8-20.)  Plaintiffs’ comments that Articles 18, 21, and 53 must be analyzed for their growth 
inducing effects are also clearly addressed by the above cited DEIR and AFEIR discussion of 
methodology.  Articles 18(a), 21 and 53 are analyzed (Article 53 transfers are included in the 
Table A delivery amounts), and as discussed in detail in the AFEIR at pages 8-12 – 8-14, the 
only other provision that could have the potential to induce population growth is Article 56(c), 
facilitating contractor storage outside the service area. 
 
Plaintiffs claim the EIR’s inability to assess specific impacts of specific developments at the 
local level is an impermissible deferral of growth assessment to local decision makers.  Both the 
DEIR and AFEIR discuss in detail that both legal and practical considerations make a more 
detailed assessment of growth at the local level speculative and unwarranted.  (DEIR, pp. 8-11, 
8-15; AFEIR, pp. 8-8 - 8-12.) 
 
Plaintiffs claim that the EIR’s discussion of cases where the project made no commitment to 
specific development is misplaced, suggesting that the Monterey EIR is a commitment to 
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specific development requiring detailed analysis of that growth.  As a threshold matter, except 
for Napa Citizens, the cases noted in the AFEIR’s discussion of growth inducing impacts do not 
address CEQA’s requirement to analyze growth inducing effects.  Vineyard Area Citizens v. City 
of Rancho Cordova (2007) 40 Cal.4th 412 dealt with an EIR’s analysis of water supply for future 
phases of development that were disclosed.  Stanislaus Natural Heritage Project v. County of 
Stainslaus (1996) 48 Cal.App.4th 182 also dealt with water supply for future project 
development phases.  Rio Vista Farm Bureau Center v. County of Solano (1992) 5 Cal.App.4th 
351 addressed whether a Program EIR for a waste facility siting plan was required to analyze in 
detail site specific impacts of the contemplated facilities even though there had been no 
commitment to those future facilities. 
 
Stanislaus Audubon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144 is a case 
dealing with growth inducing impacts associated with a golf course and clubhouse project.  The 
growth inducing issue was whether development of the project would set in motion market 
forces that would create economic pressure for residential growth around the proposed golf 
course.  (Id., pp. 156-157.)  The court held the project might induce residential growth despite 
the fact that the area surrounding the project was zoned for agricultural use, and an EIR was 
required to analyze the impacts of that growth.  (Id.)  The case provides guidance on when a 
project may have the potential to induce growth.  This is not at issue in the Monterey Plus EIR, 
as the project’s growth inducing potential is acknowledged and analyzed. 
 
The fact that an analysis of growth-inducing impacts necessarily involves a large number of 
variables, including the extent to which elements other than the proposed project contribute to 
growth, makes it difficult to predict the ways in which the project might foster or facilitate 
growth.  This uncertainty led the court in Napa Citizens to conclude that requiring an EIR “to 
undertake a detailed analysis of the results of such growth” was not reasonable.  (Napa Citizens 
for Honest Government v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 371; see 
also Federation of Hillside & Canyon Ass’ns v. City of Los Angeles (2000) 100 Cal.App.4th 
1252, 1265 [EIR must analyze the growth-inducing impacts of a project, including reasonably 
foreseeable consequences, but not speculative effects]; Marin Municipal Water Dist. v. KG Land 
Cal. Corp., 235 Cal.App.3d 1652, 1660-63 (1991) [an EIR for water moratorium was adequate in 
generally recognizing that the project could affect growth pressures outside the respondent water 
district’s territory, even though the EIR did not attempt to predict exactly where redirected 
growth might occur].)  Consistent with these cases, the Monterey Plus EIR provides a 
conservative estimate of the project’s growth inducing potential and analyzes the impact of that 
growth in general terms.  For future growth, any further degree of analysis would amount to 
sheer speculation as the specific locations of growth are unknown and all individual projects 
cannot be identified with enough specificity to be analyzed.  (See AFEIR, p. 8-10.) 
 
In addition, the DEIR identified previous CEQA documents prepared by various water agencies 
for specific Table A transfers that have already taken place and summarized the conclusions and 
environmental effects identified in those documents.  (See DEIR pp. 8-2 – 8-5.) 
 
Plaintiffs also contend that the AFEIR fails to “assess the impacts of known Monterey 
Amendment-based transfers in sprawl-intensive areas of north Los Angeles.”  To the extent this 
comment is focused on the effects of the transfers, the contention is wrong.  The EIR’s growth 



14 

inducing analysis specifically includes the effects of the Table A transfers.  (AFEIR, p. 8-7.)  
Further, the summary of previous CEQA documents for Table A transfers specifically includes 
the transfer to Castaic Lake Water Agency and summarizes the effects identified in that 
document, as it does for seven other Table A transfers.  To the extent Plaintiffs are arguing that 
the Monterey EIR must identify actual developments that may have been facilitated by the Table 
A transfers and disclose the specific resulting environmental effects, that argument has no merit.  
CEQA expressly refers to indirect impacts as those impacts which are “reasonably foreseeable.”  
(Guidelines, § 15358(a)(2).)  While growth generally may be a reasonably foreseeable 
consequence of the Table A transfers, the specific development proposals and their specific 
impacts are not.  Courts construe “reasonably foreseeable” narrowly to mean those indirect 
physical changes from a project that can be known with some certainty.  (See e.g., Wal-Mart 
Stores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273 [construction of a Wal-Mart store 
outside of city limits due to a zoning ordinance was not reasonably foreseeable because there 
was no evidence in the record regarding any plans by Wal-Mart to actually build such a store].)  
Because developments within a particular service area would be expected to rely on a variety of 
water sources, it is beyond DWR’s ability to identify with any degree of certainty the actual 
developments that have been facilitated by the Table A Transfers, and further, to identify the 
actual environmental effects of those development.  Also, it should be noted that the Settlement 
Agreement calls for the EIR to analyze “the potential environmental effects relating to (a) the 
Attachment E Transfers and (b) the Kern-Castaic Transfer, in each case as relating to the 
potential environmental impacts of approving the Monterey Amendments,” not the impacts of 
specific developments or developments generally. (Settlement Agreement, ¶ III.C.4.) 
 
Finally, it should be noted that EIR’s evaluation of Table A transfers previously evaluated in 
other completed CEQA documents is in fulfillment of the Settlement Agreement provision noted 
above, and not an independent requirement of CEQA.  Courts have held that a lead agency need 
not evaluate growth-inducing impacts if the growth is already planned and has already been 
evaluated in an EIR.  In Sierra Club v. West Side Irrigation District, 128 Cal.App.4th 690 
(2005), appellants argued that the CEQA initial studies for two water supply assignments to the 
City of Tracy failed to analyze whether the assignments would induce growth beyond that 
already approved in the general plan and analyzed in the general plan EIR.  The court disagreed, 
finding that the initial study clearly stated that the water was to be assigned only to those areas 
already subject to the City’s general plan, and that even though the water from the assignments 
was to be commingled with the City’s existing supply, the water would merely provide 
“additional water for uses that [would] become established according to the City’s General 
Plan.”  (Id. at 702.)  Crucial to the court’s decision was the fact that there was “no evidence in 
the record that the assignments will induce growth not already planned and evaluated on a macro 
level in the general plan and the general plan EIR.”  Id. at 703; see also Friends of the Eel River 
v. Sonoma County Water Agency, 108 Cal.App.4th 859, 877 (2003) (water agency properly 
relied on growth inducing analysis in general plan EIRs to describe the growth that an 
augmented water supply might facilitate). 
 
The Monterey Plus EIR’s discussion of growth inducing impacts fully complies with CEQA.  
Like the EIR in Napa Citizens, this discussion need not be a “detailed analysis,” particularly 
given that growth throughout the SWP service areas involves an excessive “number of variables” 
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making it difficult to predict in any degree of detail the specific ways in which the project might 
foster or facilitate growth. 
 
Paper Water 
 
Plaintiffs claim the “AFEIR [fails] to disclose and analyze project-related paper water impacts,” 
apparently conflating the Monterey EIR’s analysis of “paper water” with a more general analysis 
of the relationship between water supply and growth.  (“The AFEIR belatedly recognizes the 
‘common sense connection between water and growth.’”)  The DEIR devotes an entire 12-page 
chapter (Chapter 9) and the AFEIR devotes 42 pages to the subject of “Reliability of Water 
Supplies and Growth.”  Although this topic probably could have been more accurately named, 
the discussion is clear that the purpose of the analysis is specifically “to explore whether 
planners in the SWP service area relied on full Table A amounts in the SWP long-term water 
supply contracts and, if so, whether that SWP “paper water problem could be ameliorated if 
Article 18(b) were retained and invoked.”  (DEIR, p. 9-1.)  This analysis is provided to respond 
directly to Plaintiffs’ argument in PCL v. DWR that planning agencies were overestimating SWP 
water availability by basing planning decisions purely on contractual Table A amounts, as well 
as to address the Court of Appeal’s footnote in its decision that “‘there is certainly the possibility 
that local decision makers are seduced by contractual entitlements and approve projects 
dependent on water worth little more than a wish and a prayer.’” (Id.)  The analysis does not 
purport to examine in detail the myriad factors involved in the relationship between water supply 
and growth generally nor is there any requirement in CEQA to do so; CEQA merely requires an 
analysis of the project’s growth inducing potential and that analysis is presented in Section 8 of 
the DEIR. 
 
To address Plaintiffs’ fears that information on SWP water availability was not being made 
readily available, the Settlement Agreement with Plaintiffs requires that “[c]ommencing in 2003, 
and every two years thereafter, the [Department] shall prepare and deliver to all State Water 
Project (SWP) contractors, all city and county planning departments, and all regional and 
metropolitan planning departments within the project service area a report which accurately sets 
forth, under a range of hydrologic conditions, the then existing overall delivery capability of the 
project facilities and the allocation of that capacity to each contractor.”  (Settlement Agreement, 
Attachment B.)  Plaintiffs now complain that DWR, by carrying out this obligation of the 
Settlement, has somehow violated CEQA because the ‘biennial reliability reports’ should have 
been “incorporate[d] into the EIR” as “[t]he preparation of those reports is a subset of the project 
under review, not simply a separate project.”  The biennial reports are disclosed as a component 
of the proposed project (DEIR p. 4-9), but their release should not have been delayed until 
publication of the DEIR because: 1) such a delay would have violated the Settlement Agreement 
and 2) the reports merely contain planning information the disclosure of which has no possibility 
of affecting the physical environment. 
 
Plaintiffs contend that the “reliability reports’ water delivery probability curves—which still 
vastly exceed historic deliveries—create a new ‘cyber water’ problem of inflated delivery 
expectations.”  That the reliability reports’ projections of future deliveries exceed historic 
deliveries is to be expected – historic deliveries were lower because Contractor demands were 
lower.  Plaintiffs provide no credible evidence that the reliability reports overestimate supply 
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availability, and even if they had, deference is owed to DWR’s determinations.  (See, e.g., 
Western States Petroleum Association v. Superior Court (1995) 9 Cal.4th 559, 572; Laurel 
Heights Improvement Assoc. v. Regents of University of California (1988) 47 Cal.3d 376, 393 
[“A court's task is not to weigh conflicting evidence and determine who has the better 
argument”].) 
 
Plaintiffs also contend that “the AFEIR impermissibly defers to local assessment whether the 
Monterey Amendments’ changes in articles 18(a), 18(b), 21, and 53 have facilitated new 
development and made demand for Delta exports more rigid.”  If Plaintiffs are suggesting that it 
is not within the discretion of local agencies to plan for growth and approve development, that 
assertion is thoroughly addressed by the AFEIR and is wrong as a matter of law.  (AFEIR, pp. 9-
3 – 9-4.) 
 
Finally, Plaintiffs disagree with the DEIR and AFEIR’s conclusion concerning the effect of SB 
610 and SB 221, citing to Hanak (2005) and Orange County Grand Jury (2008-2009) for support 
that “paper water” continues to be a problem.  First, the Monterey Plus Project and EIR do not 
set out to solve all problems that may exist in the local water supply and land use planning 
processes.  That role is for the legislature and the local agencies.  The Monterey EIR merely 
looked to see whether “land use planners and decision makers would base their decisions only on 
the Table A amounts in the SWP long-term water supply contracts.” (DEIR, p. 9-11.)  It found 
from the documents examined that not to be the case.  (Ibid.)  Second, the DEIR’s conclusion 
regarding SB 610 and SB 221 is that “with passage of Senate Bills 610 and 221, and the biennial 
publication of the State Water Project Delivery Reliability Report by the Department, it is almost 
certain that future land use and water supply planning will be more closely linked than they had 
in the past.”  (Id.)  This conclusion is clearly supported by the evidence; indeed by the Hanak 
report Plaintiffs cite.  (Id.) (See also Orange County Grand Jury, Paper Water (2008-2009), p. 2 
[Legislation was enacted within the past eight years to increase the responsible coordination 
between approval of projects that induce growth in population and identification of water 
supplies to support increased demand. … [T]hese measure have helped to place a greater 
importance on responsible planning, identifying long-term water supplies preceding major 
development approvals.].) 
 
CALSIM II 
 
Plaintiffs claim that “DWR continues to ignore critical flaws in the CALSIM II model, and major 
limitations on its application to this project,” and as support for this claim refer to “reasons 
exhaustively presented” in the DEIR comments of Steve Dunn and Arve Sjovold (comment letter 
22).  Plaintiffs then go on to claim that, “in the AFEIR, DWR… ignored these concerns again.”  
This is patently false.  Issues regarding CALSIM II that Plaintiffs have continued to raise have 
been discussed and responded to multiple times:  in many discussions during meetings of the 
Monterey Plus EIR Committee; in two written memorandums from DWR to the Monterey Plus 
EIR Committee during preparation of the DEIR (dated March 16, 2005, and September 22, 2005 
[AFEIR, p. 6.3-12]); in the DEIR (pp. 5-9 – 5-11); and in the AFEIR (Section 6.3).  The DEIR 
comments of Dunn and Sjovold are exhaustively responded to in the AFEIR in Section 6.3, 
particularly in Subsections 6.3.2.3 and 6.3.2.5 (pp. 6.3-12 – 6.3-15 and pp. 6.3-18 – 6.3-22, 
respectively), and in the individual responses to their comments (pp. 6.3-32 – 6.3-37). 
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Ironically, Plaintiffs complain that in the AFEIR, “DWR not only ignored these concerns again, 
but refused to conduct any new modeling runs in response.”  Plaintiffs’ expressed concerns are 
that CALSIM II has “critical flaws,” and “major limitations on its application to this project.”  
Plaintiffs have not previously requested any new modeling runs, and it is unclear how new 
modeling runs using what they believe is a flawed model would satisfy their concerns. 
 
Plaintiffs state that, “the AFEIR finally acknowledges that CALSIM II, as an optimization 
model, ‘effectively excludes the possibility of operating the SWP in a manner that would 
decrease exports.’(AFEIR, 6.3-34.)”  The plaintiffs’ quote of the AFEIR text here, from the 
individual response to Comment 22-6, isincomplete.  The sentence quoted starts out by referring 
to the master response subsection that addresses this comment (“As noted in FEIR Subsection 
6.3.2.3…”).  However, the master response in Subsection 6.3.2.3 does not in fact describe 
CALSIM II as an optimization model.  It restates a comment made on the DEIR on this issue 
(“Other comments state that because CALSIM II is an optimization model, it effectively 
excludes the possibility of operating the SWP in a manner that would reduce rather then [sic] 
increase exports from the Delta.”), and then goes on to explain why DWR disagrees with this 
comment.  (AFEIR, p. 6.3-13.) 
 
Plaintiffs claim that, “as documented in the Dunn and Sjovold letter, the EIR here has failed to 
disclose relevant shortcomings in CALSIM II and its application to the project.”  First, the issues 
raised in the Dunn and Sjovold letter are for the most part misunderstandings (of use of 
operations simulation models such as CALSIM II, of SWP operations, and of SWRCB D-1641 
regulatory requirements), and are not shortcomings of the CALSIM II model.  As noted by DWR 
in its September 22, 2005, memorandum to the Monterey Plus EIR Committee, “CALSIM II is 
an important tool used by DWR and other State and federal agencies to study many technical and 
policy issues related to water supply reliability, environmental management and performance,” 
and other measures.  In this same memorandum, DWR states that it “believes that CALSIM II 
will provide the essential and adequate data needed to allow decision-makers to make well-
informed, intelligent decisions concerning some of the project’s environmental consequences.”  
(AFEIR, Appendix C)  The Contractors agree and support its use in this EIR. 
 
While CALSIM II is the best tool available for SWP operations analyses, “the Department 
recognizes that CALSIM II is not a perfect model.”  (AFEIR, p. 6.3-6.)  DWR has acknowledged 
a number of possible model shortcomings in the AFEIR that are relevant to its DEIR analyses, 
including that CALSIM II:  is better used for comparative studies (as was done for this EIR) than 
for predictive studies (AFEIR, p. 6.3-3); does not model all of the provisions of the Monterey 
Amendment (AFEIR, p. 6.3-3); estimates Article 21 deliveries to individual contractors less 
accurately than Table A deliveries (AFEIIR, p. 6.3-6); does not react to “real time” issues such 
as fish densities near pumps (AFEIR, p. 6.3-13); and loses some real-time daily variability with 
its monthly time step (AFEIR, p. 6.3-24). 
 
Plaintiffs fail to acknowledge that, largely in response to their concerns about CALSIM II, DWR 
pursued alternative ways to analyze certain impacts of the Monterey Amendment.  (AFEIR, p. 
6.3-12.)  Alternative analyses included conducting a number of studies using historical data since 
the Monterey Amendment was implemented to estimate actual impacts.  These historical studies 
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were used to provide a check on CALSIM II allocation results (Study No. 1), and to evaluate 
provisions of the Monterey Amendment not modeled in CALSIM II (Study Nos. 2 and 3).  
(AFEIR, pp. 6.3-2 – 6.3-4, Table 6.3-1.)  Plaintiffs also fail to recognize the limited use of 
CALSIM II in the DEIR.  The DEIR only relies on CALSIM II to estimate:  total deliveries by 
the SWP, base flows in the Sacramento and Feather Rivers, storage in Lake Oroville and San 
Luis Reservoir, and potential changes in Delta hydrodynamic conditions and water quality.  
(AFEIR, p. 6.3-3.)  As indicated on this same page, DWR “determined that it was appropriate to 
use the model for these purposes.”  Other analytical methods are used to determine the remaining 
operational and environmental effects of the proposed project. 
 
In summary, DWR has more than adequately responded to Plaintiffs’ concerns about the 
CALSIM II model, has identified relevant shortcomings of the model in the AFEIR, and has 
gone to great lengths to include alternative quantitative analyses in the DEIR, largely in response 
to Plaintiffs’ concerns, so that CALSIM II is not the only analytic tool used to evaluate potential 
impacts of the proposed project. 
 
Climate Change 
 
Plaintiffs state that the AFEIR’s assessment of project-related climate impacts is limited to 
statewide greenhouse gas emissions, and assert that this “[ignores] project-related effects on the 
location of development on the erroneous premise that this is solely a local matter.”  Here, they 
cite to AFEIR page 12-4, which says no such thing.  In fact, page 12-4 states that “[the DEIR] 
recognized that the proposed project may result in changes in growth patterns at the local level, 
but would not have an effect on statewide population growth and thus ‘within the SWP service 
area as a whole, the proposed project would not result in any changes in GHG emission due to 
growth’.”  So there is no premise that “this is solely a local matter.”  Instead, the DEIR reasoned 
that the proposed project would have no effect on natural increase or net migration to the State, 
and thus no effect on statewide population, but that it could result in a shift in the location of 
growth at the local level.  (DEIR, p. 8-6; p. 12-14.)  Because the result would be merely a shift in 
growth within the State, there would be no discernible change in greenhouse gas emissions due 
to growth, and therefore no proposed-project induced growth impact on climate change. 
 
Plaintiffs complain that the AFEIR “refused requests to incorporate climate change analysis 
throughout the EIR.”  It is unclear what benefit doing so would provide, and Plaintiffs fail to 
provide any.  Including additional duplicative layers of analysis and discussion throughout the 
EIR would generate a large amount of additional paper and unnecessarily complicate what is 
already a complex document, without adding any useful information beyond what the DEIR 
already contains (i.e., that the potential environmental impacts of the proposed project are 
relatively small, whether evaluated against a baseline using historic hydrology or a baseline that 
includes the effects of climate change; and that with climate change, potential impacts would 
likely be even smaller).  The purpose of an EIR is to inform decision-makers and the public 
about the potential environmental impacts of a proposed project, not to generate additional paper 
as Plaintiffs request.  (See, CEQA Guidelines, § 15003(g).) 
 
Plaintiffs note that DWR “declined to study the climate effects” of the Monterey Amendment on 
greenhouse gas emissions from growth due to transfers, Article 18(a), of retaining pre-Monterey 
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allocation rules, and investment in the Plumas Watershed Forum to mitigate climate change 
impacts.  Regarding the first three of these items, as discussed above, DWR reasoned that 
because the effect would be merely a shift in growth within the State, there would be no 
discernible change in greenhouse gas emissions due to growth.  Therefore, there are no climate 
effects to study.  Regarding the last item, the DEIR did not identify any climate change impacts 
that required mitigation, and thus there are no climate effects to study. 
 
Environmental Consequences of Financial Restructuring 
 
Plaintiffs claim that financial restructuring under Article 51 of the Monterey Amendment would 
provide “an enormous revenue stream” to the SWP Contractors.  However, Article 51 does not 
provide a “revenue stream.”  As explained in both the DEIR and AFEIR, under the financial 
restructuring, Contractors may receive a reduction in their annual charges if DWR revenues 
exceed specified needs.  (DEIR, p. 4-8; AFEIR, p. 4-3, pp. 4-17 – 4-18.)  To clarify, the 
“revenues” referred to here are the revenues from the Contractors that DWR would charge to 
them under the other, pre-Monterey Amendment payment provisions of the long-term water 
supply contract.  Under Article 51, if those revenues (i.e., payments from the Contractors) would 
exceed DWR’s revenue needs (for payments for general obligations bonds, revenue bonds, 
maintenance, operation and replacement costs, reimbursement of the California Water Fund, and 
deposits into the State Water Facility Capital Account), then DWR may reduce the amount it 
charges to the Contractors by the amount of that excess, up to certain specified amounts.  So 
there is no “revenue stream” to the Contractors, but a reduction in what would otherwise be 
overpayments by the Contractors.  This is not state taxpayer money going to the Contractors.  It 
is a reduction in charges to Contractors that would otherwise be paid by ratepayers, and in some 
cases local property taxpayers, within the Contractors’ service areas. 
 
Plaintiffs also claim that the “AFEIR concedes” that DWR did not analyze Article 51 for 
environmental impacts, “based on the theory that doing so would be ‘speculative’.”  This is a 
misleading characterization of what DWR did and stated, since it ignores the non-speculative 
step in DWR’s assessment.  As indicated in both the DEIR and AFEIR, if DWR determined that 
an article could cause changes in the way SWP water is stored or conveyed, then it was assumed 
that it could have the potential to produce a change in SWP or Contractor operations, which 
might in turn have environmental effects.  If an article did not produce an operational change, as 
was determined in the case of Article 51, it was not analyzed for environmental impacts.  (DEIR, 
p. 6-15, Table 6-3; AFEIR, p. 4-18, p. 17-51.)  So DWR did indeed assess Article 51, but in 
those areas in which DWR did not have to speculate (i.e., the way SWP water is stored or 
conveyed), DWR could not discern any operational or physical change caused by Article 51.  It 
is the step beyond this that DWR has stated is speculative.  DWR correctly noted that it “is not 
an auditing agency,” and does not have the ability to “trace where, how, and when the funds not 
given to [DWR] are distributed or used by each SWP contractor, and therefore [DWR] cannot 
identify or analyze physical changes or ‘environmental impacts that can be traced to such 
[economic or social] changes’.”  (AFEIR, p. 4-18, p. 17-51.) 
 
In fact, it would likely be difficult even for an individual Contractor to determine the disposition 
of funds it did not pay to DWR, just as it would be difficult for an individual person to determine 
the disposition of money not spent on a bill that was reduced.  An M&I Contractor might use the 



20 

funds it would otherwise have paid to DWR in any number of ways, such as:  putting the money 
in its own rate stabilization fund to draw upon in a future wet or water-short year when water 
sales and associated revenues are low; reducing or delaying a rate increase for its ratepayers; 
expanding its water conservation programs; increasing or offsetting costs of additional 
development of local supplies, such as water recycling or groundwater clean-up and recovery 
programs; pursuing storage programs or additional supplies to improve supply reliability; or 
increasing expenditures on facility maintenance or improvements in its service area.  Each 
Contractor, through its public agency board of directors, makes its own decisions regarding the 
disposition of any funds not paid to DWR, depending on its own needs and mix of supplies, and 
its own political, economic, and other circumstances within its service area.  In any given year, 
an individual Contractor might decide to use a portion of any funds not paid for several of these 
purposes.  And that same Contractor might make different decisions from year to year, 
depending on year-to-year variations in supplies (e.g., it might increase spending on conservation 
or public education programs in drought years), temporary or long-term impacts to other service 
area supplies, or changes in direction by its board of directors.  In any case, if a Contractor 
initiates new or expanded projects with potential environmental impacts, those projects would 
each be subject to CEQA, regardless of whether project costs are paid for or partially offset by 
the reduction in payments to DWR under Article 51. 
 
In the case of the agricultural Contractors, the amount of any reduction in charges for them under 
Article 51 is instead deposited by these contractors into an Agricultural Rate Management Trust 
Fund that was established under this article.  (DEIR, p. 4-9.)  These deposits are then available to 
the agricultural Contractors for use in paying their SWP bills to DWR in years with less than full 
Table A supplies (and in the case of Tulare Lake Basin WSD, in years when irrigable land is 
flooded).  Disbursements from the trust fund are limited to this purpose, so any charge reductions 
for the agricultural Contractors, who receive about 25 percent of total reductions in SWP charges 
under Article 51, are used solely to provide a degree of SWP rate stabilization from year to year 
for them, which was an important objective of the Monterey Amendment. 
 
The Plaintiffs also contend that the AFEIR should have compared the proposed project’s 
environmental impacts with “enforcement of Article 18(b),” which they claim might have 
eliminated reliance on paper water without imposing “the high public costs of Article 51.”  Such 
a comparison is included in the DEIR with Court-Ordered No Project Alternatives 3 and 4, 
which include invocation of Article 18(b) and no Monterey Amendment provisions, including no 
Article 51 rebates.  The shift in SWP supplies between agricultural and M&I Contractors for the 
baseline, proposed project, and all alternatives is shown in DEIR Tables 11-3 through 11-6, and a 
comparison of environmental impacts between alternatives is included in DEIR Table 11-23.  As 
discussed above, there are no “high public costs of Article 51,” but instead, a reduction in 
charges to Contractors that would otherwise be paid by ratepayers, and possibly local property 
taxpayers, within the Contractors’ service areas. 
 
The Plaintiffs contend that the AFEIR should also have evaluated the environmental 
consequences of Article 51’s effect on water rates.  As discussed above, it would be difficult, if 
not impossible, for DWR or likely even for the Contractors, to try to trace the disposition of 
funds not paid to DWR due to charge reductions under Article 51.  The exception is charge 
reductions to the agricultural Contractors, which are deposited into a trust fund used for paying 
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their SWP bills to DWR in water-short years, with the result being more stable water rates, not 
new projects with potential environmental impacts.  For the M&I Contractors, the exercise 
becomes speculative.  To the extent funds not paid to DWR are put in a rate stabilization fund, or 
are used to reduce or delay a rate increase, the result would be more stable rates from year to 
year, or slightly lower rates temporarily, but no new projects with potential environmental 
impacts.  To the extent funds not paid to DWR are used instead for conservation programs, there 
would be no impact on water rates and no environmental impacts.  To the extent funds not paid 
to DWR are used instead for new or expanded projects, there would be no impact on water rates, 
but potential environmental impacts.  As noted above, however, any such projects would each be 
subject to CEQA, regardless of whether project costs are paid for or partially offset by the 
reduction in payments to DWR under Article 51. 
 
Project Alternatives 
 
Plaintiffs attempt to distinguish the California Supreme Court’s ruling on alternatives in In re 
Bay-Delta on the basis that the Calfed EIR was a program document is unavailing.  Plaintiffs’ 
sole quotation from In re Bay Delta was made by the Court with respect to whether or not, in the 
Court’s view, the Calfed EIR’s co-equal goals of ecosystem restoration and water supply 
improvement were achievable in the long term.  (In re Bay-Delta, supra, 43 Cal.4th at 1168.)  In 
the case of the Monterey EIR, which incidentally is also a Program EIR for several project 
elements (see AFEIR pp. 1-1 - 1-2), there is no question that the project objectives can be 
achieved.  This has been proven by historic operations since 1996 when the Monterey 
Amendment was first implemented.  Thus, the fact the Monterey program’s objectives are more 
specific and concrete than the Calfed program’s, and arguably more achievable, tends to make 
the In re Bay-Delta decision more on point, not less. 
 
Plaintiffs contend that the Monterey EIR somehow failed to comply with CEQA because it did 
not contain an alternative to “address key issues raised by the plaintiffs.”  Alternatives in CEQA 
are not a popularity contest and there is no requirement that a potential alternative be studied in 
detail merely because someone suggested it.  As the AFEIR explains, under CEQA a “candidate 
alternative” must meet “most” of the proposed project’s objectives; avoid or lessen the proposed 
project’s significant adverse environmental impacts; and be feasible and implementable in a 
reasonable period of time.  (AFEIR, p. 11-4.)  (See also Guidelines, § 15126.6 (a) [“An EIR shall 
describe a range of reasonable alternatives to the project, or to the location of the project, which 
would feasibly attain most of the basic objectives of the project but would avoid or substantially 
lessen any of the significant effects of the project”].)  All of Plaintiffs’ proposed alternatives 
were considered, but were properly rejected for failing to meet most of the project objectives, 
failing to prove feasible, or failing to address a significant impact of the proposed project.  (See 
DEIR, pp. 11-3 – 11-7; AFEIR, pp. 11-12 – 11-25.) 
 
Plaintiffs contend that the EIR improperly rejected two alternatives – PCL’s suggested 
“Improved Reliability Through Environmental Enhancement” and “Kern Fan Transfer with Trust 
Conditions” alternatives – on the grounds that they would not meet most project objectives.  
With respect to the basis for rejection, this is not entirely true, as these proposed alternatives 
were rejected on multiple grounds. 
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For the “Improved Reliability Through Environmental Enhancement” proposed alternative, the 
DEIR concluded that it would not meet any of the project objectives and would conflict with the 
basic terms of the long-term water delivery contracts. (DEIR, p. 11-6.)  PCL’s comments argued 
that this proposed alternative could meet one of the six specific objectives for the Monterey 
Amendment – namely, improving reliability and flexibility of SWP supplies.  In considering this 
comment, DWR disagreed that this proposed alternative could meet any of the project objectives, 
disagreed that it could restore the ecosystem or lessen the need to constrain water operations, and 
further found that it would “increase times of shortage and increase conflicts and disputes among 
the contractors and the Department,” “increase financial pressures on the agricultural contractors 
in times of drought and supply reductions,” and “reduce the benefits of the water supply 
management practices by reducing the amount of water available to contractors and reducing the 
flexibility of the SWP system.”  (AFEIR, p. 11-19.)  DWR also properly concluded that this and 
another alternative “are not only infeasible, but really different projects addressing different 
objectives.”  (Id.) 
 
In addition, in In re Bay Delta, the Supreme Court rejected a proposed alternative that was 
similarly advocated for its general environmental benefit and held that the pertinent question is 
whether the alternative would substantially lessen any adverse environmental impacts of the 
proposed project – not preexisting (baseline) environmental problems.  (43 Cal.4th at 1167.) 
 
Plaintiffs contend that the AFEIR should have analyzed their proposed “Kern Fan Transfer with 
Trust Conditions” alternative, because it would meet project purposes devoting KFE to more 
than local use.  As previously noted, that is not the test under CEQA for a permissible alternative 
– it must meet most project objectives, be feasible, and reduce significant environmental impacts 
of the project.  The AFEIR explains that Plaintiffs’ proposed alternative was rejected because it 
would require water stored by local authorities to be used for “statewide environmental benefits,” 
which does not meet any of the project objectives.  (AFEIR, 11-14.)  Rather, Plaintiffs’ 
alternative is an altogether different project with different objectives.  (Id.)  The AFEIR 
explained, further, that the California Supreme Court in In re Bay Delta held that a lead agency 
need not consider an alternative that cannot achieve the project’s underlying basic purpose or 
goal (43 Cal.4th at 1166), which in this case is to resolve conflicts and disputes regarding water 
(shortage) allocation between and among SWP Contractors and DWR and related issues 
pertaining to SWP management and financing (AFEIR, p. 11-11).  A requirement that SWP 
water be stored in Kern County by local authorities, but be used for statewide environmental 
benefits would not meet the basic goal of the project.  To the contrary, further reducing 
Contactor supplies would exacerbate, rather than resolve, conflicts and disputes about how to 
allocate SWP shortages among Contractors.  
 
Furthermore, the AFEIR explained that Plaintiffs’ transfer with trust alternative would not be 
feasible because it would require finding additional funding sources and reaching agreement with 
the local authorities.  (AFEIR, p. 11-14.)  As provided in the AFEIR, prior to the Monterey 
Amendment, DWR had determined that it could not feasibly develop a water bank on the KFE 
property in part because it was unable to obtain an agreement with local authorities.  (AFEIR, p. 
16-4.)  There is no substantial evidence that local authorities would have agreed to accept 
transfer of the KFE property, subject to requirement that water be stored for statewide 
environmental benefits. 
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