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January 14, 2008 
 
Delores Brown, Chief 
Office of Environmental Compliance 
California Department of Water Resources  
Email: HTUdelores@water.ca.govUTH 
(916) 651-9560 
 

RE: Planning and Conservation League comments on the Draft Environmental Impact 
Report, Monterey Amendment to the State Water Project Contracts (Including the Kern 
Water Bank Transfer) and Associated Actions as Part of a Settlement Agreement 
(Monterey Plus), SCH# 2003011118 (“Draft Monterey Plus EIR”) 

 
Dear Ms. Brown: 
 

This letter is to provide comments on the Department of Water Resources’ Draft 
Monterey Plus EIR (DEIR), a document whose preparation PCL has actively sought and 
anticipated for more than a decade.  When finalized, this EIR will be used as the decision-
making document framing a decision by DWR on the so-called Monterey Amendments.  If such 
amendments to the contracts governing the operations of the State Water Project were adopted 
and implemented, they would result in a drastic contractual restructuring of the State Water 
Project, now 47 years old.  Our comments here do not speak extensively to the legality (or not) 
of this proposed decision to modify provisions of the contracts governing operations of the State 
Water Project, which are based on and carry out directions specifically adopted by the voters of 
California.  This letter focuses on the environmental review document, and its adequacy. 
 

In the litigation that compelled DWR’s preparation of this EIR, PCL sought to ensure that 
DWR—the only entity with the statewide duty to manage and administer the State Water 
ProjectTPF

1
FPT—would correct the profound errors of process and substance that fatally infected the 

                                                 
TP

1
PT DWR’s State Water Project duties, as envisioned by Governor Pat Brown and approved by the 

voters of California, are codified in the Burns-Porter Act, Wat. Code, §§12930, et seq. They also 
formed the basis for the prototype State Water Project validated by the California Supreme Court 
in Metropolitan Water District v. Marquardt (1963) 59 Cal. 2d 159.  No Court has yet addressed 
the validity of the Monterey Amendments, whose final status necessarily awaits DWR’s 
decision-making. 
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Central Coast Water Authority’s review and approval of the 1995 EIR supporting the Monterey 
Amendments.  In Planning and Conservation League v. Department of Water Resources (2000) 
83 Cal.App.4th 892 (“PCL v. DWR”), the Third District Court of Appeal unanimously vindicated 
PCL and its co-plaintiffsTPF

2
FPT on both grounds. Pointing to “the…contractors and the members of 

the public who were not invited to the table” in the negotiations that led to the Monterey 
Agreement, the Court held that “CEQA compels process…a meticulous process designed to 
ensure that the environment is protected.” (83 Cal.App.4th at 905, 911.) Recognizing the “aura 
of unreality” surrounding discussions of the State Water Project, which has historically been 
unable to deliver even half the amounts referenced in Table A of the State Water Project 
contractsTPF

3
FPT, the court found that CCWA’s EIR “failed to meet the most important purpose of 

CEQA, to fully inform decision makers and the public of the environmental impacts of the 
choices before them.”  (Id. at pp. 913, 920.) 
 

PCL entered into a 2003 Settlement AgreeementTPF

4
FPT with the expectation that DWR would 

counteract these historic errors and find “an effective way to cooperate” with the plaintiffs and 
other stakeholders in the preparation of an EIR fully complying with CEQA.  DEIR, ex. D, and 
Exh. 3-A. Section III of the Settlement Agreement therefore confirmed, and elaborated on, 
DWR’s EIR duties as previously recognized by the Court of Appeal.  Id. at pp. 9-15.   
 

The Settlement Agreement also made clear that the final outcome of the Monterey 
Amendments remains unwritten, so that DWR’s new environmental review is not directed, even 
in part, at a fait accompli. While the Monterey Amendments are presently effective, they are 
effective only under an interim court order, made under Public Resources Code section 21168.9.  
The interim effectiveness of the Monterey Amendments will expire once DWR makes its new 
decision on all project components, recorded in new Notice of Determination, and files its return 
to the superior court’s writ of mandate.TPF

5
FPT Once DWR completes an adequate environmental 

review, it is DWR’s prerogative, and its duty as State Water Project manager, to render an 
entirely new final decision, and to choose which path to follow: the “Monterey Plus” project, the 
“no project” alternative, or one of the project alternatives reviewed in the EIR. 
 

Since the Settlement Agreement went into effect (more than four years ago), PCL has 
participated in more than two dozen meetings of a Monterey Amendments EIR Committee, 
seeking to ensure that the EIR would produce a thorough and genuine CEQA analysis of the 
Monterey Plus actions.  The EIR is the “heart and soul”TPF

6
FPT of both CEQA and the Settlement 

                                                 
TP

2
PT The co-plaintiffs were Plumas County Flood Control and Water Conservation District, one of 

the 29 state water contractors, and the Citizens Planning Association of Santa Barbara County. 
TP

3
PT See, e.g., DEIR, Appendix C (Long Term Water Supply Contract between DWR and Kern 

County Water Agency), § 6 and Table A. 
 
TP

4
PT DEIR, Appendix D. 

 
TP

5
PT DEIR, Appendix D, §§ II, V.F, VII.C; ex. 3-A. 

 
TP

6
PT PCL v. DWR, 83 Cal. App. 4th at p. 911. 
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Agreement. Regrettably, DWR’s Draft EIR falls far short of what CEQA requires from DWR.  
In short, the EIR is simply not adequate under CEQA. First, the DEIR does not adequately 
address specific concerns raised by the court in PCL v. DWR, including DWR’s clear duty to 
analyze and disclose the consequences of implementing pre-Monterey article 18(b).  That 
provision of the contract (which the Monterey Amendments would eliminate) requires DWR to 
reconcile contract amounts with the “humbler, leaner reality”TPF

7
FPT of deliverable supplies—prior to 

its elimination.   
 

Second, the DEIR threatens a litany of potential new CEQA violations. To mention just 
several key problems: 
•  It improperly inserts key components of the Monterey Amendments into the project 
baseline, distorting the ability of the EIR to compare the project with the “no project” and project 
alternatives.   
• It improperly uses an optimization model, CALSIM II, in a manner that effectively 
excludes the possibility of operating the project in a manner that would reduce rather than 
increase exports from the imperiled Bay-Delta Estuary, and fails to disclose project impacts to 
that estuary.   
• It summarily rejects feasible alternatives and mitigation measures that would 
meaningfully address project objectives without requiring damaging and unlawful levels of new 
pumping.   
• It fails to disclose the institutional and environmental consequences of transferring to 
local interests the ownership of a key part of the State Water Project—the Kern Water Bank, the 
world’s largest underground storage facility—without any effective statewide accountability, and 
fails to study alternatives aimed at restoring that accountability.  
• It evades, rather than engages, the “common-sense notion that land use decisions are 
appropriately predicated in some large part on the available water supply,”TPF

8
FPT thereby avoiding an 

analysis of the project’s contributions to sprawl and environmentally destructive new growth. 
• It avoids a required discussion of the project’s creation of new “paper water” arising from 
a variety of sources, including the redefinition of article 21 “interruptible” water, administrative 
changes to the State Water Project, and overstatement of feasible deliveries in DWR’s biennial 
Reliability Reports.TPF

9
FPT 

• It fails to address the environmental consequences of the Monterey Amendments’ 
financial restructuring of the State Water Project. 

                                                 
TP

7
PT Id. at p. 914, n. 7. 

 
TP

8
PT PCL v. DWR, 83 Cal. App. 4P

th
P at p. 915. 

 
TP

9
PT PCL and its co-plaintiffs provided many of these comments to DWR in connection with its 

work on the Monterey EIR committee. Attachment A to these comments compiles some of these 
comments, which were not adequately addressed in the DEIR, or were simply ignored. These 
comment letters are therefore incorporated by reference in these comments, with the request that 
DWR specifically respond to them. We also incorporate comments made on behalf of PCL at 
public hearings. 
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• It recognizes the major problems that climate changes poses for the State Water Project 
generally, only to evade full assessment of project-related climate changes and defer the task to 
the very local decision-makers who will need to rely on DWR’s programmatic assessment. 
 

Finally, DWR must address these deficiencies at a critical juncture in California's water 
history, and make its final decision based on conditions as they exist in 2008, not 1995.   The 
depth of the environmental crisis the State Water Project now faces deserves special emphasis. 
For the first time ever in 2007, the State Water Project’s pumps were turned off temporarily to 
avoid an environmental catastrophe. Separate lawsuits have undercut DWR's ability to operate as 
in the past, without state permits and without federal biological opinions to justify continued 
pumping.  Climate change, by the current estimations of DWR, could substantially cut project 
availability by mid-century. Moreover, California now faces the worst drought conditions it has 
experienced since the early 1990s.  

 
These conditions underscore the crucial importance of delivering a Final EIR that fulfills, 

rather than avoids, the mandates of PCL v. DWR and the Settlement Agreement.  In other 
settings, including Delta Vision, the California Water Plan, and recent reports and actions on 
climate change, California has commenced the difficult and necessary task of bringing to water 
policy a new era of realism that transcends the “build it and the water will follow” dictum of a 
previous generation.TPF

10
FPT  Yet the DEIR seems conspicuously disconnected from the state’s 

direction in other settings, to the point that “the plaintiffs” are chided for even suggesting 
alternatives that are sustainable and would not cause additional injury to the Delta.TPF

11
FPT  To meet 

the hydrological, ecological and legal demands of our time, the Final EIR must rise to the 
occasion, rather than resorting to evasion. 
 

Specific Comments 
 
I. The DEIR evades key concerns raised by the Court in PCL v. DWR. 
 

A. PCL v. DWR must serve as the starting point for DWR’s EIR responsibilities. 
 

As detailed below, the DEIR in key respects simply attempts to explain away, rather than 
directly address, the key holdings of the Court of Appeal in PCL v. DWR.  The EIR must, as a 
starting point, analyze the substance of the court of appeal’s decision in PCL v. DWR and ensure 
that its new project assessment is consistent with the Third District’s analysis in that case.  The 
key components of the ruling are as follows 

 
• Lead agency requirement 
 

                                                 
TP

10
PT R. Kanouse, “Water Supply Planning and Smart Growth,” in C. Davis, et al., Navigating 

Rough Waters (American Water Works Association, 2001), p. 84.  See also E. Rarick, 
CALIFORNIA RISING (2005), p. 213 (quoting Governor Pat Brown’s statement that “I wanted to 
build a water project, and worry about the philosophy of land use later on”). 
 
TP

11
PT DEIR, pp. 11-6, 11-7. 
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Holding that CCWA erroneously acted as lead agency, the court ruled that CEQA 
required DWR, the only entity with the requisite “statewide perspective and expertise,” to 
assume its proper role as lead agency in preparing a new EIR. (83 Cal. App. 4th at p. 907.)  The 
Court noted the interconnected nature of the statewide project that the Monterey Amendments 
would transform: “[T]he allocation of water to one part of the state has potential implications for 
distribution throughout the system. DWR is painfully familiar with the problems plaguing the 
Delta and the possible impacts of the Delta Accord, an agreement between the federal and state 
governments on the Kern Fan Element.” (Id.)TPF

12
FPT 

 
• “No project” alternative 
 

The court also held that the CCWA EIR was fatally defective under CEQA for failing to 
analyze implementation of pre-Monterey state water contract terms, and particularly the 
permanent shortage provisions of article 18(b), as part of the EIR’s no-project alternative. Under 
the contracts that the Monterey Amendments would change , a permanent shortage occurs when 
the state is unable to reliably to deliver the full 4.23 million annual acre-feet (MAF) of 
previously-labeled “entitlements” listed in Table A of the project contracts. In that case, article 
18(b) requires the state to make a proportional reduction of each contractor’s amount listed in 
Table A, to match the available supply. The court held that an adequate EIR must analyze the 
impacts of eliminating these provisions. 

  
 
• “Paper water” problem 
 
 The relationship between so-called “entitlements” and land-use planning was central to 
the court’s holding that the EIR failed to address the “no project” alternative. The court 
connected this error to the risk of statewide land-use decisions made on the basis of “paper” 
water entitlements not grounded in real, deliverable water. The court openly criticized the false 
expectation that the State Water Project will deliver on its full “entitlement” level of 4.23 million 
acre-feet when the project’s historic capability, evidenced in DWR’s own data, has only been 
roughly half this level. The ruling therefore noted the “huge gap between what is promised and 
what can be delivered.” (83 Cal.App.4th at 908.)TPF

13
FPT  

 
• Validation procedure 

                                                 
TP

12
PT As described in section V below, the Kern Fan Element is an approximately 20,000 acre-foot 

property on an alluvial fan, and the site of the Kern Water Bank, the world’s largest groundwater 
storage facility.  Article 52 of the Monterey Amendments call for DWR to relinquish control of 
the bank to the Kern Country Water Agency, which held the bank for only one day before 
retransferring it to a privately controlled joint powers agency, the Kern Water Bank Authority.  
Whether any statewide accountability will accompany the bank’s operation is a key issue for 
DWR’s new project decision. 
TP

13
PT With respect to the “humbler, leaner reality” of project capability, the Court also noted the 

implicit assumption in the Monterey Amendments’ financial restructuring of the State Water 
Project (article 51) that key facilities originally envisioned for the SWP will not be built. (Id. at 
914.) 
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In addition to ruling for the plaintiffs on these CEQA claims, the court of appeal found that the 
plaintiffs had properly initiated a proceeding to question the substantive validity of the Monterey 
Amendments, including DWR’s transfer of a 20,000-acre conservation and storage facility—the 
Kern Water Bank. . The court rejected a procedural challenge based on the theory that nonparty 
state water contractors were indispensable to the validation challenge. (83 Cal. App. 4th at pp. 
920-926.) 
 
• Scope of the new EIR  
 

DWR must prepare an entirely new EIR as lead agency addressing the project as a whole.  
In PCL v. DWR, the Court of Appeal opined that it “need not hypothesize on the remaining 
issues” presented by the plaintiffs—such as the presence of a faulty project definition and the 
inadequate study of the Kern Water Bank’s divestment—“because DWR, with its expertise on 
the statewide impacts of water transfers, may choose to address those issues in a completely 
different and more comprehensive manner.” (83 Cal. App. 4th at p. 920 (emphasis added).) 
 

B. Fundamental flaws in the DEIR undermine DWR’s fulfillment of its lead agency 
duties recognized in PCL v. DWR.  
 

As the court-directed lead agency with “principal responsibility “ to carry out and approve 
the project (Pub. Res. Code, § 21067), DWR has an inherent responsibility to render a cohesive 
EIR that serves as the requisite environmental “alarm bell” in accordance with CEQA. The court 
recognized this obligation in PCL v. DWR, observing: 

 
 The lead agency must independently participate, review, analyze and discuss the 
alternatives in good faith … Moreover, the agency's opinion on matters within its 
expertise is of particular value … As the process continues, "the lead agency may 
determine an environmentally superior alternative is more desirable or mitigation 
measures must be adopted … In sum, the lead agency plays a pivotal role in 
defining the scope of environmental review, lending its expertise in areas within 
its particular domain, and in ultimately recommending the most environmentally 
sound alternative.  

 
(PCL v. DWR, 83 Cal. App. 4th at p. 904 (citing Kings County Farm Bureau v. City of 
Hanford (1990) 221 Cal. App. 3d 692, 736-737).) 

 
As elucidated further below, the current DEIR is not written in a way that will allow 

DWR to fulfill its lead agency obligations as required under CEQA. The DEIR consistently 
masks impacts and confuses readers. The DEIR obscures project impacts by presenting no 
project alternatives that include components of the proposed project. It fails, in other words, 
adequately to distinguish the proposed project from continued current conditions. The DEIR also 
limits options for decision makers by failing to provide alternatives distinguishable from the 
proposed action. These flaws prevent a sufficient analysis of the impacts and implications of 
moving forward with the proposed project. By limiting the outcomes of the alternatives included 
in the DEIR, and thus constraining the range of potential management decisions, the DEIR 
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attempts to absolve DWR of its decisional responsibilities as a lead agency. Therefore, the DEIR 
prevents DWR from fulfilling the lead agency role as defined and anticipated by the court in 
PCL v. DWR. 
 

C. The DEIR fails to analyze the No Project Alternative as directed in PCL v. DWR 
and the Settlement Agreement 
 
  1. PCL v. DWR and the Settlement Agreement establish clear standards 
for the assessment and review of the no project alternative. 

 
CEQA requires that the no project alternative address “existing conditions” as well as 

“what would be reasonably expected to occur in the foreseeable future if the project were not 
approved, based on current plans and consistent with available infrastructure and community 
services.”  (14 Cal. Code Regs. §15126(e)(2).)  That requirement compels DWR in its new EIR 
fully to study the consequences of enforcing the terms of pre-Monterey water supply contracts 
prior to eliminating them.   
 

To overcome the prejudicial error noted in the appellate ruling, DWR must “fulfill its 
mandate” in the new EIR “to present a complete analysis of the environmental consequences” of 
enforcing the pre-Monterey permanent shortage provision, article 18(b).  (PCL v. DWR, 83 
Cal.App.4th at 915.) Article 18(b) is the single most controversial aspect of the Monterey 
Amendments; controversy over its enforcement was the “driving force” behind the Monterey 
negotiations. (Id. at p. 908.)  While the original contracts for the State Water Project (SWP) 
estimated the delivery capacity of the fully constructed SWP to be 4.23 million acre-feet of 
water, the contracts also anticipated the likelihood that this estimate could be wrong or fail to 
eventuate. The original contracts prudently included a safety valve in article 18(b), which would 
allow contracts to be reconciled with the “humbler, leaner reality” of SWP capacity. (Id. at p. 
914, n.7.) The court of appeal recognized the need for such a safety valve, observing the “huge 
gap” between SWP entitlements and existing supplies connecting that holding to the risk of 
planning decisions grounded in “paper” rather than real, deliverable water.TPF

14
FPT  

 
Because the Monterey Amendments, if adopted, would eliminate article 18(b), it is 

incumbent on DWR to come to terms with its “paper water” problem before finalizing that 
change to the project contracts. (Id.)The EIR must directly evaluate reduced Table A allocations 
resulting from application of that article.  As a useful starting point, DWR should carefully 
review and perform the analysis requested in public comments referenced in the Third District’s 
opinion. (Id. at 908, 915.)TPF

15
FPT  

                                                 
TP

14
PT  “Paper water,” the court observed, was “always an illusion,” steeped in the “unfulfilled 

dreams” of a water culture that had fostered an inflated expectation of what could be delivered.  
(PCL v. DWR (2000) 83 Cal. App. 4P

th
P 892, 914 fn. 7.) 

 
TP

15
PT As one comment accurately suggested, the EIR “must include a parametric analysis of 

alternative levels of a lowered project yield tested by use of DWR’s simulation model to 
establish which level of yield provides for the maximum reliability of deliveries given some 
tolerable threshold for failure to meet requests (i.e., with what frequency will Article 18(a) be 
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Section III.C.2 of the Settlement Agreement provides further guidance. It provides that 

the new EIR shall include “[a]s part of the CEQA-mandated ‘no-project’ alternative analysis, an 
analysis of the effect of pre-Monterey Amendment SWP contracts, including implementation of 
article 18 therein.  This analysis shall address, at a minimum, (a) the impacts that might result 
from application of the provisions of article 18(b) of the SWP Contracts, as such provision 
existed prior to the Monterey Amendments, and (b) the related water delivery effects that might 
follow from any other provisions of the SWP Contracts.”  As PCL informed DWR in its March 
28, 2003 scoping comments, two of the “other” contract provisions inevitably related to this 
assessment are articles 18(a) and 21, which prior to Monterey required, respectively, that 
agricultural contractors endure the first cutbacks in water allocations in times of temporary 
shortage and receive the first allocations in times of surplus. 
 

The environmental effects of proportional reductions in Table A amounts, as calculated 
in the no project assessment, must be directly compared to those of the proposed project.  As the 
court of appeal made clear in PCL v. DWR, neither claims of “infeasibility” nor purported legal 
disagreements can serve as an excuse for avoiding comparison of the environmental 
consequences of the no project alternative and the project.  (PCL v. DWR, 83 Cal.App.4th at 918. 
 
  2. A dispositive error undermines the integrity of the DEIR’s “no 
project” assessment. 
 
 The DEIR recognizes that if pre-Monterey article 18(b) were enforced, Table A amounts 
would be reduced to less than half their original levels—1.9 million acre-feet— to reflect the 
firm yield of the SWP.  However, the DEIR assumes that this reduction in Table A would not 
tangibly reduce actual water deliveries, because water not delivered under Table A would be 
delivered as “surplus” water under article 21 of the pre-Monterey SWP contracts.  In numerous 
passages, the DEIR offers variations on this same basic premise.TPF

16
FPT 

 
 This premise, the key to the DEIR’s refusal to take article 18(b) reductions seriously, is 
startlingly close to reasoning in CCWA’s decertified 1995 EIR that the Court of Appeal 
expressly rejected.  CCWA’s EIR posited that “[i]f Table A entitlements were adjusted, less 
entitlement water would be delivered and more surplus water would be delivered pursuant to 

                                                                                                                                                             
invoked and with what consequences). All this can be accomplished without modification of the 
existing contracts.” (83 Cal. App. 4th at 908.)  
 
TP

16
PT See, e.g., DEIR, p. 2-16 (implementing article 18(b) “would not … have altered the amount of 

water that the Department delivered to the contractors in the many years when more than the 
minimum SWP yield was available in the SWP system. Instead, such water would have been 
delivered to contractors under Article 21”); p. 4-5 (with the elimination of article 18(a)’s 
agriculture-first shortage provision, “it no longer mattered whether a shortage was a temporary 
one or a permanent one, since the allocation of available supply would be the same in either 
situation”); p. 6-54 (“the altered allocation procedures provided for by Articles 18 and 21 result 
primarily in a shift in deliveries from one contractor to another and do not affect total 
deliveries”). 
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Article 21. The total amount of water would be essentially unchanged.”  (PCL v. DWR, 83 Cal. 
App. 4th at p. 929 (emphasis added).) The court specifically addressed this assumption, stating: 

 
This response does little more than acknowledge the paper commitment to build SWP 
facilities and the obvious fact that the hopes and dreams upon which the entitlements 
are based do not create a greater annual supply of water. None of the commenters 
suggested that implementation of article 18, subdivision (b), altered the contractual and 
political commitment to complete the SWP. They did, however, suggest that the 
elimination of paper water would impact land planning decisions that might reduce the 
need for as many SWP facilities. Under that scenario, article 18, subdivision (d), might 
not be invoked nor would surplus water under article 21 be tapped and exhausted.  

 
(PCL v. DWR, 83 Cal. App. 4P

 
Ph at p. 919.) 

 
 For multiple reasons, this premise in the DEIR is as baseless now as it was when the 
failure of DWR to address this key issue resulted in the judicial decertification of the 1995 EIR. 
First, the DEIR simply assumes as a foregone conclusion something that was very much in 
doubt.  In 1994, prior to the initial enactment of the Monterey Amendments, the California 
Research Bureau (CRB) prepared a paper analyzing twenty options for changing the State Water 
Project’s repayment system, one of which (Option 5) called for the implementation of pre-
Monterey article 18(b) (CRB Report).TPF

17
FPT The report found that “[t]here is no guarantee” that 

implementing article 18(b) “would ‘create’ any surplus water. If the DWR implemented Article 
18(b), they might also change how it operates the SWP reservoirs. They might decide, for 
example, not to distribute ‘surplus’ water and instead decide to store the water for distribution as 
entitlement water in another year.” TPF

18
FPT 

 
Second, the analysis incorrectly assumes that demand for SWP water in the Monterey and 

non-Monterey scenarios would be the same.   That assumption is untenable, because The 
Monterey Amendments, if adopted, would fundamentally change the definition of Article 21 
water.  In particular, those amendments delete the pre-Monterey proviso in article 21(g)(1) that 
“the State shall refuse to deliver such surplus water to any contractor” to the extent that “the 
State determines that such delivery would tend to encourage the development of an economy 
within the area served by a contractor which would be dependent upon the sustained delivery 
which would be dependent upon the sustained delivery of water in excess of the contractor’s 
maximum entitlement.” TPF

19
FPT   

 

                                                 
TP

17
PT Dennis O’Connor, FINANCING THE STATE WATER PROJECT: OPTIONS FOR CHANGE (CRB, 

August 1994).  This CRB Report is included as Attachment B to these comments.  
 
TP

18
PT Attachment B (CRB Report), p. 21. 

 
TP

19
PT See DEIR, p. 2-17; DEIR, Appendix C (Amendment No. 1 to Kern Contract, p. 9). 

Metropolitan Water District’s pre-Monterey contract included this language in Article 21(g)(1).  
The Monterey Amendments delete this language. DEIR, Appendix C (Amendment No. 23 to 
Kern contract, p. 13). 
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Third, other Monterey Amendments-related managerial changes also could profoundly 
affect the demand for article 21water.  These include the removal of limitations on access to 
storage facilities, and the creation of a “turnback pool,” which allows the contractors to sell their 
unused Table A amounts, acting as though the water resources of the state, which belong to the 
public, are actually the private property of the contractors.  In short, the Monterey Amendments 
clearly removed constraints that would have limited demand for SWP water and capacity to 
accept SWP water. Yet the DEIR, recycling reasoning that discredited the 1995 EIR, assumes 
that these contract provisions are meaningless and have no bearing on demand or capacity to 
receive water.  

 
Fourth, the DEIR fails to recognize that perceived and explicit disclosure of water 

reliability can impact demand for SWP water and the use of that water. The shortage provisions 
(article 18 (a) and 18 (b)) of the pre-Monterey SWP contracts recognized that the reliability of 
water fluctuates. The contracts also reflected the reality that the level of reliability necessary for 
certain uses also fluctuates. The pre-Monterey contracts attempted to reconcile water reliability 
and water allocation with article 18 (a) and 18 (b). The pre-Monterey SWP contracts recognized 
that water availability would fluctuate according to hydrology, area of origin demand, and 
environmental needs. Therefore, only a limited amount of water could be reliably delivered 
during drought and other shortages. The original contract provision of article 18(a) reflected that 
municipal contractors require a higher reliability of water than agricultural contractors. Thus, 
article 18(a) provided that level of reliability by providing municipal contractors a preference for 
water in drought and short term shortage.  
 

In short, the existing (pre-Monterey) contracts recognized that article 21 water, the least 
reliable category of water under the contract, is unsuitable for use as a prolonged source of 
supply. Municipal contractors could not depend on sources of unreliable water in the same 
manner that they depend and use reliable sources, because doing so would put people, businesses 
and the environment at significant risk. Indeed, the risk that municipal contractors may 
inappropriately approve permanent development based on unreliable water is the essence of 
“paper water.”TPF

20
FPT  Like the invocation of article 18(b), article 21(g)(1)’s prohibition against 

founding permanent economies on vulnerable “surplus” water provided a powerful “safety 
valve” against paper water-based development. It provided decision-makers with a clear 
understanding that deliveries beyond the SWP’s minimum yield are unreliable. In such a case, 
municipal water agencies would be legally and contractually restricted from relying on water in 
excess of the estimated minimum yield of water for development, as well as for prolonged 
supplies.  By contrast, the Monterey Amendments—provisionally under the present 
implementation, and permanently under the proposed project—would remove these safeguards. 
 
 Yet the DEIR fails to analyze the impacts of these realities. Instead, the DEIR assumes 
that all water provided by the SWP, either Table A, article 21 or otherwise would be used in the 
same manner and would procure equal demand regardless of the explicit disclosure of reliability 

                                                 
TP

20
PT “Paper water always was an illusion. "Entitlements" is a misnomer, for contractors surely 

cannot be entitled to water nature refuses to provide or the body politic refuses to harvest, store 
and deliver.” (PCL v. DWR (2000) 83 Cal. App. 4th at p. 914, n. 7.) 
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by the state. The DEIR is thereby assuming that SWP contractors are able to utilize very 
unreliable waterTPF

21
FPT in the same way they demand very reliable water. This assumption is not 

supported by analysis and is not supported by law. In short, the current DEIR attempts to recycle 
the same skewed logic that led to the 1995 EIR’s specious dismissal of the “paper water” 
problem.TPF

22
FPT 

 
II. The DEIR fails to provide an accurate, stable and finite definition of the proposed 
project. 
 

A. CEQA demands an accurate, stable and finite project definition that 
addresses the “whole of the action” under review. 
 

Leading CEQA decisions have long since recognized that “an accurate, stable and finite 
project definition is the sine qua non of an informative and legally sufficient EIR.”  (County of 
Inyo v. City of Los Angeles (III) (1977) 71 Cal.App.3d 185, 199.)  The CEQA process cannot 
“freeze the ultimate proposal in the precise mold of the initial project; indeed, new and 
unforeseen insights might emerge during the investigation, evoking revision of the original 
proposal.” (Id.) 
 

Precision and consistency in a lead agency’s characterization of the project under review 
also reinforces related principles of CEQA: that the project must embrace the “whole of the 
action” (14 Cal. Code Regs., § 15378(a)); and that assessments in an EIR may not be used to 
justify a decision already made. In sum, CEQA “compels an interactive process of assessment of 
environmental impacts and responsive modification which must be genuine.” (County of Inyo v. 
City of Los Angeles (VI) (1984) 160 Cal.App.3d 1178, 1185.) 
 
 

B. The DEIR substantially understates the scope of the Monterey Amendments’ 
proposed restructuring of the State Water project, and does not explain the source of 
authority for that proposed restructuring. 
 
 The description of the proposed project provides a very abbreviated summary of the 
changes in the SWP that would accompany the permanent adoption and implementation of the 
Monterey Amendments – in other words, those changes that would become permanent if the 
project were approved. Adopting what might be termed a “greatest hits” format, the analysis is 
limited to five bullet points, a few clarifying paragraphs, and a title line for all the remaining 
parts of these complex amendments.  DEIR, §§ 4.3-4.4, pp. 4-2 to 4.8. Similarly, the background 
paper on the SWP is limited to a brief description of several articles, divorced from their legal 
and institutional context.  DEIR, Ch. 2, pp. 2-1 to 2-19. 
 

                                                 
TP

21
PT See, e.g., DWR, 2005 RELIABILITY REPORT, p. 15 (article 21 water is “highly unpredictable 

and unreliable”). 
 
TP

22
PT PCL v. DWR, 83 Cal. App. 4th at p. 914. 
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These cursory discussions fail to illuminate critical aspects of the SWP that relate to the 
project’s essential mission and statewide environmental accountability, and how this system 
would be fundamentally changed if the Monterey Amendments become permanent. In the 
deliberations that framed the SWP, the Governor, DWR, and the Legislature created a water 
project to enable the state to more evenly to distribute scarce water supplies, which the state 
controlled as a common good.  To develop that resource, DWR and the Governor’s office 
developed--and the Legislature and people approved--a system unique in the country.  Unlike the 
federal Central Valley Water Project, where the federal government paid all project costs, the 
SWP focused upon water as a public good that belonged to the people.TPF

23
FPT 

 
Authorization of the SWP therefore was premised on an understanding that the voters of 

California would therefore decide on whether they agreed to the distribution of water in the 
SWP.  If they agreed to that redistribution, the voters would agree to back an issuance of bonds 
to construct the project with the provisos that (1) agencies contracting for the water would pay 
back the costs of constructing the project solely for the right to have water delivered to them 
through the project’s facilities; and (2) although agencies would repay the costs of constructing 
the project, the facilities and the water would continue to belong to the State, as a public 
resource.TPF

24
FPT 

 
The project framers also anticipated that the state water project would operate based upon 

long-term water service contracts that would remain in effect until the retirement of all water 
resources development bonds no sooner than 2035.  These contracts would be unique, in that 
they were based upon: (1) DWR’s inherent responsibility to manage the state’s water resources 
fairly and equitably; (2) the principle that all contractors were to be treated equally; (3) the 
provision that any agency or district in California could contract with the department for water 
service; and (4) a trusteeship requiring the project to be constructed and managed for the good of 
the people of California.TPF

25
FPT   

 

                                                 
TP

23
PT See P.A. Towner, Brief History of the Negotiation of Water Supply Contracts for the State 

Water Project, presented to the California Water Commission (Dec. 3, 1976). 
 
TP

24
PT Ibid. 

 
TP

25
PTThe objective of the state water project to operate for the good of the people of California 

became part of the Bond Act. Once the Act was passed, it was incorporated into the Water Code 
(Wat. Code, §12930, et seq.) Governor Brown signed the prototype long-term water service 
contract with Metropolitan Water District just before the 1960 election.  (Rarick, supra, at p. 
221.) To further ensure that the people of California would not be responsible for repaying the 
bonds used to construct the facilities, DWR required agencies with which it contracted to have 
taxing authority, so that if the agency could not meet its payments to DWR, it would be required 
to tax residents to make these payments. (Wat. Code, §12937.)  Conversely, if the SWP were 
“sold” into private ownership, it would potentially threaten the tax-exempt status of the project’s 
general obligation bonds.  Attachment B (CRB Report), p. 51. 
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To develop and secure approval of the state water project, DWR and the Governor first 
prepared a “statement of principles” for the long-term water service contractors.TPF

26
FPT These 

principles are derived from the “utility theory,” which Governor Brown described to the 
Legislature as recognizing “our obligation to insure that water will be available to meet the 
proper demands of every part of the State.”TPF

27
FPT These principles were the ones used to promote the 

project to California voters, and those principles reflected project sponsors’ understanding that 
voters would not vote for project financing to support water facilities they did not own or 
control. Moreover, those principles specified that DWR would be acting as an agent and trustee 
of the people to manage water resources for the good of all Californians. After preparing these 
principles, the framers prepared and secured voter approval of the Burns-Porter Act.TPF

28
FPT  

 
The SWP thus was premised on a fundamental quid pro quo: its contractors would 

benefit from project operation, but the public always would control the project itself, and the 
project’s works truly were to be part of a “state” water project, which would be publicly owned 
and operated for public benefit.  After securing passage of the Bond Act, DWR and the Governor 
determined the redistribution patterns of water throughout California based on estimated need 
and secured the water rights for those areas in the amount of estimated need until 2035, the end 
of the project repayment period.  They also negotiated with agencies throughout California for 
water service contracts.  The amount of water these agencies could expect to receive over the life 
of the project was subject to limitations, including limitations from water rights permits, 
climatological and environmental conditions.  The contracts were to extend until 2035.  The 
Department could not predict all conditions affecting water conditions until 2035. Consequently, 
state water service contracts were written so that DWR could not be held responsible for water it 
could not deliver provided that it made reasonable attempts to do so.TPF

29
FPT  

 
 On their face, key features of the Monterey Amendments, if made permanent, would 
differ sharply from the central tenets of the SWP contracts as originally framed, approved, and 
validated by the voters, shifting a substantial degree of control from SWP to the contractors.  To 
name several examples: 

                                                 
TP

26
PT Cal. State Senate Fact Finding Committee on Water Resources, Partial Report, Contracts, 

Financing, Cost Allocations for State Water Development (March 1960), pp. 51-52. 
 
TP

27
PT E.G. Brown, Water Message to Legislature, Cal. Sen. J., Vol. 1 (1959) 222, 224-225. The 

Governor’s principles constituted a  “contemporary administrative directive, which was known 
to the voters at the time of the election,” and were also accepted by the Legislature. (Goodman v. 
County of Riverside, (1983) 140 Cal. App. 3d  900, 907-908.) 
 
 
TP

28
PT Wat. Code, § 12930, et seq. 

 
TP

29
PT Under the state water project, contractors “are obligated to pay for their contractual 

entitlements of water” from the project, “whether the water is delivered or not.” (PCL v. DWR, 
83 Cal. App. P

 
P4th at p. 899.) 
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• Major changes in article 18 would remove the temporary shortage provision requiring 
“agriculture first” cutbacks (article 18(a)) and the permanent shortage provision requiring Table 
A amounts to be reconciled with available supplies. 
• Article 51 transforms the financial structure of the SWP, allowing the contractors “a 
rebate for the costs previously assessed for facilities that have never been built.”TPF

30
FPT 

• Article 52 facilitates the transfer of the Kern Water Bank property to local control, in 
exchange for the “retirement” of 45,000 acre-feet of Table A amount that two agricultural 
contractors-- Kern County Water Agency and Dudley Ridge Water District—had no assurance or 
reasonable expectation of ever receiving in deliverable water. 
• Article 53 authorizes the transfer of 130,000 acre-feet in new agriculture-to-urban 
transfers, eases requirements for other transfers, and allows the transportation of water in state 
facilities to other contractors, or entities other than non-contractors. 
• Article 54 provides for local control and management of the two terminal reservoirs. 
• Article 55 allows contractors to transport non-project water in SWP facilities at the lower 
costs referenced in the SWP contracts. 
• Article 56 allows contractors to sell water outside their service areas. 
 
 Collectively, these changes far exceed any other changes in the project’s history. At 
present, the Monterey Amendments are proceeding under the authority of the Sacramento 
Superior Court’s interim order under Public Resources Code section 21168.9.TPF

31
FPT  But the DEIR 

never identifies the source of authority to make the amendments permanent. DWR should 
address these changes in light of Water Code section 12397(b)(4), the source of DWR’s 
contracting authority, which provides that “[s]uch contracts shall not be impaired by subsequent 
acts of the Legislature during the time when any of the bonds authorized herein are outstanding 
and the state may be sued with respect to said contracts.”  DWR should indicate the source 
authority, if any, for the project as proposed to become permanent without the approval of the 
Legislature, or of the voters of California.   
 

This issue of authority cannot be marginalized as a mere “legal” issue divorced from the 
environmental consequences of the project.  Rather, on a host of environmental issues discussed 
in these comments, a foundational question is for whose benefit the project exists, the people of 
California or the State Water Contractors.  The answer to this question may have profound 
consequences for the environment, particularly in times of water scarcity.  DWR’s clarification 
of its source of authority may therefore help illuminate whether its approach to managing the 
SWP can proceed consistently consistent with its duties as CEQA lead agency.TPF

32
FPT 

 
C. The DEIR does not adequately clarify the “uses of the EIR.” 

 

                                                 
TP

30
PT PCL v. DWR, 83 Cal. App. 4th at p. 914, n.7.  

 
TP

31
PT Settlement Agreement, Appendix 3-A. 

 
TP

32
PT PCL v. DWR, 83 cal. App. 4P

th
P at 903-907. 
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When finalized, the EIR will be used primarily by DWR, as lead agency, to decide 
whether to approve, modify, or disapprove the components of the proposed project: the 
Monterey Amendments and the further actions described in the Settlement Agreement.  The 
DEIR summarizes the proposed project in Chapter 4, which also briefly describes the Monterey 
Amendments and the Settlement Agreement.  As required by the writ of mandate issued by the 
Superior Court to implement the decision of the Court of Appeal in PCL v. DWR, “upon 
completion and certification of the new EIR, Respondent DWR shall make written findings and 
decisions and file a Notice of Determination identifying the components of the project analyzed 
in the EIR, all in the manner prescribed by sections 15091-15094 of the CEQA guidelines.”TPF

33
FPT 

 
Despite some helpful language, the DEIR’s section of the “intended uses of this EIR 

(DEIR, § 1.2) contains one phrase that is ambiguous.  It indicates that DWR as lead agency, and 
the State Water Contractors as responsible agencies, will use the EIR to “decide whether to 
continue operating under the proposed project: the Monterey Amendment and the Settlement 
Agreement, as described in Chapter 4, or to decide to implement one of the alternatives to the 
proposed project.”  (Id. at p. 1-1 (emphasis added).   

 
The Monterey Amendments are presently proceeding only under an interim order that 

will expire following DWR’s new Notice of Determination and return to the writ.  The use of the 
word “continue” should not suggest that the default condition will be to make that interim 
operation permanent, or that DWR’s approval decision on the “Monterey” part of the Monterey 
Plus project can be relegated to the past tense.   

 
Instead, DWR must determine, based on its assessment of project impacts, alternatives, 

and mitigation measures, whether to (a) approve and execute the Monterey Amendments as 
initially proposed in 1994 and approved and executed in 1995; (b) approve and execute the 
Monterey Amendments and the further actions described in the Settlement Agreement; (c) 
approve and execute the Monterey Amendments as further modified in response in response to 
the analysis in and public comment on the present EIR; (d) approve and execute an alternative to 
the Monterey Amendments; or (e) approve no project at all.  The EIR will also be used to 
determine whether or not to authorize the permanent transfer of the Kern Fan Element, and to 
proceed with the 41,000 acre-foot Kern/ Castaic transfer as part of the final project.  

 
The Superior Court’s writ of mandate requires DWR’s de novo determinations and 

actions, because at present no project elements have been approved, except for the Superior 
Court’s interim order under Public Resources Code section 21168.9. The exercise of that 
discretionary power cannot vitiate the fundamental CEQA duties of lead and responsible 
agencies to precede their final project decisions by the completion and certification of a valid 
EIR.  The EIR will thus be used to DWR to meet these requirements of law and proceed once the 
section 21168.9 order ceases to be in effect. 

 
PCL requests that the EIR specifically address each of the following questions, which it 

raised more than a year ago in a letter to the DWR Director: 

                                                 
TP

33
PT Settlement Agreement, Appendix 3-A. 
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1. Once DWR has completed and certified its EIR, will DWR make a new decision on all 

components of the project, recorded in a new notice of determination? 
 

2. If DWR makes a new project decision, will that decision determine whether or not DWR 
will approve and execute the Monterey Amendments? 

 
3. If DWR makes a new project decision to approve a project that includes the Monterey 

Amendments: 
 

a. Will the decision consider a no project alternative that includes no actions taken 
under the Monterey Amendments? 

b. Will the decision determine whether or not to adopt alternatives to the Monterey 
Amendments? 

c. Will the decision determine whether or not to adopt mitigation measures for any 
significant impacts of the Monterey Amendments? 

d. Will the decision determine whether to authorize the permanent transfer of the 
Kern Fan Element? 

e. Will the decision determine whether or not DWR approves of water deliveries 
under the 41,000 acre-foot Kern/Castaic transfer?TPF

34
FPT 

 
 

III. The DEIR’s “aura of unreality”TPF

35
FPT undermines its ability to meaningfully address 

the distinct environmental consequences of the project. 
 

                                                 
TP

34
PT The 1999 contracts framing this agriculture-to-urban transfer were not the subject of a 

validation challenge.  However, those transfer contracts were expressly based upon the Monterey 
Amendments, whose final authorization remains unknown, and DWR has never approved the 
transfer outside of the Monterey Amendments, which would subject it to the pre-Monterey 
agricultural deficiency provisions of article 18(a) and undermine its reliability to support urban 
uses. (See Attachment C (2002 letter of Castaic’s counsel).) The Los Angeles Superior Court 
decertified Castaic’s stand-alone 2004 EIR in May 2007 (Planning and Conservation League v. 
Department of Water Resources (LASC No. BS 098724.) While Los Angeles Superior Court 
Judge James Chalfant characterized the 1999 transfer contracts as “final,” he recognized that 
DWR could still take actions that could “undermine” the ability of the transfer to deliver water. 
Id. at p. 13.  He also relied partially on representations of DWR’s counsel that DWR had the 
discretion to take steps that might curtail deliveries under the transfer. Id. at p.20 All parties 
except for DWR have appealed that decision, and it is pending in the Second District Court of 
Appeal. In addition to fully studying the Monterey-associated impacts of this sprawl-supportive 
transfer and appropriate mitigation, the EIR should fully consider PCL’s proposed alternative 
that would consider alternative dispositions of its water.  In a time of statewide water shortage, 
the need for DWR’s careful evaluation is particularly acute. 
 
TP

35
PT PCL v. DWR, 83 Cal. App. 4P

th
P at p. 912. 
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A. The DEIR analysis is predicated upon a defective environmental baseline. 
  
 Without the development of an adequate baseline condition, “analysis of impacts, 
mitigation measures and project alternatives becomes impossible.”  (County of Amador v. El 
Dorado County Water Agency (1999) 76 Cal. App. 4th 931, 953.)TPF

36
FPT The baseline for these 

assessments must be based on an analysis of “real conditions on the ground,” rather than mere 
opinion or narrative.  (Save Our Peninsula Committee v. Monterey County Board of Supervisors 
(2001) 87 Cal.App. 4th 99, 121.) 
 
 The DEIR accurately notes that that the baseline for assessment here is “complicated” by 
the implementation of the Monterey Amendments before 2003, when DWR issued its Notice of 
Preparation.TPF

37
FPT  Nonetheless, a series of glaring errors undermine the baseline’s integrity to serve 

as the basis for assessing the project’s environmental impacts.   
 

First, the DEIR states that the baseline has been “adjusted to include events that are 
expected to occur over time” that it assumes are “not related to the Monterey Amendment and 
the Settlement Agreement.”TPF

38
FPT   That “adjustment” constitutes an error of law under CEQA.  It is 

the “no project” alternative, rather than the baseline, that, in addition to existing conditions, must 
account for “what would be reasonably expected to occur in the foreseeable future if the project 
were not approved, based upon  current plans and consistent with available infrastructure and 
community services.” CEQA Guidelines, § 15126.6(e)(2).  But the “no project” alternative is 
“not the baseline for determining whether the project’s proposed impacts may be significant, 
unless it is identical to the existing environmental setting analysis which does establish that 
baseline.” Id.at 15126.6(e)(1).  Here, where the “no project” analysis is much more complex, and 
by no means “identical” to the environmental setting, there is no basis for making these 
forecasting adjustments to the baseline, and the resulting mistake fatally infects the comparison 
between the baseline and impact assessment. 
 
 Second, the baseline does not accurately reflect pre-Monterey contract provisions that set 
limitations for contractors, and thus does not accurately reflect constrained demands or capacity 

                                                 
TP

36
PT See also CEQA Guidelines, § 15125(a) (the environmental setting will “normally constitute 

baseline physical conditions by which a lead agency determines whether an impact is 
significant”); DEIR, p. 5-1. 
 
TP

37
PT The DEIR inaccurately lists the Monterey Amendments’ implementation date as 1995. DEIR, 

p. 5-2.  
 
TP

38
PT DEIR, p. 5-2 (emphasis added); see also DEIR, p. 3 (postulating that “other changes and 

transfers” alleged to be “unrelated” to the Monterey Amendment, have occurred or are 
anticipated to occur by 2020).  Although DWR attempts to project baseline and project 
conditions through 2020, the project involves changes to SWP project contracts that will remain 
effective until 2035.  DWR’s impact assessment does not demonstrate why it fails to make 
reasonable attempts to take account of the additional 15 years of project impacts. 
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to accept SWP water under pre-Monterey contracts.  These provisions, changed under Monterey 
as noted above, include the following: 
 
• The pre-Monterey contracts precluded SWP contractors from storing water outside of 
their own service areas. This provision limited contactors’ capacity to accept SWP water to the 
real-time customer demands plus the amount of water that could be stored in facilities within the 
contractors’ service areas. Eliminating this provision in the Monterey Amendments significantly 
expanded storage options available to contractors, and thereby enhanced contractors’ capacity to 
take water. Yet the DEIR assumes that the baseline water demand is the same as demands when 
such limitations are not applied to contractors (as in the proposed project). 
 
• The baseline also does not reflect how Article 21(g) (1) of the pre-Monterey contracts 
precluded the use and therefore demands for Article 21 water. As noted above, Article 21 (g) (1) 
prevents the state from delivering “surplus” water where it determines that it would contractor to 
the extent that the State determines that such delivery would tend to “encourage the development 
of an economy within the area served by sustained delivery of surplus water." This article 
established a specific limiting provision for delivery of Article 21 water, and the baseline should 
assume that DWR would implement it and withhold delivery of water where appropriate. By 
contrast, the Monterey Amendments have been in effect on an interim basis without that 
limitation. Several contractors now have economies that are dependent on continued delivery of 
Article 21 water. According to tables provided by DWR for water years 2004 and 2005, some 
urban contractors now take Article 21 and carry-over water in the winter months while taking 
little or no Table A supplies and take Table A supplies later in the year  (see tables below). This 
indicates that some contractors are using Article 21 supplies to sustain the hard demands of their 
service area in winter months.TPF

39
FPT   

 
 

                                                 
TP

39
PT In fact, review of the historic deliveries of article 21 water demonstrates that municipal 

demands for Article 21 water supplies have increased since implementation of the Monterey 
project. Such use would have been prohibited under the pre-Monterey contracts. This increased 
demand for article 21 water should not be included in the baseline. The EIR should further 
analyze whether proposed contract amendments have indeed resulted in hardened demand for 
article 21 water, and corresponding shifts in delivery, demand, and request patterns for Table A 
supplies. 
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SWP Deliveries to MWD 2006
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Source data provided electronically to Mindy McIntyre by DWR staff in 2007 
 

Third, the baseline inappropriately excludes an accurate analysis of allowable operations 
under the current regulatory setting. The baseline does not include operational constraints of the 
federal Endangered Species Act (FESA) and the California Endangered Species Act (CESA). As 
detailed further in section III.B, infra, recent state and federal court rulings have determined that 
SWP operations as modeled in the DEIR do not comply with either CESA or FESA, and are 
therefore illegal.TPF

40
FPT 

 
Fourth, the DEIR fails to recognize climate change in the baseline (and in the analysis of 

alternatives). The DEIR incorrectly states that too little is known about climate change to warrant 
incorporation of findings into the baseline and alternative. Rather, the DEIR provides a cursory 
discussion of climate change in a separate section of the EIRTPF

41
FPT. This assertion is contradicted by 

numerous studies and findings, including research published by DWR well before the release of 
the DEIR.  
 

DWR has prepared and released significant information on climate change impacts to the 
SWP system and to California water resources. The Department’s own “Progress on 
Incorporating Climate Change into Water Management,” outlines several feasible scenarios for 
climate change. CEQA does not require definitive information prior to incorporation into 
analysis. Indeed, as noted by the Intergovernmental Panel on Climate Change, it is very unlikely 
that future California hydrology will be the same as past hydrology: 
 

The IPCC (2001) ranked the confidence limits of major impacts to water resources 
due to observed and projected climate change as very high (0.95-1.00), high (0.67-
0.95), medium (0.33-0.67), low (0.05-0.33), and very low (0.00-0.05). There is high 
confidence that the timing and amount of runoff is changing, and very high 
confidence that watersheds with substantial snowpack will experience major 
changes as temperature continues to rise. The impacts of this trend are a decrease in 
available water resources in California, primarily during the summer months, and a 
potential increase in wintertime floods. There is high confidence that California’s 
Sierra Nevada will experience a continued trend of decreased snow accumulation 

                                                 
TP

40
PT See, e.g., Natural Resources Defense Council v. Kempthorne (E.D. Cal. 2007), 2007 U.S. 

Dist. LEXIS 42263 (existing and planned future operations in the Central Valley Project and 
State Water Project may jeopardize the Delta Smelt, creating ESA compliance problems. While 
the baseline excludes compliance with these state and federal endangered species laws, the DEIR 
simultaneously relies on the FESA process to mitigate for many of the significant impacts of the 
proposed project. However, the DEIR provides no analysis to demonstrate that the FESA process 
is capable of mitigating these impacts.  
 
TP

41
PT See DEIR, Ch. 12, addressed in section of these comments, infra. 
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and earlier snowmelt (e.g. Lettenmaier and Gan 1990; Jeton et al. 1996; Miller et al. 
1999; Wilby and Dettinger 2000; Knowles and Cayan 2002; Miller et al. 2003).TPF

42
FPT    

 
In fact, and as discussed fiurther below, widely available data demonstrate that climate 

change is already occurring in California, with trends of declining snowpack and earlier annual 
peak runoff.TPF

43
FPT Numerous studies, listed in attachment D to these comments, address climate 

change and its effects on water resources in California are available. Despite this overwhelming 
body of evidence of current and future climate change, the DEIR ignores climate change in the 
baseline and in all alternatives. Instead, the baseline and all alternatives are based on past 
hydrology. 
 

In sum, the DEIR’s baseline fails to provide an accurate basis for comparison of 
environmental impacts associated with the proposed project or other alternatives. The baseline 
must be adjusted to reflect the pre-Monterey SWP contracts, pre-Monterey SWP operations and 
the impacts of climate change. Without such adjustments, the baseline is an inadequate reference 
from which to determine the impacts of the proposed project and project alternatives. 

 
B. The DEIR fails to reflect the current regulatory framework, and in 

particular the impact of the Delta Smelt/OCAP decision on the delivery reliability of the 
SWP.  
 

DWR’s final decision on the “Monterey Plus” must reflect and address SWP and 
environmental conditions as they exist now, rather than freezing them in 1995 or 2003.  The 
recent ruling invalidating the biological opinion for the Delta Smelt is one of the most significant 
current environmental constraints for the SWP. Yet the DEIR fails to incorporate the impact of 
this decision in alternatives analysis or recognize this significant decision in Section 6.3  
(Changes in SWP Operations Since 1995 Unrelated to the Proposed Project).  The federal court’s 

                                                 
TP

42
PT California Climate Change, Hydrologic Response, and Flood Forecasting , Norman L. Miller 

Earth Sciences Division, Berkeley National Laboratory, Berkeley, California, USA . Presented at 
the International Expert Meeting on Urban Flood Management 20-21 November 2003, World 
Trade Center Rotterdam, The Netherlands April 30, 2004. 
Hhttp://www.lbl.gov/Science-Articles/Archive/assets/images/2004/Apr-
30/California_Flooding.pdfH  
 
TP

43
PT Potential effects of global warming on the Sacramento/San Joaquin watershed and the San 

Francisco estuary. Noah Knowles and Daniel R. Cayan,  Geophysical Research Letters, VOL. 
29, NO. 18, 1891, doi:10.1029/2001GL014339, 2002, 
HTUhttp://natypete.andradedowns.googlepages.com/knowles2002.pdfUTH;  No. 119. Effects On Water 
Resources: Monitoring Snowmelt Runoff And Sea Level for Climate Change, Maurice Roos, 
California Department of Water Resources, presented at the U.S. Climate Change Science 
Program (CCSP) workshop on November 14-16, 2005, in Arlington, Virginia 
HTUhttp://www.climatescience.gov/workshop2005/posters/P-WE2.8_Roos.pdfUTH  
 

 21



summary judgment decision was issued on May 25, 2007, many months before the DEIR and the 
final ruling has now been issued.TPF

44
FPT  

 
DWR has publicly recognized the impact of the Delta Smelt ruling outside of the DEIR. 

DWR’s Chief of Project Operations Planning Branch, John Leahigh, stated that under the interim 
remedy actions proposed by the United States Fish and Wildlife Service (USFWS), SWP 2008 
deliveries would be reduced anywhere between 8% (91,000 AF) to 27% (305,000 AF) from a 
baseline delivery of 1.15 MAFY in a dry year; and from between 8% (252,000 AF) and 31% 
(305,000) from a baseline of 3 MAFY in an average year.  (Attachment F, NRDC v. Kempthorne, 
Doc. 398, Declaration of J. Leahigh, dated July 9, 2007, at ¶¶ 6. 36-37.)   
 

While the ruling initially imposed an interim remedy only, it is reasonable to expect that 
the next biological opinion will impose permanent restrictions that are similar or more stringent 
to the interim remedy. It is very unlikely that the USFWS will issue a biological opinion 
significantly similar to the pre-ruling opinion. Given this likelihood, the EIR should reflect the 
operations imposed by the court in the Delta Smelt ruling. Indeed, the ruling demonstrates that 
existing operations, as modeled in the DEIR, are not lawful. The Delta Smelt ruling will alter the 
way the proposed project can be implemented. The interim remedy imposed by the court restricts 
winter and spring SWP pumping in the Delta. Such restrictions will necessarily impact deliveries 
of Article 21 water, as well as Turnback Pool transfers. Any conclusions included in the DEIR 
regarding deliveries of Article 21, Turnback Pool water and other water deliveries in the winter 
and spring are now inaccurate. The EIR must recognize the Delta Smelt ruling, and fully 
incorporate it into the environmental analysis for the project.TPF

45
FPT 

 
C. The DEIR improperly uses CALSIM II as the principal tool to analyze 

baseline condition and environmental impacts. 
 

The DEIR relies on CALSIM II to analyze the impacts of water allocation and deliveries 
under the baseline, the proposed project and the alternatives. CALSIM II results are relied upon 
to estimate SWP delivery and export impacts as well as to derive environmental impacts on the 
Delta and upstream tributaries. While CALSIM II may be a sophisticated and useful modeling 
tool for certain purposes, it is inappropriate for determining environmental impacts and for 
estimating impacts in export and deliveries. It has been criticized by a panel of expert reviewers 
for several weaknesses, including its lack of amenability to proper calibration.  (See A. Close, et 
al., A Strategic Review of CALSIM II and its Use for Water Planning, Management and 
Operations in Central California submitted to California Bay Delta Authority Science Program, 
December 4, 2003.  

                                                 
TP

44
PT Attachment E, NRDC v. Kempthorne, 1:05-cv-1207 (EDCA), Doc. 560, Interim Remedial 

Order Following Summary Judgment and Evidentiary Hearing, dated Dec. 14, 2007, Attachment 
F, NRDC v. Kempthorne, Doc. 323, Order Granting In Part and Denying In part Plaintiffs’ 
Motion for Summary Judgment, dated May 25, 2007. 
 
TP

45
PT The EIR also needs to discuss the time of year in which cutbacks of pumping will be 

necessary to achieve the restoration of the Delta Smelt. The timing of these cutbacks may well 
occur in spring and winter, ordinarily a heavy period for SWP pumping. 
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In addition, CALSIM II assumes foresight on the part of operators, and thus assumes that 

operators will not take actions that will result in later violations of environmental standards or 
other operating constraints.  This assumption can lead to great underestimation of environmental 
impacts, for in the real world operators do not have such foresight and thus may make decisions 
without realizing the consequences ultimately resulting from those decisions. 
 

Furthermore a recent analysis has revealed additional flaws in the statistical basis for 
CALSIM II.  (“Analysis of CALSIM’s Statistical Basis,”by Arve Sjovold, December 28, 2004, 
previously provided to DWR). 
 

CALSIM II predictions are only as accurate as the data and assumptions that are plugged 
into the model. Here, those assumptions may be wrong; for example, the DEIR assumption that 
future water flow patterns will be similar to those that have occurred in the past is inconsistent 
with the ample literature on the substantial effects of global warming on California water flows. 
These input data errors and uncertainties further undermine the ability of the DEIR’s modeling 
analysis to make the kind of predictions necessary to support a genuine analysis of impacts. 
 

Because CALSIM II is an optimization model that does not necessarily reflect options 
available to water operators, it may predict levels of exports. However, federal and state water 
quality and endangered species laws and regulations probably would prohibit such high export 
levels for water quality problem. The DEIR assumes that future water exports from the Delta will 
be nearly twice the historic average. Yet this prediction fails to recognize that DWR has 
chronically failed to meet water quality standards in the Delta under historic operations, and 
significant environmental degradation has taken place under such conditions, resulting in new 
regulatory actions. In light of the recent pelagic organism declines in the Bay Delta Estuary, and 
resulting rulings invalidating the biological opinion for Delta smelt, it is prudent to ensure the 
DEIR modeling assumptions predictions are conservative, rather than “optimizing” to ensure 
assumed deliveries would not violate conditions of the Federal Clean Water Act, the Federal or 
California Endangered Species Acts, or any other environmental permit condition, regulation, 
standard, or law.  
 

Finally, the DEIR’s presentation of modeling results is flawed.  Throughout the DEIR, 
modeled predictions—for example, statements that salmonid mortality will increase by a certain 
percentage—are presented as though certain, and discussion of possible error or of ranges of 
possible outcomes is almost entirely absent.  The models used cannot possibly produce such 
certainty, however; at best, they can predict, given a certain set of data and assumptions, a range 
of possible outcomes, with some outcomes potentially more probable than others, and with all 
predictions limited by both known and unknown sources of error.   An accurate discussion of the 
DEIR’s modeling results therefore cannot provide certain predictions, and instead should show 
the range of possible outcomes.  By omitting both possible sources of error and potential 
outcome ranges, the DEIR projects a false certainty that the impacts of the project will be 
relatively small.  Indeed, if the modeling results were properly presented, with ranges of 
outcomes fully described, the study might show that the models actually predict that significantly 
larger impacts are entirely capable of occurring. 
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PCL does not argue that models should never have been used to inform the analysis in the 
DEIR.  But the CALSIM II used cannot possibly provide a near-certain conclusion that 
significant environmental effects will not occur, or will be fully mitigated especially when both 
common sense, existing knowledge of the Delta system, and the analyses of other agencies all 
indicate the extremely high likelihood of such impacts.  Indeed, PCL believes that if modeling 
results were properly reported, they would indicate the reasonable likelihood of significant 
impacts.     
 

As participants in the EIR Committee process, PCL has previously submitted comments 
expressing our concerns regarding the adequacy of CALSIM II for analyzing baseline conditions 
and assessing environmental impacts. The DEIR has not adequately addressed our previous 
comments, and we resubmit those comments on CALSIM II by reference to the DEIR. 
 

If DWR includes CALSIM II model analyses in future EIR drafts, we request clear 
explanations and justification of all assumptions made in the CALSIM II model runs. In addition, 
we request that DWR explicitly state when findings are based on post processing and when 
findings are based on direct model results. When findings are based on post processing, the 
rationale behind these post-processing decisions should be clearly articulated. 
 
V. The DEIR fails in its duty to analyze the transfer, development and operation of the 
Kern Water Bank, and alternatives that would restore its public accountability. 
 
 A. DWR must independently study, and exercise its own judgment on, the 
“transfer, development and operation” of the Kern Water Bank. 
 
 As provided in the settlement agreement, “the new EIR shall include an independent 
study by DWR, as the lead agency, and the exercise of its judgment regarding the impacts related 
to the transfer, development and operation of the Kern Water Bank” in light of existing 
environmental permits. (Section III.F.) That study “shall identify SWP and any non-SWP 
sources of deliveries to the Kern Water Bank.” (Id.) The EIR must provide this analysis to ensure 
compliance with the agreement and the requirements of CEQA. 
 
 The 2003 Settlement Agreement, which allows the Monterey Amendments to proceed on 
an interim basis, that “KWBA shall retain title to the KWBA lands.  KWBA may continue to 
operate and administer the KWB lands including the water bank, subject to restrictions herein.” 
TPF

46
FPTThe agreement also provides that “[t]he restrictions in this Section V shall become final only 

upon (1) filing of the Notice of Determination following the completion of New EIR, (2) 
discharge of the writ of mandate in the underlying litigation as provided below, and (3) 
conclusion of all litigation in a manner that does not invalidate any Monterey Amendment (or 
any portion thereof) or the Kern Fan Element Transaction.”TPF

47
FPT 

 

                                                 
TP

46
PT Settlement Agreement, § 5.A. 

 
TP

47
PT Settlement Agreement,  § V.F. 
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 B. The DEIR’s study methods are too narrow to support DWR’s independent 
judgment on the future of the Kern Water Bank. 
 

DWR’s final decision addressing ownership and operation of the world’s largest 
groundwater storage facility, the one million acre-foot capacity Kern Water Bank located west of 
Bakersfield, raises critical issues involving public trust accountability and environmental 
responsibility. The various stakes involved in the bank’s operation—financial, institutional and 
environmental—are of immense importance to California’s future.  Built to capacity, the 
groundwater bank is capable of delivering 240,000 acre-feet of water per year, enough to supply 
the needs of roughly 500,000 households.TPF

48
FPT   

 
The facility is also crucial because of its location, providing storage to the southern San 

Joaquin Valley.TPF

49
FPT When developed, the Kern Fan Element, in combination with the provisions 

of the proposed project allowing storage outside an SWP service area, significantly increase 
SWP contractors’ capacity to accept water from the Delta. 

 
But the DEIR’s draft study on the Kern Water Bank (DEIR, Appendix E) says very little 

that would alert the reader to momentous environmental significance of DWR’s forthcoming 
decision.  The “methods” section of that study (DEIR, Appx. E, p. 5) suggests a possible reason 
for its benign assessment.  Of the three sources of information noted in the study, the only 
information source that does not come directly from the Kern agencies, KCWA and KWBA, is 
that DWR contacted personnel from the California Department of Fish and Game and the United 
States Fish and Wildlife Service.  That focus is far too narrow. The substantial environmental 
issues associated with the loss of statewide environmental accountability over the bank require a 
more probing analysis that could not be addressed simply by consulting wildlife and fisheries 
agencies, and it is DWR, as SWP manager, that must provide that analysis.  As detailed below, 
even if the KWBA has been a responsible steward of the Kern Fan Element property that holds 
the bank, the concerns that arise from the decision for the bank to serve local rather than 
statewide interests would persist. 

 
DWR’s narrow study methods are surprising, because the broader issues surrounding the 

transfer, development and operation of the Kern Water Bank have been the subject of major 
public controversy, addressed in the mediaTPF

50
FPT and in reports that are referenced and discussed 

nowhere in the DEIR.  One of those reports, prepared by Public Citizen, contends that while the 

                                                 
TP

48
PT In August 1996, one day following DWR’s transfer of the bank to Kern County Water Agency 

in its interim implementation of the Monterey Amendments in 1996, KCWA retransferred the 
bank to the Kern Water Bank Authority (KWBA), which consists of five local public water 
agencies and a private mutual water company. 
 
TP

49
PT Sandino, California’s Groundwater Management Since the Governor’s Commission Review: 

The Consolidation of Local Control (2005) 36 MCGEORGE L. REV. 471, 489 n. 171. 
 
TP

50
PTM.  Arax, Massive Farm Owned by L.A. Man Uses Water Bank Conceived for State Needs, 

Los Angeles Times (online), December 19, 2003. 
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KWBA is formally public entity, it is effectively majority-controlled by one of the world’s 
largest farming companies, Paramount Farming, and largely serves the interests of two 
corporations with large landholdings in the service area.TPF

51
FPT The Public Citizen report charges that 

the divestment of the bank from state authority has been environmentally destructive, raising 
issues that are nowhere addressed in the DEIR.TPF

52
FPT While we believe that DWR is very much 

aware of this report, and should thus have included a reaction to the report as part of the DEIR 
environmental analysis of the proposed transfer of the Kern Fan Element, we will attach the 
Public Citizen Report to these comments, so that DWR will have no excuse not to analyze its 
findings in connection with producing the final EIR. 
 

Whether or not DWR concurs with them, it would be irresponsible not to address these 
well-known allegations before taking its final action on the proposed Kern Water Bank 
transfer.TPF

53
FPT  Indeed, broad concerns about the lack of institutional and environmental 

accountability among Kern County’s local water agencies have drawn the attention, not simply 
of environmental groups, but also some of the most respected scholars of California’s water 
history. For example, Norris Hundley’s discussion observes that such local districts “are 
ordinarily managed by boards of directors made up of a homogeneous, single interest body of 
people representing the large water users and guided by a rigid set of goals: maximization of 
water use at minimum cost with little or no regard for the environment or for the welfare of the 
people of California.”TPF

54
FPT In short, the EIR will disserve decision-makers and the public unless 

DWR is able to step outside the mindset of the local Kern agencies, and address the Kern Water 

                                                 
TP

51
PT J. Gibler, WATER HEIST (Public Citizen, December 2003)(“Public Citizen report”), included 

as Attachment G to these comments.  The EIR should specifically address the Public Citizen 
report as if it were set forth directly in these comments. 
 
TP

52
PT See Public Citizen report, p. 2 (arguing that the bank should not “provide a handful of 

corporations with the keys to a virtual ‘switchyard’ for controlling water deals between 
agribusiness and real estate developers”). 
 
TP

53
PT To assist decision-makers and the public, PCL also requests that DWR include  in the EIR a 

documentary appendix compiling key reference sources on the Kern Water Bank.  The public 
should have an opportunity to directly review such key documents as (1) the 1987 DWR/ KCWA 
memorandum of understanding; (2) the purchase agreements framing the transfer of the Kern 
Fan Element from DWR to KCWA, and from KCWA to KWBA; (3) the 1995 KWBA Statement 
of Principles; (4) the 1995 KWBA Joint Powers Agreement; and (5) the 1995 KWBA Operations 
and Monitoring Memorandum of Understanding. 
 
TP

54
PT N. Hundley, THE GREAT THIRST (2001), p. 536; see also R. Gottlieb and M. Fitzsimmons, 

THIRST FOR GROWTH (1991), pp.  96-97  (“With new purchases and related expansion of irrigated 
acreage becoming a speculative spiral, the Kern landowners raced to establish new water districts 
to contract for State Project water….The tendency toward concentration and overextension, 
already prevalent in the county from the days of Lux v. Haggin, was enormously magnified with 
the arrival of the aqueduct. A handful of landowners dominated the key water districts affiliated 
with the [Kern County Water Agency], and these districts, in turn, dominated the agency”). 
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bank issues with the “statewide perspective and expertise” required in its stewardship of the State 
Water Project.TPF

55
FPT 

 
C. The EIR fails to fully disclose how the transfer of the Kern Fan Element out 

of DWR’s control alters the central purpose of the Kern Water Bank. 
 
 Although the DEIR briefly refers to the transfer of the Kern Fan Element out of state 
ownership, and its subsequent control by the KWBA (DEIR, p. 4-11), it never fully 
acknowledges how this transformation affected the fundamental purpose of the Kern Water 
Bank.  The DEIR appendix on the transfer briefly references the 1987 Memorandum of 
Understanding (1987) between DWR and KCWA, which formed the basis for DWR’s 
acquisition of the Kern property from Tenneco West.TP

 
F

56
FPT But it never mentions how two key 

statewide and public protections referenced in the 1987 MOU were later removed: 
 
• Shift of bank purpose to serve local rather than statewide interests. 
 
 The 1987 MOU clarified that the “primary purpose” of the Kern Water Bank is to 
“augment the dependable water supply of the State Water Project”; and that “[i]ncidental” to its 
primary purpose the bank will produce “local benefits.”  It defined the bank as a “SWP 
conservation facility” to be integrated with other SWP operations.  
 
 By contrast, the 1995 joint powers agreement for the KWBA reversed the priorities, 
ensuring that “the Authority will be operated and maintained “for its benefit and the benefit of 
the Member Entities.”TPF

57
FPT 

 
• Failure to acknowledge statewide trust protection 
 

Although the MOU conferred upon the Agency a ten-year option to purchase the bank, it 
imposed conditions of that purchase that would have preserved DWR’s trust responsibilities 
under the Water Code.  Under the MOU, the Agency’s purchase of the bank could only occur 
“[p]rovided that the Department’s right to use the area for project purposes will be preserved.  
Consistent with section 11464 of the Water Code, the Department shall not sell facilities 
acquired for the Kern Water Bank.”TPF

58
FPT 

 

                                                 
TP

55
PT PCL v. DWR, 83 Cal. App. 4P

th
P at p. 907. 

 
TP

56
PT DEIR, appx. E, p. 10. 

 
TP

57
PT 1995 JPA for the KWBA, recitals at ¶ 5. 

 
TP

58
PT The non-alienation provision in Water Code section 11464 provides that “no water right, 

reservoir, conduit, or facility for the generation, production, transmission, or distribution of 
electric power, acquired by the department shall ever be sold, granted, or conveyed by the 
department so that the department thereby is divested of the title to and ownership of it.” 
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 By contrast, neither article 52 of the Monterey Amendments, nor the conveyance 
agreements with the Kern agencies for the Kern Fan Element transfer, ever referenced or 
incorporated DWR’s continuing authority, even in the context of local ownership, to use the 
bank as needed for SWP purposes. Instead, the transfer agreements took the form of unrestricted 
fee simple transfers, without any discussion of the state’s underlying trust duties.   
 
 In its EIR, DWR must fully analyze the circumstances surrounding the removal of 
safeguards for the public and the state, and the environmental consequences of bank operation 
without these protections.  It must also study alternatives that would not eliminate these 
protections, even in the context of local ownership and administration of the bank. 
 
 D. The EIR must more fully describe DWR’s experiences and purposes in 
attempting to develop the Kern Water Bank. 
 
 The DEIR barely discusses DWR’s original plans for the KWB and attempts to develop 
it. In a 1979 article, then-DWR director Ronald Robie described a variety of environmental 
advantages to DWR developing an underground storage facility for the SWP. He concluded that 
“an SWP ground water program will add flexibility to SWP operations and can be a hedge 
against earthquake or other disablement of the California Aqueduct.”TPF

59
FPT  Following the release of 

technical studies, DWR focused on the possibilities of developing SWP groundwater recharge 
operations in Kern County. 
 
 In 1986, DWR prepared an EIR for a state-run water bank, contemplating purchase of 
approximately 20,000 acres of land from Tenneco West, located on the Kern River’s alluvial fan 
(the area that ultimately became the bank’s site is sometimes referred to as the Kern Fan 
Element).TPF

60
FPT The present DEIR does not disclose that in its own environmental reviews, DWR 

recognized that operation of the bank might have an impact on the Bay-Delta.TPF

61
FPT 

 
 DWR made substantial investments in studies and other activities with the expectation of 
implementing the state-owned bank. Some estimates have placed the total amount DWR paid to 
develop the bank, including the initial purchase, over $70 million.TPF

62
FPT  The EIR should disclose 

the full amount of that investment, including any investment in environmental study and 
mitigation. 
 

                                                 
TP

59
PT Id. at 45.  

 
TP

60
PT See also Kletzing, Imported Groundwater Banking: The Kern Water Bank - A Case Study, 

(1988). 19 PAC. L.J. 1225.  
 
TP

61
PTDWR, First Stage Kern Fan Element Draft Supplemental Environmental Impact Report 

(1990). pp. 38-42. 
 
TP

62
PT Public Citizen, p. 2. 
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 E. The EIR does not fully disclose the circumstances that caused DWR to 
relinquish control of the KWB. 
 

 The EIR should more fully disclose the circumstances that caused DWR to stop 
developing the KWB.  In this regard, several documents that PCL obtained from DWR, included 
as attachment H, are illuminating. During the early 1990s, KCWA, joined by other local water 
districts and the State Water Contractors organization, sought to have DWR cease all “planning, 
design and land acquisition” activities relating to the water bank, even requesting that it be 
“mothballed.”TPF

63
FPT They also argued that since DWR would not be developing the bank, it should 

be transferred to local control. In response, DWR director David Kennedy ultimately endorsed 
divestment of the water bank to the Agency, which then became a key principle in the 1994 
Monterey Agreement.TPF

64
FPT  

 
Although DWR had earlier been trying to proceed with the state-run project, two factors--

potential ESA impacts, and Kern non-cooperation—thwarted these efforts. The latter reflected 
both ESA impacts, which KCWA did not want to address, and partly KCWA’s reluctance to 
allow DWR to protect statewide interests in the bank. DWR had reached a HCP addressing on-
site impacts, and that HCP was satisfactory to everyone but the Kern interests. However, DWR 
staff reported that Kern “wanted to recharge and extract at their will and not pay for ‘any 
stinking mitigation costs’.  When DWR objected, Kern’s Tom Clark responded, “if we think we 
must, we will buy it.”TP

 
F

65
FPT 

 
F. The EIR inadequately addresses the details of DWR’s purchase agreement with 

Kern County Water Agency. 
 
 The EIR identifies the agricultural contractors’ retirement of 45,000 acre-feet of 
agricultural entitlement (almost all by KCWA) as the ostensible consideration (the price paid) for 
DWR’s transfer of the Kern Water Bank. But it does not adequately analyze the circumstances 
surrounding that exchange: 
 
•  DWR estimated the bank’s worth at just over $33 million. That figure was just two 
million more than the state had paid in 1988, despite the state’s subsequent investment of 
approximately $40 million in the bank’s development.  The state apparently valued the element 
based upon its purchase piece of marginal agricultural land rather than its more important 
value—a capitalization of the land’s highest and best use as a water bank. 
 

                                                 
TP

63
PT Attachment H (February 18, 1993 draft letter from SWC to DWR).  

 
TP

64
PT Attachment H (1992 SWC action report; February 18, 1993 draft letter from SWC to DWR; 

February 9, 1993 and April 19, 1993 letters from DWR to SWC). 
 
TP

65
PT Attachment H (Memorandum of Jack Erickson, DWR to John Pacheco, dated February 13, 

1996). 
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• KCWA’s retired agricultural “entitlements” existed only as an accounting tool, and Kern 
had no realistic expectation of receiving actual wet water under those entitlements.  
Nevertheless, KCWA was obligated—pursuant to the contracts it signed—to pay the state for 
that entitlement amount.  By retiring those entitlements, KCWA therefore relieved itself of a 
substantial liability while losing little, if any, chance at wet water.  The retired debit would 
appear to have a substantially higher value than the retired entitlements. 
 
• DWR and KWBA have yet to provide a full accounting of the sources of water going into 
the Kern Water Bank, an issue that DWR is called upon to address in the Monterey settlement 
agreement within the Monterey Plus EIR.  It seems likely that the other inexpensive sources of 
water made available to the Kern agencies through the Monterey Amendments—including 
“interruptible” (formerly surplus) water, carryover storage water, and turnback pool water—
might have more than replaced the purported “loss” of KCWA’s 45,000 acre-feet of paper 
entitlements with less expensive sources. 
  
• The state’s divestment also included some of its water.  DWR conveyed title to half the 
water stored in the bank, as well as all the water stored during 1995.  As the KWBA recognized 
in its financial statement, “the participants [in the KWBA] received Kern Water Bank land and 
facilities and 42,380 acre-feet of banked water.  The 42,830 acre-feet of water subsequently was 
transferred to each of the participants in proportion to their ownership. This transaction was 
reflected as a contribution of capital in the amount of $27,858,500 by the respective 
participants.”TPF

66
FPT 

 
G. The DEIR fails to analyze key environmental consequences of the Kern Water 

Bank’s operation without statewide trust accountability. 
 
 The DEIR fails to study the major environmental consequences of the Kern Water Bank, 
other than some smaller issues that centrally focus on KWBA’s administration of the Kern Fan 
Element lands.  Notably, the analysis fails to answer important questions about foreseeable 
trends in water marketing and groundwater banking due to the project.TPF

67
FPT Instead, the DEIR 

abruptly concludes that impacts are less than significant because multiple factors increased 
groundwater banking, and because of a beneficial impact on groundwater levels.TPF

68
FPT  

 
 The EIR must carefully study the following issues: 
 
• Pressures on the Delta  

                                                 
TP

66
PT KWBA, Financial Statements (December 31, 2000 and 1999). 

 
TP

67
PTNeither Chapter 8 on growth-inducing impacts, nor Chapter 9 addressing water supply 

reliability and “paper water,” address the transfer and operation of the Kern Water Bank.  The 
effects of available storage and related transfers must be included in those analyses even if the 
bank is addressed separately in Appendix E. 
 
TP

68
PT DEIR, appx. E, p. 49. 
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 The transfer of the Kern Fan Element resulted in a shift in use of the facility. The state 
had intended to use the facility as a drought mitigation bank. In local control, it has become a 
new resource to maximize deliveries of SWP water and an economic resource. Local agencies 
now benefit from aggressively developing the Kern Fan Element. Under the Monterey 
Amendments, all contractors can use the Kern Water Bank to store SWP water. Therefore, the 
bank transfer has a significant potential to increase demand for and export of Delta water. The 
DEIR does not adequately analyze the impact on SWP demand and Delta export resulting from 
the transfer and development of the Kern Fan Element. 
 
 DWR’s records, although not yet disclosed in the EIR, suggest a possible close 
connection between the Kern Water Bank, Delta pumping, and Delta environmental issues.  The 
bank’s relationship to Delta pumping and environmental conditions came up repeatedly in 
DWR’s correspondence with other agencies,TPF

69
FPT` as well as with the contractor constituencies 

represented in the Monterey negotiations.TPF

70
FPT  In general, those records suggest DWR was well 

aware that operation of the Kern Bank could lead to increased Delta pumping, and that those 
increases could affect endangered species.   
 
 Additional research by PCL, previously brought to DWR’s attentionTPF

71
FPT, also shows the 

Kern Bank’s role in increased deliveries to southern contractors.TPF

72
FPT These documents highlight 

how filling the bank can impact the Delta.  For example:  

                                                 
TP

69
PT See, Attachment H, including: Letter from Wayne White, Department of Interior to David 

Kennedy, dated September 30, 1991 (“we are concerned about potential adverse effects of the 
project in the Sacramento-San Joaquin River Estuary (Delta) area in central California.  The 
reason for this concern is that water storage capacity within the Kern Water Bank would be filled 
through additional water exports from the Delta averaging approximately 90,000 acre-feet per 
year”); id. (potential adverse effects on Delta smelt and winter-run Chinook salmon); Letter from 
John Turner, Department of Fish and Game, to Dan Masnada of CCWA, dated July 20, 1995 
(development of storage facilities, along with other Monterey operational changes, “combine to 
create substantial potential for program effects in the Delta and upstream”); id. (full study of 
Kern Water Bank’s “potential impacts on the Delta has never been completed”). 
 
TP

70
PT See Attachment H: MWD letter to Tom Clark dated May 29, 1992 (identifying relevance of 

Chinook impacts); Memorandum of Jack. A. Erickson, DWR, dated April 20, 1993 
(acknowledging Delta issues associated with Kern Fan Element); DWR, Kern Fan Element Re-
evaluation Study, February 1996 (acknowledging Kern-Delta link). 
 
TP

71
PT See Appendix A. 

 
TP

72
PT Several other provisions in the Monterey Amendments also facilitate increased pumping of 

KWB-bound water.  These provisions include liberalized requirements for “interruptible” water, 
allowance of “carryover” water, and creation of a “turnback pool.” 
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--A KCWA brochure reported that in 2001, the banking program had boosted local 
supplies by “almost 200,000 acre-feet” and urban Southern California supplies by 81,000 acre-
feet. 

--Numerous reports from the manager of KCWA member Lost Hills Water District 
document, among other things, Paramount Farming’s use of water banking to obtain inexpensive 
sources of state water for future water transfers and sales.   

--A Georgia State University paper on water sales from 1990-2001 recorded purchases 
from the Monterey Amendments turnback pool by KCWA, Dudley Ridge and other contractors 
at prices of $5.90 to $11.79 per acre.TPF

73
FPT 

--The Urban Water Management Plan of the McAllister Ranch Irrigation District, a 
former agricultural area near Bakersfield that is turning to residential development with the 
assistance of the Kern Water Bank. 

--KCWA’s 1996 Water Supply report contradicts the assumption that Monterey 
provisions including the Kern Fan transfer have only had a minor effect on deliveries, reflecting 
an understanding that it expected the Kern water bank, along with Monterey managerial changes, 
to help increase its SWP yield. 
 
• Depleting the Environmental Water Account 
 

There appears to be significant evidence that effective possession of the Kern Water 
Bank enabled Paramount Farming subsidiary Westside Mutual and other interests within the 
KWBA to secure “surplus” water from the state, only to sell it back to the state’s Environmental 
Water Account at a profit.TPF

74
FPT If DWR itself operated the bank, such privately-profitable sales 

would not have resulted in a transfer of money out of the state system; DWR could pump its own 
surplus water to the bank (rather than selling it at bargain-basement prices) and then at times of 
environmental need could pump that water, without paying marked-up prices for it, to users in 
lieu of Delta deliveries.  By paying less for water, DWR thus could slow the depletion of EWA 
assets, which in turn would allow the EWA to take more protective actions.  That change could 
become crucially important during a drought, for in times of scarcity the KWBA member 
agencies could charge far higher prices for their water, and the financial difference between a 
DWR-managed bank and a privately managed bank, and thus the difference in depletion of EWA 
funds, could be enormous. 
 
• Increasing the agribusiness footprint 

                                                 
TP

73
PT M. Czetwertynski, The Sale and Lease of Water Rights in Western States: An Overview for the 

Period 1990-2001  (March 2002), pp. 16-17. 
 
TP

74
PTThe evidence is available at HTUhttp://www.ewg.org/reports/CAWaterTakings/part4.phpUTH; 

HTUhttp://www.watertransfers.water.ca.gov/water_trans/water_trans_index.cfmUTH.  Despite its 
prominent role in securing the divestment of the Kern Water Bank and benefiting from it, 
Paramount Farming—whose wholly owned subsidiary Westside Mutual Water Company owns 
more than 48 percent of the bank--is only cryptically referred to in the DEIR analysis of the Kern 
bank, and not by name.  See DEIR, Appx. E, p. 17 (noting that Westside was formed by “a 
landowner”). 
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 The profit stream to Paramount Farming and other Roll International affiliates deserves 
further attention. The bank, which was intended to help balance out the state’s water supply to 
cities, farms and fish, has instead allowed Paramount Farming to double its acreage of nuts and 
fruits since 1994.”TPF

75
FPT  If the Kern Bank has indeed allowed a private company to put substantial 

additional acreage to agricultural use, that change could have multiple environmental 
consequences, including local habitat loss, increased pollutant loading, and, perhaps more 
importantly, increasing and hardening overall south-of-Delta water demand, which in turn could 
increase Delta impacts in the next drought. 
 
• Constrained public uses 
 

Private operation of the bank outside DWR control would hamper the state’s ability to 
manage water resources for a variety of public purposes, including drought storage for 
emergency preparedness, urban uses, environmental protection, river restoration, and water 
quality.TPF

76
FPT The specialty crops and urban uses supported by the bank, due to their inflexibility in 

times of drought, may increase pressure for water exports from the overburdened Bay Delta 
during times of critical shortage.   

 
• Supporting growth and development 
 

In KCWA’s March 1995 newsletter, its general manager describes “our local 
groundwater basin” as “a multi-billion dollar resource.”TPF

77
FPT The Public Citizen report alleged that 

the privately controlled water bank serves as “switchyard” for transactions between agribusiness 
and real estate interests in Southern California.TPF

78
FPT The DEIR must investigate these allegations, 

as well as suggestions that the bank may promote sprawl development.TPF

79
FPT 

                                                 
TP

75
PT Arax, supra. 

 
TP

76
PT “Water banking could be used as drought protection to statewide benefit and to help improve 

water quality in the heavily depleted San Joaquin Valley groundwater basin.  Operating banks 
for water marketing will have the opposite effect, fueling increased dependence upon distant 
water supplies for new growth….” Public Citizen, Water for People and Place (Nov. 2005), p. 
28. 
 
TP

77
PT KCWA General Manager Jim Beck, quoted in Water Age, March 2005, p. 3. 

 
TP

78
PT Public Citizen report, p. 2. 

 
TP

79
PT See, e.g., V. Pollard, Los Angeles Eyeing Kern Water Source, Bakersfield Californian, March 

24, 2002 (online) (“DWP officials have had early talks with representatives of Paramount 
Farming Co. and other participants in the about possible purchase of an as-yet-unspecified 
amount of water…The chairman of the Kern Water Bank Authority Board, Bill Phillimore, said 
sales from the water bank were contemplated from the time the bank was acquired by Kern 
County water agencies….”). The Public Citizen report asserts that Roll International affiliate 
WV Acquisitions has contracted with Lennar / LNR subsidiary Newhall Land and farming for 
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H. The DEIR fails to analyze alternatives that would restore state trust 

accountability to the Kern Water Bank’s operation. 
 
 In light of the history and risks described above, it is essential that DWR develop and 
analyze a meaningful project alternative that would restore some measure of statewide 
accountability over the manner in which the KWB is operated. That alternative may even be 
compelled by the need to comply with Water Code section 11464 and other applicable laws. 
 
 Throughout its participation in this EIR review, PCL proposed two alternatives that 
would have addressed the Kern issues.  The first was a “Kern Fan retention” alternative, which 
assumes state ownership and operation to enhance dry-year reliability.  The second was a “Kern 
Fan Transfer with trust conditions” alternative that would allow the Kern Water Bank to remain 
in local control, subject to operational and financial criteria designed to maximize environmental 
benefits. It would require the bank to store environmental water in time of surplus and make it 
available at no cost to the state in time of drought, in exchange for allowing the asset to operate 
the rest of the time for local purposes.  In sum, a variety of operating and financial arrangements 
must be explored to maximize the bank’s contributions to the State’s environment. CEQA 
requires a full analysis of these feasible alternatives, as part of the DEIR prepared on the 
proposed action. 
 
 Unfortunately, the DEIR summarily rejected the “Kern transfer with trust conditions” 
alternative with a cursory, untenable explanation.  DEIR,§ 11.2.6, p. 11-16. The DEIR asserts 
that this alternative would fail to “meet the objectives” of the Monterey Amendment, but does 
not explain why.  On the contrary, allowing local control of the bank to continue subject to the 
imposition of a state trust—which closely resembles the approach to local control of the bank 
already set forth in the 1987 DWR/ KCWA MOU—would be a balanced way to “[r]esolve legal 
and institutional issues related to storage of SWP water” in the county that would harmonize 
local and statewide interests.TPF

80
FPT  In light of Water Code section 11464 and legal constraints 

                                                                                                                                                             
sales of water entitlement. See HTUhttp://www.hoovers.com/the-newhall-land-and-farming-
company/--ID__11074--/free-co-factsheet.xhtmlUTH (describing Newhall as the “landing strip fot 
urban flight”). PCL has no independent knowledge of these accounts, but believes they deserve 
analysis. 
 
TP

80
PT DEIR, p. 4-1 (listing project objectives).  The “local control subject to DWR trust” approach 

does not appear incompatible with any of the other fundamental project objectives either.  
Moreover, the prospect that stakeholders might challenge the approach would provide no reason 
to summarily reject it as a project alternative.  PCL v. DWR, 83 Cal. App. 4P

th
P at p. 915.  Nor 

would the need for local agreement and funding be grounds to summarily dismiss this alternative 
from consideration (cf. DEIR, p. 11-6), particularly if DWR finds that it is the only lawful 
manner to proceed with local ownership of the bank. 
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related to conditions in the Delta, this alternative may well constitute the only lawful manner in 
which DWR can make a final decision that allows the bank to remain in local ownership.TPF

81
FPT 

 
 I. The EIR must answer additional questions about the Kern Water Bank’s 
transfer, development and operation. 
 
 PCL requests that the EIR answer the following additional questions, each of which 
relates to potentially significant environmental impacts, as outlined in this comment letter, and 
each of which CEQA requires be addressed: 
 
1.  Does the KWBA actually acquire and sell water, or does it merely provide 
a facility that allows its member agencies to store and recover water that 
they acquire and sell?TPF

82
FPT 

  
2.  If the KWBA does actually acquire and sell water, how much water does it 
acquire and sell on a yearly basis? 
  
3.  How much water have each of the KWBA members, including Westside, bought and sold 
during each year of the Kern Bank’s operations, using the Kern Bank in connection with such 
purchases and sales?  
  
4.  To whom has water stored in the Kern Bank been sold?   
  
5.  At what price has Kern Bank water been sold?  Does that represent a 
markup beyond costs? 
  
6. How much has the KWBA charged for storage in the Kern Bank ?   
  
7.  Has DWR purchased Kern Bank water?  For what purpose and place of use? 
How much has come from the KWBA, and how much from particular agencies?  At 
what price? 
  
8.  What are the sources of water that go to the Kern Bank?  Each year, how 
much has come from: (a) SWP Table A allocations; (b) SWP Article 21 water; 
(c) CVP water; (d) surface runoff; (e) Kern River water? 
  
9.  Is there any evidence that DWR delivered water to the Kern Bank knowing 
it would later need to repurchase that water?  Or is there evidence that DWR 

                                                 
TP

81
PT The DEIR’s premise that alternatives cannot be used here simply to improve “the health of the 

environment” (DEIR, 11-6) could not be more at odds with the elementary requirements of 
CEQA, which may be used to mandate feasible alternatives or mitigation measures.  Pub. Res. 
Code, § 21002. 
TP

82
PT Under the joint powers agreement, the KWBA is empowered to acquire and sell water, but it 

is less clear where it would get such water, or how it would access recharge or withdrawal 
facilities; the JPA appears to assign shares of facility use exclusively to the member agencies. 
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delivered water to the Kern Bank while simultaneously repurchasing 
earlier-delivered supplies?   
 
10.  Does the KWBA pay taxes on the land it owns? 
  
11.  Does the KWBA pay taxes on profits from water sales (if sales are 
above-cost)? 
  
12.  Does Westside profit from water sales, and if so does it pay taxes on 
those profits? 
  
13.  Have the KWBA member agencies obtained SWRCB approval for changing 
(either temporarily or long-term) the place or purpose of use of water 
stored in the Kern Bank and transferred to different users? 
  
14.  What are the KWBA member agencies doing with the profits from their 
sales, and what are the environmental consequences? 
 
VI. The DEIR’s assessment of alternatives is defective. 
 

A. The DEIR presents multiple muddled versions of the No Project Alternative, 
blurring the distinction between “no project” and project alternatives. 
 

 CEQA defines the purpose of a No Project Alternative as, “to allow decision makers to 
compare the impacts of approving the proposed project with the impacts of not approving the 
proposed project” (CEQA Guidelines, § 15125).TPF

83
FPT  Making up in quantity for what they lack in 

accuracy, the DEIR identifies multiple iterations of the No Project Alternative.  As demonstrated 
here, each of these attempts is incoherent, and in some instances, they muddle the distinction 
between the No Project Alternative and project alternatives.   

 
A brief synopsis of these attempts highlights their flaws: 
 

• The No Project Alternative 1 (NPA1) assumes at the state would have developed the 
Kern Fan Element to a capacity of 350,000 acre-feet by 2003 and to 500,000 acre feet by 2020. 
The capacities used appear to be entirely arbitrary, and may well serve simply to narrow the 
distance between the no-project and the project without factual foundation.  Moreover, the EIR 
appears to be internally inconsistent as the subject of how much state bank development was 
foreseeable. TPF

84
FPT   

                                                 
TP

83
PT PCL has already explained above why the no project assessment has not met the requirements 

of PCL v. DWR.  This section describes, in addition, how the DEIR develops no project 
alternatives that are muddled with project alternatives. 
 
TP

84
PT Inclusion in the No Project Alternative suggests a belief that state development could be 

“reasonably expected to occur in the foreseeable future,” CEQA Guidelines, § 15126.6(c)(2); but 

 36



 
• The No Project Alternative 2 (NPA2) includes a number of the Table A transfers 
facilitated under the Monterey Agreements, conveyance of non-project water, and storage of 
contractor water outside of the contractors’ service area-all key components and other provisions 
of the proposed project that were implemented as of 2003. The DEIR argues that these projects 
and policies would have been approved by the Department regardless of the Monterey project. 
However, that argument is entirely speculative, and in no way excuses the CEQA-mandated no 
project analysis. Each of these components was initiated as a direct result of the Monterey 
Amendments. As such, they are components of the very action under review and cannot be 
included in a no project alternative. TPF

85
FPT 

 
• Court-Ordered No Project Alternative 3 (CNPA3) and Court-Ordered No Project 
Alternative 4 both contain significant flaws. As discussed above, neither of these alternatives 
provided the rigorous review anticipated by the court in PCL v. DWR and by plaintiffs in the 
settlement agreement.  
 
• CNPA3 is also based on water allocation methods that were not in place at prior to the 
Monterey agreement. CPNA3 does not reflect the agricultural and groundwater replenishment 
priority for article 21 that was a specific requirement of the pre-Monterey contracts. Without the 
Monterey Amendment, this contract provision would remain in place. Therefore the only 
appropriate no project alternative is one which includes all pre-Monterey contract provisions, 
including the “agriculture first” and groundwater replenishment provisions of Article 21. 
 
• The no project alternative must reflect the actual ‘no project’ condition. Rather than 
speculate that DWR might alter contract provisions, approve water transfers and overcome 
significant challenges to aggressively develop the Kern Fan Element, the no project alternative 
should assume that DWR would have implemented the pre-Monterey SWP contracts as written, 
including enforcement of all limitations and conditions. 
 

B. The DEIR summarily rejected feasible alternatives to the project. 
 

The DEIR must examine a range of reasonable alternatives that would feasibly obtain 
most of the project objectives, but avoid or substantially lessen any significant adverse effects of 
the project.  (14 Cal. Code Regs. §15126.6.) In its screening and review of alternatives, the EIR 
must provide more than “cursory” analysis. (PCL v. DWR, 83 Cal. App. 4th at 919.)  It should 
not construe project objectives so tautologically that only the proposed project could conceivably 
be capable of achieving them.  Nor should the EIR allow the mere “threat of litigation” under a 
proposed alternative to prevent its environmental review.  Id. at 914. 

                                                                                                                                                             
in DWR’s Kern study, it asserts that uncertainties made state bank development “infeasible.” 
DEIR, Appendix E, p. 10 
 
TP

85
PT Rather than include these components in the NPA2, subsequent drafts of the EIR must include 

this analysis of a limited set of policies (as opposed to the entire suite of Monterey Amendments) 
in the alternatives section of the EIR. 
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DEIR summarily eliminated nine alternatives that were suggested by PCL and the two 

other plaintiffs within the EIR committee process, each without any satisfactory explanation.TPF

86
FPT 

These alternatives were offered in order to provide a reasonable range of alternatives within the 
EIR analysis consistent with the requirements of CEQA. But the DEIR provides unjustified 
conclusions for each alternative that derailed any further review of them.  Although increasing 
exports south of the Delta is notably (and properly) absent from the list of project objectives 
(DEIR, p. 4-1), the DEIR’s alternatives analysis implicitly appears to assume that unless the 
contractors’ pumping objectives are met, an alternative is infeasible.   

 
The DEIR also gratuitously, and incoherently, chides “the plaintiffs” for seeking in 

proposed alternatives to improve the environment.  (DEIR, pp. 11-5 to 11-7.)  That reasoning 
would have been faulty if DWR’s EIR had been done in 1995, but it particularly suspect in 2008, 
in light of the pelagic organism decline in the Delta and recent court rulings, discussed above, 
that will require constraints on pumping south of the Delta.  Moreover, the summary exclusion of 
alternatives that attempt to balance contractors’ and environmental objectives is entirely 
inconsistent with efforts the state is engaged in elsewhere, including Delta Vision and updates to 
the California Water Plan.  Indeed, the state has long been aware of a variety of approaches that 
would serve the SWP’s financial, management and operational goals while also considering 
environmental protection.TPF

87
FPT  This context underscores the practicality of PCL’s proposed 

alternatives. 
 
A review of the grounds for dismissing the “Improved Reliability through 

Environmental Enhancement” (IREE)TPF

88
FPT alternative illustrates how the DEIR avoided 

analyzing a reasonable range of alternatives.  Similar grounds were also used to reject other 
alternatives. The EIR’s reasoning suggests that DWR views the project objectives so 
tautologically that seemingly only the Monterey Amendments (or a negligible variation on them) 
could feasibly accomplish them: 
 
• The DEIR claims that the IREE “alternative was not considered in detail in the EIR 
because it would not meet any of the objectives of the Monterey Amendments. Furthermore, it 
would be in conflict with the basic terms of the long-term water supply contracts.”  DEIR, p. 11-
6. But in summarily dismissing this alternative, the DEIR provides no substantiating evidence or 
analysis to demonstrate that the alternative would not meet any of the project objectives.  

                                                 
TP

86
PT These alternatives, listed in PCL’s December 18, 2006 comments on the last administrative 

draft EIR (Attachment A) pp. 12-15, are incorporated by reference.  PCL proposes again that 
they be considered for full-fledged review rather than summary rejection. 
 
TP

87
PT CRB report, attachment B to these comments. 

 
TP

88
PT This alternative “would involve the Department reducing stress on fishery resources in the 

Delta by directly implementing water use efficiency measures, water recycling, storm water 
capture, and other local water system enhancements that stabilize water demand and improve 
SWP reliability.”  DEIR, p. 11-5. 
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• The assertion that IREE would not meet any of the project objectives is false. A key 
objective of the project provided in the DEIR is to increase the flexibility of the SWP. DEIR, p. 
4-1. DWR specifically identifies environmental regulations as a primary limitation, in addition to 
hydrologic conditions, to delivery of water through the SWP. [Cite] TPF

89
FPTIt is reasonable to expect 

that enhancements in the environment of the Delta would reduce the need for regulatory agencies 
to set new regulations or mandate actions to enforce existing regulations. Reduced regulatory 
actions would result in increased flexibility of the SWP. The DEIR does not provide any analysis 
which would indicate that such an assumption is unfounded or inaccurate.  
 
• The DEIR’s further claim that the IREE alternative is in conflict with the basic terms of 
the water supply contracts is also without merit. The proposed project is a set of contract 
amendments. It follows that alternatives to the proposed project would appropriately incorporate 
contract amendments. In fact, many of the provisions of the proposed project are in direct 
conflict with the basic terms of the pre-Monterey long-term water supply contracts.TPF

90
FPT  

 
• The DEIR’s rejection of IREE rests heavily on the notion that DWR already operates in 
compliance with Delta water quality and flow objectives “as constrained by the need to protect 
threatened and endangered fish species listed pursuant to federal and state Endangered Species 
Acts.”  DEIR, p. 11-6.  As discussed above, the pelagic species crash and the Kempthorne 
decisions on the Delta Smelt shatter the foundations of this assertion, which must now be 
revisited.  There is now a compelling legal, as well as environmental, reason not to summarily 
reject an alternative that could feasibly accomplish most of the project objectives, while also 
reducing injury to the Delta. 
 
• The DEIR also rejects IREE on the preposterous theory that “the Monterey Amendment 
is not an appropriate tool for mandating that |SWP water be used to benefit the Delta 
environment. DEIR, p. 11-6.  That is a remarkable assertion, considering that, as discussed 
elsewhere, the proposed project could result in increased pumping and thereby injure the Delta. 
 
• Finally, the DEIR rejects IREE, as well as some other alternatives, based upon the legally 
erroneous theory that it would require action by local agencies; according to DWR, such 
agencies would have to propose water efficiency measures, which DWR recognizes it could 

                                                 
TP

89
PT In fact, environmental problems in the Delta were contributing factors which led to the 

reductions in SWP deliveries in the early 1990’s, and the contractor disputes that precipitated the 
Monterey Amendments. PCL v. DWR, 83 Cal. App. 4P

th
P at p. 908. 

 
TP

90
PT For instance, eliminating the “agriculture first” reduction in article 18(a) of the contract, as is 

proposed in the proposed project, is in direct conflict with the pre-Monterey contracts. If such 
conditions were applied to all alternatives, then the proposed project would also have to be 
eliminated. Alternatives should not be held to a standard that is not imposed on the proposed 
project. 
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fund.  DEIR, 11-5,11- 6.  That misstates CEQA, which does not foreclose an alternatives 
assessment simply because other agency action may be requiredTPF

91
FPT 

 
 C. The DEIR fails to analyze a reasonable range of alternatives to the project. 
 

While unreasonably rejecting all of the alternatives proposed by plaintiffs, the DEIR 
remarkably provides only one project alternative to the DEIR.  Alternative 5 “would be the same 
as the proposed project except that the Monterey water management practices would not be 
implemented.”  DEIR, p. 11-3. The DEIR’s very limited range of alternatives is misleading and 
incomplete. In order to provide for reasonable comparison, alternatives to the proposed project 
must be distinguishable from the proposed project. However, alternative 5 (and NPA2) 
inappropriately includes significant portions of the proposed project. As a result the DEIR 
inappropriately concludes that all available courses of action have roughly similar impacts and 
outcomes.  
 

The DEIR rationalizes this approach by suggesting that many of the actions taken under 
Monterey could have occurred under the original contracts. Prior to Monterey, however, these 
policies were not widely adopted by the SWP and they were not commonly practiced under the 
previous contract. Had DWR decided to implement these actions under a different hypothetical 
approach, DWR would still have had to complete CEQA review prior to taking those actions. 
Therefore, it is not appropriate to include these actions in Alternative 5 or NPA2. Since DWR 
has proposed to take these actions as part of the Monterey Amendments, these actions must be 
properly treated as potential decisions rather than assumed components of the no project 
alternative.   
 

In sum, the EIR should include alternatives that are clearly distinguishable from the “no 
project” and proposed project. These alternatives should not include polices or actions that are 
being proposed for implementation as part of the proposed project.  
 
VII. The DEIR contains faulty and legally unsupportable assessments of project impacts. 
 

A. The DEIR uses inconsistent time periods for its analyses. 
 

In the historical analysis provided in Chapter 6 the DEIR uses different time periods for 
analyses in various sections of the EIR. For instance, carryover in Dan Luis is analyzed from 
1996 through 2004, while the flexible starage provisions are analyzed from 1996 through 2003 
(see DEIR at 6-57 through 6-58).These variations make it impossible to determine the full 
impact of any of the proposed project and alternatives included in the DEIR. No explanation is 
provided as to why certain sections are analyzed under differing time periods. Subsequent draft 
EIR analyses must use a consistent time period throughout the EIR. 
 

                                                 
TP

91
PT See, e.g., Friends of the Eel River v. Sonoma County Water Agency (2003) 108 Cal. App. 4P

th
P 

859. 864-867.  Similar grounds are improperly used to summarily reject other of PCL’s proposed 
alternatives, such as the “urban preference and dry year reliability” and “no urban preference and 
dry year reliability” alternatives.  DEIR, pp. 11-4, 11-5. 
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 B. The DEIR inadequately analyzes impacts resulting from eliminating and 
changing contract provisions. 
 
• Altered Article 21 rules for “surplus” 
 
 As extensively discussed in connection with the baseline, the DEIR failed to analyze the 
impact of eliminating article 21(g)(1), the prohibition on using “surplus water” (or post-
Monterey, “interruptible” water) to build permanent local economies. The EIR must fully 
analyze how eliminating this provision and simultaneous transfer of the Kern Water Bank and 
allowance of water storage outside of the SWP service area has altered or will alter SWP 
contractor demand and ability to receive article 21 water.  
 

The EIR must analyze the degree to which eliminating use provisions for article 21 and 
providing urban users with increased access to article 21 water resulted in new uses of that water, 
including serving new growth-fostering water transfers. Analyses should also identify the degree 
to which altered article 21 previsions have shifted scheduling and delivery of Table A water and 
whether such shifts have resulted in changes to SWP operations (including changes in the timing 
or amount of water released from Lake Oroville and San Luis Reservoir). 
 

The proposed project would eliminate pre-Monterey allocation rules for article 21. The 
priority for agricultural use and groundwater replenishment would be removed, and a new 
allocation method allowing access to article 21 based on Table A amount percentages would be 
adopted. Eliminating pre-Monterey contract allocations allows more contractors, including 
municipal contractors that had not historically received significant deliveries of article 21, to 
access this water and put it to use for purposes that are much different than per-Monterey uses of 
Article 21.  
 

The DEIR fails to disclose the implications of this potential change in allocation. In 
particular, the DEIR fails to clearly account for the impact resulting from allocating Article 21 to 
municipal contractors that may use the water for hardened demand and development. Subsequent 
versions of the EIR must include analysis and clear disclosure of the implications of altering 
Article 21 allocations. 
 
• Turnback Pool 
 

With the Monterey Amendments in place, all SWP contractors have an incentive to 
request their full contract amounts.  In addition, the Turnback Pool provisions of the Monterey 
Amendments provide a new incentive for SWP contractors to maximize their annual demand for 
their full contract amounts. The DEIR recognizes that pre-Monterey some contractors could not 
use their full Table A amounts, and in some cases that resulted in reduced water deliveries 
through the SWP. That water which was not captured or delivered by the SWP would have thus 
been left instream for environmental benefit.  

  
However, the Turnback Pools allow the contractors to benefit financially by requesting 

their full Table A amounts, even if that contractor does not require such water within its own 
service area. Other contractors who can make use of the water are encouraged under the 
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Monterey Amendments to purchase Turnback Pool water. It follows that under the proposed 
project, all contractors would request full contract allocations, regardless of need for that water.  
As PCL has long since noted, that tendency is likely to harden, and increase, the demand for 
Delta pumping.TPF

92
FPT 

 
• Storage Outside of Service Area 
 

In allowing SWP contractors to store SWP water outside of their service area, the 
proposed project significantly expands SWP contractors’ ability to accept water, and increases 
the demand for water from the Delta. The DEIR obscures this fact by assuming that much of the 
water stored outside contractors’ service areas under the provisional implementation of the 
Monterey Amendments could have been stored within the contractors’ service area. This 
assumption is very speculative. It assumes that infrastructure including transport facilities was 
available; cost of delivery, water quality, access to the right to store water, and other factors 
impacting the availability of storage capacity within the service area would not have prevented 
storage of that water within the service area. None of these factors were analyzed when the lead 
agency determined that water delivered out of the service areas could have been received within 
the service areas. Rather, the DEIR explains that the assumption is based on, “a telephone survey 
of contractors conducted by DWR.” TPF

93
FPT 

 
The DEIR further seeks to reduce the perceived impact of water delivered to out of 

service area storage by assuming that such water would have instead been stored in San Luis 
Reservoir and delivered to other contractors via article 21 or increased Table A. Again, this 
assumption is purely speculative. It assumes that other contractors could have received the water 
and placed it within service area storage. These assumptions clearly seek to minimize the 
appearance of impacts. Indeed, through this methodology, the DEIR determines that of the 
1,092,647 acre-feet of water delivered to out of service area storage between 1996 and 2003, 
only 44,000 acre feet are actually attributable to the proposed project. This is due to the multiple 
assumptions inappropriately incorporated into the baseline. However, as explained above, these 
assumptions do not belong in the baseline, and must be removed from the EIR.  
 
• Altered allocation under Articles 18 (a) and 21 
 

The DEIR fails to disclose the impacts of altered allocations under article 18(a). 
Specifically, the DEIR fails to how altered allocations that expose municipal contractors to 
reduced reliability could tend to encourage municipal contractors to increase demand for water in 
normal and wet years in order to restore dry year and shortage reliability.  
 

The pre-Monterey article 18(a) provision requiring an agriculture-first reduction in the 
event of water shortages provided municipal contractors with a higher degree of drought 
reliability. Under the proposed project’s alteration of article 18(a) this protection is eliminated. 
The proposed project thus exposes municipal contractors to reduced water reliability during 

                                                 
TP

92
PT See Attachment A (PCL comments on Draft Chapter 9, p. 6.) 

 
TP

93
PT DEIR, p. 6-60 (No details of that survey are presented). 
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periods of shortage.  Moreover, because the Monterey Amendments would, if finalized, 
permanently delete article 18(a)’s agriculture-first cutbacks, they would remove a major obstacle 
to agriculture-to-urban transfers that facilitate growth.TPF

94
FPT 

 
It is reasonable and foreseeable to expect that municipal contractors will seek to mitigate 

the impact on their water reliability. In fact, the proposed project provides water management 
tools that would assist contractors in such an effort. The proposed project allows these 
contractors to greatly expand storage options, it provides these contractors with greater access to 
article 21 water and eliminates restrictions on use of that water, and it establishes the Turnback 
Pool giving these contractors greater access to water that would not be used by other contractors.  
 

It is reasonable to assume that given the changes proposed, municipal contractors would 
have a greater incentive to maximize use of the tools provided in the proposed contract 
(maximizing Table A requests, utilizing article 21, Turnback Pool and carryover provisions to 
maximize water in newly available storage) in order restore their dry year and shortage 
reliability.  
 

It is important to note that both Turnback Pool and article 21 water are usually available 
in the winter and the spring. SWP exports during these periods have been identified as a primary 
contributor to the Pelagic Organism Decline in the Delta Any action that would tend to 
encourage increased demand and increased export for these categories of water would therefore 
have a significant impact on the Delta. 
 

The EIR must explicitly disclose the impact of eliminating the protections for municipal 
contractors under Article 18 (a), and the resulting impacts on the Delta.  As elaborated below, the 
DEIR omits analysis of impacts or provides inadequate analysis of significant impacts associated 
with the proposed project. 

 
• Environmental consequences of financial restructuring under Article 51 
 
 The DEIR briefly describes, but never analyzes the environmental consequences of 
article 51, one of the most important structural revisions in the SWP system that would be  
initiated by the Monterey Amendments, should they be adopted. DEIR, p. 4-8.  Among other 
revisions, article 51 changes the way that DWR addresses revenues exceeding the cost of 
operating the SWP system.TPF

95
FPT As Environmental Defense documented years ago in legislative 

                                                 
TP

94
PT The record of such transfers during the interim enforcement of the Monterey Amendments 

deserves careful study.  There is no evidence to support the speculative assertion that these Table 
A transfers would have occurred anyway in the absence of the Monterey Amendments.  Rather, 
as the EIR correctly points out (DEIR 6-10), only one occurred previously (Devil’s Den), and it 
was expressly subject to agriculture-first cutbacks even after transfer to urban use. 
TP

95
PT In PCL v. DWR, the court of appeal recognized the interrelationship between revised articles 

18 and 51 in the Monterey Amendments.  The court “agree[d] with plaintiffs that inclusion of 
article 51 in the amended contracts implies that DWR and the contractors have forsaken their 
expectation that the SWP facilities will be built as planned and will deliver 4.23 MAF of water 
annually.  Article 51 allows contractors a rebate for the costs previously assessed for facilities 
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testimony on the Monterey Amendments, appended as attachment I, the revenue stream returned 
to the contractors under article 51 is enormous over the life of the project contracts. 
 
 The new EIR must carefully analyze the environmental consequences of article 51 as an 
integral part of the Monterey Amendments, rather than summarily assuming that because this 
provision is “economic” in nature it would not contribute to such impacts.  Although CEQA does 
not require analysis of purely economic or social changes, it requires analysis of environmental 
impacts that can be traced to such changes.  (See, e.g., 14 Cal. Code Regs, § 15131; San 
Franciscans Upholding the Downtown Plan v. City and County of San Francisco (2002) 102 
Cal.App.4P

th
P 656, 695-98.)  Here, the EIR must analyze the relationship between articles 18 and 

51, and must compare the project to the no-project scenario in which table A amounts are 
reduced without article 51 rebates.  The EIR must also evaluate the environmental consequences 
of article 51’s effect on water rates, and consider the financial adjustments made in article 51 
when making its assessment of project alternatives and mitigation. 
 
• Reduction of state oversight of water transfers under Article 53 
 

Prior to the Monterey Amendments, DWR had contractual responsibility to oversee and 
approve transfers of water through the SWP. Under the proposed project, DWR largely excuses 
itself from this responsibility for certain transfers. Contractors are now permitted to transfer 
project and no project water at their convenience.  DWR has essentially given up effective ability 
to control where and how water is used within the SWP. 
 

This provision is particularly important for its implications on growth in California. As 
stated above, the pre-Monterey contracts recognized the difference between municipal reliability 
and agricultural reliability. Agricultural Table A amounts were explicitly conditioned by their 
reliability. Thus, it would be inappropriate to use agricultural water transfers for certain 
purposes, including development. However, provisions of the proposed project including 
elimination of article 18(b) and changes in 18(a) now imply that all water in the SWP has equal 
reliability. This new dynamic risks creating, rather than eliminating, a paper water problem. 
Under the proposed project, DWR would abandon its role in clearly articulating the difference in 
reliability of water and hand that responsibility to local agencies. 
 

The proposed project implies that all water under the SWP has equal reliability, yet very 
little water has been removed from the total Table A amount. Given that the original contracts 
explicitly stated that Table A amounts for agriculture were not as reliable as municipal contracts, 
it is illogical to assume that suddenly, the SWP can reliably deliver water to all contractors. Yet 
under the proposed project, agricultural to municipal transfers will be more common and there 
will be no requirement to address the issue of reliability. This scenario risks inducing growth 
based on unrealistic assumptions  of water reliability.   
 
• The DEIR fails to disclose impacts to the Bay Delta Estuary. 
 

                                                                                                                                                             
that have never been built.  Indeed, fiscal and environmental pressures militate against 
completion of the project.”  (83 Cal.App.4P

th
P at p. 914, n. 7.) 
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As discussed above, the Bay Delta Estuary is in critical decline. Fisheries populations 
have declined dramatically since 2000. Several fish species, including the Delta Smelt, are now 
at historic low population indices. State and Federal scientist have determined that increased 
Delta exports, and in particular, exports occurring in the winter and spring are a significant 
contributor to these declines.  
 

Yet many of the provisions of the proposed project would increase the amount of water 
exported by the SWP during times of “excess” in the Delta. Excess conditions usually occur in 
the winter and spring, the very time that delta smelt have become vulnerable to project 
operations. For instance, the DEIR admits that the Turnback Pool and Article 21 are both 
provisions that seek to capture water earlier in the year. Yet the DEIR fails to incorporate that 
timing factor into the analysis of impacts in the DEIR. 
 
 

C. The DEIR fails to adequately growth-inducing impacts, and impermissibly 
defers the responsibility to analyze them. 
 

The DEIR attempts to absolve DWR of fully analyzing and mitigating the growth 
inducing impacts of the proposed project. That evasion has profound environmental 
consequences, due to the stakes involved: as the DEIR concedes, the combination of new table A 
and article 21 deliveries in the project could support new populations ranging from 405,103 in 
the “more resource-intensive” scenario, and 561,684 in a “less resource-intensive” scenario. 
DEIR, p. 8-9.  Yet the DEIR asserts in that DWR is not required to extensively analyze the 
growth inducing impacts of water delivered by DWR because DWR is not responsible for land-
use decision. Id. at pp. 8-13, 14. The DEIR further holds that DWR is not responsible for 
differentiating between the impacts of water deliveries that stimulate new growth and the 
impacts of water deliveries used to enhance dry year reliability. Id., p. 13. 
 

This indifference to a major environmental consequence of the project, if finalized, would 
constitute a major evasion of CEQA responsibility. CEQA requires a lead agency, such as DWR, 
to analyze the full environmental consequences of its decisions. That responsibility creates a duty 
to analyze the consequences of removing an obstacle to growth, or accommodating growth.  In 
this context, the DEIR’s principal strategy—to defer the real analysis to post-decision local 
determination, is completely untenable.TPF

96
FPT  None of these local decision-makers will have the 

opportunity to analyze the cumulative consequences of accommodating half a million 
Californians before the suite of growth-inducing changes in the Monterey Amendments become 
a fait accompli.  Moreover, particularly given the decade-plus history with interim enforcement 
of the Monterey Amendments, there is no basis to support the EIR’s premise that the 
consequences are speculative.  Remarkably, the EIR does not even attempt to address the 
growth-inducing or growth-accommodating impacts of known projects that have relied, in whole 
or in part, on the Monterey Amendments.TPF

97
FPT The EIR must disclose the impacts associated with 

                                                 
TP

96
PT See DEIR, p. 8-14. 

 
TP

97
PT The EIR should start by analyzing the documentary history of such projects as Dougherty 

Valley in Contra Costa County, as well as numerous projects in Los Angeles County: among 
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the decision to remove the state oversight of SWP water that was embodied in the original pre-
Monterey contracts.TPF

98
FPT 

 
While the DEIR argues that DWR does not have responsibility for how water is put to 

use, it is indisputable that DWR has specific and fundamental responsibilities for overseeing the 
use of SWP water.  Under the Monterey Amendments, DWR has given local agencies increased 
flexibility, and therefore increased ability to use the water in a way that would potentially impact 
the environment. While DWR cannot be expected to predict with absolute certainty how 
contractors and land-use agencies will use the water in the future, DWR has a responsibility to 
disclose all potential significant impacts resulting from this decision and the proposed project. 
DWR simply cannot be excused from disclosing the impacts of eliminating previously held 
responsibilities. 
 

The EIR must include adequate analysis of growth inducing impacts, including analysis 
of how, where and for what purpose water made available under the Monterey Amendments has 
been put to use, and will likely be used should DWR adopt the proposed project.  This analysis 
must disclose the growth inducing implications of eliminating article 18(b) and article 21(g)(1) 
of the original contracts, facilitating transfers between agricultural and urban contractors, 
conveying non-project water, providing municipal contractors increased access to Article 21, 
permitting unlimited storage outside of the service area, and implementing the Turnback Pool. In 
addition, the EIR must fully disclose how these provisions may tend to increase the demand for 
such water and the resulting impacts on the Delta and upstream operations of delivery of such 
water. 
 

The EIR must specifically state the percentage of water which contractors now have 
access to under the Monterey Amendments that is likely to be stored for dry year reliability and 
the percentage which will be used for new growth. Also, the EIR must disclose the degree to 
which water made available under the Monterey Amendments will be used for resource-intensive 
growth and urban sprawl. Impacts analysis should include a study of the impacts of the growth 
likely to be induced by the proposed project water deliveries (i.e. resource intensive sprawl or 
infill development). For instance, water made available to Castaic Lake Water Agency is likely 
to result in development of open space and agricultural lands (and require new annexations), 
whereas water made available to Los Angeles Department of Water and Power is likely to result 
in development in already developed areas.  
 

                                                                                                                                                             
them, West Creek, Gate-King, Riverpark, Northlake, Mission Village, Soledad, River Valley, 
and Newhall Ranch. 
 
TP

98
PT Prior to the Monterey amendment, DWR had explicit oversight of storage of SWP water, 

water transfers through the SWP, Table A transfers, use of article 21 water, and  allocation of 
water in times of shortage. article 18(b) also required DWR to provide explicit information on 
the reliability of SWP water through determining the minimum yield of the Delta. Furthermore, 
under article 18(b), DWR has the authority to reconcile Table A amounts with that minimum 
yield. Such authority provided the State will direct discretion over the amount of water that could 
be determined to be reliable. 
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In addition, as discussed extensively in section V above, the EIR must analyze how the 
transfer of the Kern Water Bank to local control has facilitated growth-inducing uses of the 
facility, as compared to operations that would prioritize dry year reliability. 

 
D. The DEIR’s assessment of the reliability of water supplies and growth 

evades, rather than analyzes, the problem of “paper water.” 
 
Regrettably, the DEIR’s chapter on the reliability of water supplies (Chapter 9) and 

growth virtually ignores everything that PCL submitted to DWR on the subject during years of 
EIR planning that preceded the public draft.  PCL therefore references its previous submissions 
on this issueTPF

99
FPT and once again requests specific responses. In a case of “fighting the 

hypothetical,” the DEIR does not seriously engage the “common sense” connection between 
water availability and growth identified in PCL v. DWR, and instead, undertakes to dispute the 
premise.  Essentially, DWR argues that growth based upon paper water never existed, that its 
extent has been exaggerated, and that new measures (biennial reliability reports, Urban Water 
Management Plans, and SB 221/ 610) will prevent it from happening in the future.  DEIR, pp. 9-
2 to 9-11. 

 
This analysis is fatally flawed.  First, it asks the wrong question about the historical role 

of paper water, focusing on whether inflated water reliability estimates have subjectively 
motivated land-use decision-makers to approve projects.  The DEIR answers the question in the 
negative, not because paper water isn’t real, but because ignoring water reliability has been so 
pervasive that Table A amounts can’t be considered uniquely responsible.  DEIR, p, 9-10.  But a 
“but for” causation test is not what CEQA requires.  What matters is the following: 

 
• Historically and recently, land use decision-makers in California have frequently 
approved projects with little regard for the availability of adequate water supplies to support the 
development.  Many of these projects have involved State Water Project water resources.TPF

100
FPT  

Moreover, a consistent body of CEQA case law, from Kings County through Vineyard, 
underscores the depth of the problem of decision-makers ignoring the reliability of water 
supplies, 
 
• The pre-Monterey Amendments SWP contracts had mechanisms that could have been 
used to take “paper water” out of the calculus regardless of decision-makers’ subjective 
motivations where SWP water was involved: enforcement of article 18(b)’s permanent shortage 
provision, and article 21(g)(1)’s proscription on using “surplus” water to build permanent 
economies.   
 
• If the Monterey Amendments become permanent, these safeguards will disappear from 
the SWP contracts, regardless of what local decision-makers may later do in review of specific 
projects. 

                                                 
TP

99
PT See Attachment A, particularly the comments addressing the chapter on paper water and 

growth. 
TP

100
PT See Attachment J (Kanouse/ EBMUD study). 

 

 47



 
The problem of “paper water”—stated in its simplest terms, of development decisions 

grounded in expectations of water supplies exceeding what can actually be delivered—emerged 
as one of the central themes in the Third District’s ruling, and is perhaps the issue with which 
PCL v. DWR is most closely associated in both case law and in public discussion. TPF

101
FPT Rather 

than providing the thorough and candid assessment of “paper water” and development 
anticipated in the appellate ruling, the DEIR provides little more than a cursory historical 
summary, a description of planning laws and practices, and a superficial discussion of Urban 
Water Management Plans.  Indeed, the analysis presented here bears more resemblance to 
arguments about “paper water” unsuccessfully presented to the court of appeal than the probing 
and comprehensive assessment anticipated in the appellate ruling and settlement. 

 
A puzzling duality pervades the DEIR’s discussion.  The historical overview is 

dismissive of the notion that inflated expectations of SWP deliveries affected development 
decisions.  But rather than debunking the notion that such inflated expectations were present in 
projects relying on SWP water, the chapter argues, if anything, that they were all too real; that 
decision-makers so pervasively failed to consider potential constraints on SWP water deliveries 
that they would have paid little attention to the amounts of “entitlement” referenced in the 
project contracts.  

The core of this analysis posits that planners assume that local water agencies will obtain 
the supply necessary to meet the long-term water demand that results from planned growth. But 
far from “disproving” reliance on SWP paper water, this analysis points to planners and 
decision-makers trusting the water agencies; in other words, they are presumed to have relied 
upon the same pervasive “water culture” in which the court grounded its historical analysis of the 
“huge gap” between entitlements and available supplies.  Instead of analyzing the historical 
paper water problem, the DEIR repackages it. 

A similar circularity pervades the chapter’s extremely cursory analysis of SWP water 
supply and urban planning in the future.  From the historical position that planners and decision-
makers rarely even considered water supply, the draft swings to a somewhat exaggerated faith 
that they now “get it,” due in part to changes produced by the PCL v. DWR decision and 
settlement, and in part due to parallel legislative changes (notably, SB 610 and SB 221). But the 
DEIR does not even begin to show that the “modern” mechanisms, such as SB 610/ 221 and 
Urban Water Management Plans, have now made paper water disappear.TPF

102
FPT  Notably, the DEIR 

does not even analyze two new sources of paper water that are specifically associated with this 
project. The first, extensively discussed above, is the growing reliance on article 21 water to 
support permanent developments.  The second is that DWR’s over-reliance on CALSIM in its 
reliability reports, which have induced local decision-makers to rely on estimates of SWP yield 
                                                 
TP

101
PT See, e.g., Santa Clarita Organization for Planning the Environment v. County of Los Angeles  

(2003) 106 Cal. App. 4P

th
P 715, 721;  Kibel and Epstein, Sprawl and ‘Paper Water’: A Reality 

Check for the California Courts 20 CALIFORNIA REAL PROPERTY JOURNAL 22, 23 (Winter/ 
Spring 2002).   
 
TP

102
PT Indeed, the DEIR has not yet addressed PCL’s earlier criticisms of its analysis of Urban 

Water Management Plans, included in Attachment A, 
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that are vastly beyond historical deliveries.  DWR still has yet to come to terms with this “cyber 
water” problem, which PCL identified in its scoping comments more than four years ago.TPF

103
FPT 

 
 

D. The DEIR avoids, and impermissibly delegates to subsequent local review, 
project-related climate change impacts. 

 
 Climate change has been extensively addressed above in connection with baseline issues.  
The separate chapter on climate change in the DEIR (Chapter 12) creates additional CEQA 
problems, by systematically avoiding full and responsible discussion of project-related climate 
impacts.  First, the analysis relies heavily on the dubious premise that, because DWR had 
concluded that the project would not affect statewide population growth, it would not affect 
growth-related greenhouse gas emissions “within the SWP service area as a whole.”  DEIR, p. 
12-14.  But DWR provides no support for the speculative premise that the location of 
development is inconsequential to greenhouse emissions. In fact, sprawling patterns of 
development cause considerably more greenhouse gas emissions than more compact forms of 
development that occur within existing urban areas. Turning “surplus” water into water that 
facilitates permanent new development in areas that are currently rural or agricultural will have a 
very significant impact on greenhouse gas emissions, and the DEIR needs to analyze how the 
proposed Monterey Amendments will affect that possibility. 
 
 Second, the DEIR does not study whether the elimination of pre-Monterey safeguards—
including the permanent shortage provision in article 18(b) and the proscription on using 
“surplus” water to build permanent economies in article 21(g)(i)—may impact climate change by 
removing useful tools to reconcile supplies and deliveries in a climate-constrained project.  The 
DEIR should study from a climate change perspective whether there is a difference between 
those pre-Monterey approaches and the post-Monterey approach (reliability reports and 
liberalized use of article 21). 
 
 Finally, the DEIR does not analyze whether would be a project-related difference in 
emissions due to the difference between serving urban and agricultural contractors.  The 
elimination of the pre-Monterey “agriculture first” preference may make that distinction tangible. 
 
 E. The DEIR inadequately addresses cumulative impacts. 
 

                                                 
TP

103
PT As PCL observed in its March 2003 scoping comments (p. 8), a detailed analysis by Dennis 

O’Connor, then of the California Research Bureau, concluded that DWR’s reliability report had 
no credible explanation for exceeding historic deliveries by around 50 percent. He concluded that 
the results were inconsistent with previous estimates and models, and recent deliveries were 
lower than the modeled conditions. His assessment also observes that CALSIM II is not 
calibrated or otherwise verified, and that the  reliability report did not use the CALSIM II model 
as designed. O’Connor’s analysis warns that DWR’s assessments of reliability should not replace 
the “paper water” problem with a new, simulation-based “cyber water” problem.  While 
O’Connor was addressing the draft 2002 report, the problems have never been corrected. 
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 Although the cumulative impacts discussion (Chapter 10) mentions the Central Valley 
Project, it does not analyze the important question of how the project will affect the environment 
via CVP use of Delta export capacity.  The DEIR analyzes the impact on the availability of water 
(DEIR, pp. 7-55 to 7-57), but the environmental impacts due to increased pumping from the 
Delta were not. 
 
 
VII. Recommended mitigation of impacts 
 

PCL expects that with the additional analysis suggested above, the Final EIR will determine 
that the proposed project has significant impacts on the environment. Therefore, we provide the 
following recommendations that could be utilized to mitigate for some, although not all, of the 
significant impacts identified in these comments. 
 

• To partially prevent growth inducing impacts, the EIR can require DWR to provide a 
clear statement that Article 21, transfers of Article 21 and reliance on Turnback Pool 
water are not reliable sources of water and that such sources are not suitable for support 
of permanent economy, including development. To avoid any confusion, the EIR should 
commit DWR to excluding these sources of water from the Report on the Delivery 
Reliability of the State Water Project. 

 
• To partially mitigate impacts associated with eliminating Article 18(b), the EIR should 

commit DWR to provide explicit guidance on how to interpret reliability curves included 
in the SWP Delivery Reliability Report.  

 
• To partially mitigate potential impacts to the Delta from increased pumping of Article 21 

water, the EIR can prohibit declaration of Article 21 when fish agencies determine that 
there would be threat to fish species from export of such water. 

 
• To partially mitigate for the loss of statewide oversight of the use of SWP water, the EIR 

should commit DWR to providing full disclosure of accounting, pumping and delivery of 
SWP water to the public in a timely (weekly) basis. 

 
• To partially mitigate for the loss of the Kern Fan Element as a public trust resource, the 

EIR should impose conditions requiring that public trust agencies will have priority for 
the capacity of the Kern Fan Element for the storage of water to protect public trust 
resources including the health of the Delta. 

 
These measures would not fully mitigate the impacts of proposed project. Impacts such as 

increased demand for SWP water to offset dry year by municipal contractors would not be 
addressed by the proposed mitigation measures above. However, the final EIR would need to 
address all impacts of the proposed project. 
 

As an original plaintiff in the Monterey Amendments litigation, PCL has an interest in 
ensuring that the final EIR provide the public and decision-makers with an accurate and thorough 
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analysis of the proposed Monterey Plus actions and a thorough comparison of viable and feasible 
alternatives, consistent with the original PCL v. DWR court decision.  

 
We are distressed that despite the direction provided by the Court of Appeal, and despite our 

participation in the EIR process, and despite the significant events that have occurred since 1995, 
including the collapse of the Delta, the Monterey Plus DEIR is largely based on the same  
unfounded assumptions included in the CCWA EIR, and EIR rejected by the Court of Appeal.  

 
The current DEIR manifestly fails to provide the full review demanded by the Court – and by 

the California Environmental Quality Act – and that was anticipated by plaintiffs in the 
settlement agreement.  

 
We urge DWR to remedy the significant flaws in the current DEIR by fully analyzing, 

disclosing and mitigating the impacts of the proposed project in future versions of the EIR, as 
CEQA most emphatically requires. 

 
Thank you for taking our strongly felt comments into consideration. 
 
 

Sincerely yours, 

 
Gary A. Patton, Executive Director 
 

 
       
 
CC: 
Lester Snow 
Arve Sjovold 
Naomi Kovacs 
Brian Morris 
Senator Machado 
Senator Steinberg 
Senator Lowenthal 
Assemblywoman Wolk 
MWD Board 
SWP contractors 
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ATTACHMENT A 



COMMENTS ON DISCUSSION PAPERS DRAFTED 
BY EIR CONSULTANT TEAM 

 
September 15, 2003 

 
By Arve R. Sjovold 

 
 

UDiscussion Paper #1 
 
 This paper begins with a broad brush on the general issues of growth in the U.S. It 
invokes the previously introduced Brookings Study. At the time it was first introduced I 
had strenuously objected to its relevance. Since then I have had time to study the report 
and can conclude that this study has no place in this EIR analysis. (See my piece on the 
technical deficiencies of this study.) The discussion paper continues with other reference 
material, even to include comments I made verbally to a team member on the growth 
moratoria adopted here in Santa Barbara County approximately 30 years ago. I was very 
candid in what I thought were the forces at play but I suggested that this team member do 
research on the subject from official files and news stories at the time. Nonetheless, the 
experiences we had here in Santa Barbara are instructive and continue to be so. The 
discussion paper doesn’t discriminate as to what the team thinks is important among the 
anecdotal evidence it presents. That is why I believe that it is necessary to eliminate the 
Brookings study from the discussion in that it dilutes the other material, aside from the 
fact that the Brookings study should not be used because of its flaws. 
 Another aspect of the discussion paper that I find inappropriate is the reference to 
“plaintiff” arguments. It should be clear by now that the only references of this sort that  
should be made are to the Appellate Court decision. In that decision the Court made clear 
that it found no merit in the Contractor/DWR arguments regarding growth inducement 
insofar as they involve Article 18(b). The consultant should not be using the EIR venue to 
reargue the issues that the Appellate Court ruled on. To be more specific, the Court did 
not agree with the logic that the defendants used to justify why they did not study Article 
18(b). And the Court stated clearly that the EIR was deficient because it did not study the 
“no project alternative with Article 18(b) invoked.” There was no reference to any notion 
that the no project alternative might not include invocation of Article 18(b). The only 
argument on this subject was made by the defendants and was rejected by the Court. 
Accordingly, we are off on the wrong track by positing a “no project alternative” in 
which things proceed much as they have and Article 18(b) is never invoked. I stated once 
before that I thought this was a waste of time; I believe even more so today. If the 
consultant team needs guidance on this matter it should at least refer to the text of the 
Court’s decision to make sure it knows where it is going. 
 The findings that this discussion paper is prepared to make are not really 
supported. Finding number 1 can’t be supported if we throw out the Brookings study. 
Finding number 2 is reasonably accurate but too brief to draw anything meaningful from 
it. Finding number 3 is not accurate. It is speculative to state that planning in advance of 
demonstrated need removes water as a factor. A more careful study of the projects for 
Los Angeles and San Francisco were at the time very expensive. These expenses manifest 



themselves by large fixed costs and thus necessitate more rapid growth to help pay for 
them. And this is what Los Angeles did when it built the aqueduct. Immediately, smaller 
suburbs that had been stalled in their growth were annexed to Los Angeles, largely for the 
guarantee of a water supply. Communities in the San Fernando Valley are good 
examples. Finding number 4 is very argumentative and goes to the heart of the growth 
issue. Right now the State finds itself promulgating effective rezoning throughout the 
State to be able to handle an expected large increment of population growth and it has 
done this without making any finding that the resources are there to support such a 
venture. So is it correct to state that water may limit growth when in fact growth plans are 
made without respect to the availability of water? We have two laws that require a 
bonafide showing of a reliable supply of water before any new development shall be 
given a permit to proceed. The State’s promulgation seems to be in direct contradiction of 
its own laws. All of this goes to show that water and growth are highly political and 
cannot be easily resolved into cause and effect. Finding number 4 does not advance this 
issue. Finding number 5 is in a similar vein. To state that it water in general doesn’t limit 
growth except in a few isolated cases is the consequence of citing broad studies such as 
the Brookings study uncritically and laying that reference down along side the anecdotes 
noting the cases in Santa Barbara and the like.  
 I believe that this discussion paper does not advance the EIR in its effort to 
develop a competent analysis of growth impacts. It says as much in its finding number 6 
by stating that CEQA court decisions do not provide much guidance. I am sure that if the 
consultant team were to make a concerted effort it could do a creditable job on growth 
impacts. The present effort will not do. 
 
UDiscussion Paper #2 
 
 This paper gets off on the wrong foot by misstating the Court’s decision. The 
Appellate Court clearly stated at page 3 of its decision that the “…trial court erred by 
finding CCWA’s EIR sufficient despite its failure under CEQA to discuss the 
implementation article 18(b), as a “no project” alternative.” This language makes it clear 
that the Court acknowledged that the proper “no project” alternative is the existing 
contract with article 18(b) implemented. The discussion paper intimates that the Court 
found the EIR deficient because it did not study the effects of elimination of article 18(b). 
Clearly, this is not what the Court said and it is important that the consultant team 
understand the mandate of the Court if they are to get it right. 
 Because the consultant team has interpreted the Court’s decision wrongly, it has 
taken a wrong turn with its finding that we need to study a baseline with the original 
contract in force but without article 18(b) implemented. I don’t believe there is any 
CEQA derived necessity and the consultant team and DWR are free to study such case if 
they think they are enlightening. However, if time and resources are limited it seems to 
me to be a waste of both. 
 The discussion presents a section titled “Plaintiff’s Arguments.” In that discussion 
the reader is led to believe that these are still contentions of the plaintiffs when in fact 
they are the Court’s findings. There is no need to present these as tenuous findings when 
in fact they are better described as the Court’s findings. It is disingenuous of the 
consultant team to engage in the rearguing of the court case. It would be better if the team 



took the Court’s findings and proceeded from that to craft the EIR. Rearguing the case 
can only confuse the reader as to what is required by this EIR. This discussion paper is 
wholly inappropriate. 
 There are other errors in the discussion that should be corrected. Where the paper 
states in the second paragraph that “The plaintiff’s believe that city and county planners 
and decision-makers influenced by ……..would be more likely to approve new 
development …”, it should be noted that this is the Court’s language in the decision and 
is not simply the plaintiff’s belief. 
 Under the sub-heading, “UCourt decision”U, the statement is wrong. That is not what 
the Court decided as I have already stated. 
 Under the major heading, “REQUIRED ANALYSIS,” a statement is made that 
Article 18(b) was eliminated in 1995, that too is wrong. The earliest in fact that Article 
18(b) could have been eliminated is August 1996 after the Monterey Amendments had 
been further amended to eliminate the automatic stay that was in its original construction 
if it became under legal challenge. Up to that time the Monterey Amendment could not 
have been in effect. 
 Under the heading, “ANALYTICAL METHOD,” the critical question that is 
posed does not readily follow from the Court’s dictum that 18(b) posed a serious question 
concerning the effects of “paper water.” The question should be faithful to the Court’s 
surmise regarding the seduction of city and county planners, not speculation on whether it 
would of itself slow the pace of growth. The proposed analytic approach does not deal 
with the issue raised by the Court regarding 18(b). The Court also stated what 
analytically would be required to study the impact of invoking 18(b). The Court, taking 
from one of the comments on the EIR, stated that “The DEIR must analyze this ‘no 
project’ alternative if we are to take any of it seriously. The analysis must include a 
parametric analysis of alternative levels of a lowered project yield tested by use of 
DWR’s simulation model to establish which level of yield provides for the maximum 
reliability of deliveries given some tolerable threshold for failure to meet the requests(i.e. 
with what frequency will Article 18(a) be allowed to be invoked and with what 
consequences.)” The quantitative requirements for this analysis cannot be more clearly 
stated and that should be the starting point in defining the required analytic method. 



COMMENTS ON THE STUDY BY THE BROOKINGS INSTITUTE 
 

“CITY GROWTH AND THE 2000 CENSUS: 
WHICH PLACES GREW, AND WHY” 

 
By: Arve R. Sjovold 

 
September 15, 2003 

 
 
 The Brookings study is being cited by the DWR/EIR consultant team as some of 
the evidence to be relied on for the analysis of growth inducement in the EIR. At a 
previous EIR committee meeting, questions were raised concerning the applicability of 
this particular study to the question of growth and growth inducement. A careful review 
of the study report raises more serious questions as to whether the study is useful for any 
purpose. Its presumptuous title begs the question as to whether this body of research can 
really answer the question as to “why” places grew. 
 The study’s interpretations depend strongly on the results of a multiple regression 
result relating rates of growth to posited explanatory variables. The study’s authors offer 
no rationales or hypotheses why these particular variables were selected or any comments 
on other variables tested and rejected. The study states that all of the variables used in 
their multiple regression equation tested significantly and that the regression equation 
explains 43% of the variation found in the set of city growth rates used as the dependent 
variable. Little other analysis of the validity of the regression result is offered in the study 
report. An inspection of the limited regression results presented in the study report begs 
for much more analysis of the regression exercise. 
 First, the choice of dependent variable is the published census data on city growth 
over the last decade of the twentieth century. Now it is well known that formally 
designated large cities used for census data have strict boundaries and are incorporated. 
There is no assurance that a city’s incorporated boundaries remain constant between 
censuses. It is a well known fact that many cities show rapid growth by annexing rapidly 
growing bedroom communities surrounding them. Other large cities may not experience 
any such annexations because they are already hemmed in by other incorporated cities. 
An example of the latter is Los Angeles or even San Francisco, which long ago filled in 
the entire area encompassed by San Francisco County. However, in the early history of 
Los Angeles, there were many annexations of surrounding communities, basically 
because Los Angeles had a developed water supply that could be used to expand some of 
these surrounding communities. The census does not distinguish cities by how they grew. 
The study report makes no mention if there was any attempt to normalize the data to take 
in to account the effects of annexations in the data base. This one deficiency alone 
disqualifies the study for any possible use. 
 If the study can survive the questionable data base, its merit as a scientifically 
correct regression exercise is thoroughly wanting. Such a regression exercise would begin 
with a discussion of dependent and independent variables and the hypothesis on why they 
might be connected. The discussion would also inquire as to what is the correct form for 
the regression analysis. None of this is apparent in the study report which leaves the 



reader with very little confidence in its purported results. The following are questions 
raised regarding the correctness of the inquiry. 
 

1) Given the range of growth rates evidenced in the data one has to question the 
choice of independent variable form. A more suitable choice would have used 
a proportionate form such as the logarithm of the ratio rather than the crude 
percentage. In support of this choice one should take notice of the range in 
crude growth rates shown which span from single digit percentages up to 
85%. 

2) The form of the regression equation is simple linear. The question is raised as 
to whether other forms were tested. Log-linear? Non-linear? Additive error 
terms? Multiplicative error terms? These are all questions that should be 
addressed at least qualitative before the regression is even started. The inquiry 
in to equation forms should also posit the expected effect of each of the 
variables; e.g., should it have a positive effect or a negative one? None of this 
appears to have been done. Without this type of inquiry one is left with trying 
to rationalize the results obtained without a unifying thesis. At best this is very 
poor science. 

3) The residuals from the regression analysis, that is, the differences between the 
actual and predicted dependent variable, growth, do not shown even a close 
approximation of randomness, which indicates that there are very likely 
additional, important explanatory variables to be included. 

4) The study makes the claim that the regression result explains 43% of all the 
variation evident in the dependent variable across all of the cities over 
100,000 population included in the study. This is clearly not a true statement 
for the city groups that grew less than 10%. Here the results shown in Tables 
2, 3, and 4, show variations in the predicted growth that are far greater than 
that inherent in the dependent variable. Indeed, the regression equation for 
these groups adds significant variation and is without any explanatory power 
whatsoever. The authors’ claim is not warranted. 

5) Looking at some of the textual matter in the report there are some curious 
presentations that deserve explanation. The report talks about temperature as 
an explanatory variable; a chart is shown portraying growth rate against “Avg. 
daily Jan. temp(F), 1981-1990,” but the regression equation uses the variable 
“temp” as the mean July temp. Is the text right? The text in general does not 
try to maintain fidelity to the regression equation. In fact, the reader is left 
with the notion that the text could have been written without benefit of the 
regression result.  

 
Much more could be written about the deficiencies of this study or of questions  

that should be addressed. If this study is to be taken as an objective evaluation of the 
reasons cities grow these deficiencies and questions must be addressed and peer 
reviewed. As it stands it is extremely poor science and very poor practice in the art of 
regression analysis. 
  



COMMENTS ON MEETING SUMMARY (9/17/03) 
AND DISCUSSION PAPER #3 

 
By:  Arve R. Sjovold 
November 17, 2003 

 
USummary Paper 
 
 With regard to the initial position articulated by John Davis on the approach to 
growth analysis, I would just reiterate that the two steps he announced is not acceptable 
to me. The analysis of the impacts of the project on growth must not be conditioned on 
whether or not more water from the Delta is withdrawn under the auspices of the project. 
It is vitally important to note that there can be fundamental impacts in contractor regions 
from this project even if no additional water is withdrawn from the Delta. I believe the 
three bulleted comments regarding this issue expresses the concerns. 
 Of the numerous committee comments noted in the extensive list of bulleted 
items, I have a serious concern with the equivocal language concerning the possible use 
of the Brookings Institute Study. I have reviewed this study and it does not conform to 
even the rudimentary scientific methods and is totally without merit. This does not say 
that the conclusions of the authors may be wrong; it does say that their study in no way 
can be used as scientific support of those conclusion. Their conclusions should have no 
more weight than the individuals who wrote them. 
 I also am strongly in favor of establishing a rigorous definition of what water we 
can include in the term “reliable delivery.” I believe I have on several occasions stated 
that only Table A deliveries should be considered under that term. Because “interruptible 
water” is just that it cannot be considered as reliable in character. 
 These are my most important concerns with the summary paper. 
 
UDiscussion Paper #3 
 
 Under “Scenarios,” subhead “Proposed project scenario,” I should note that the 
post project impacts from 1995 to present cannot be known because the project includes 
the settlement agreements which did not become effective until about a year ago. So there 
is a significant task to discern what additional impacts may have occurred it the project 
with settlement agreements had been in effect since 1995. 
 On the question of the amount of transfers that have taken place, the descriptions 
must be clear that the 41,000 acre-feet is not final and therefore there is a potential of 
57,000 acre-feet remaining under the Monterey provisions that still could be transferred, 
not simply the 18,000 acre-feet which presumes that the 41,000 acre-feet is final. 
 Under the subhead “No Project Alternative A Scenario,” the discussion is too 
brief and omits significant information. There is a question as to whether DWR on its 
own initiative can reduce charges during hardships without informing the Bond 
Underwriters and holders. After all it is there money that is at risk. Second, it seems to 
me that the financial difficulties that some of the Ag districts in Kern faced should first be 
addressed to Kern County Water Agency, the entity that actually holds the contract with 



the State and which has pledged its tax base to make payments. Only if Kern County 
Water Agency refuses to make payments can default to DWR be declared. 
 There is also the question if under pre-Monterey how Ag-to-urban transfers were 
to be considered under Article 18(a) of the contract. Clearly, if such a transfer occurred 
the risk that Ag bears during shortages would make such entitlement increments worth 
very little to urban.  
 In the last paragraph of the No Project Alternative A Scenario, the depiction is to 
brief. It is also too speculative in what it states would be likely. I think that it is also 
important to point out that if the Kern Bank had been fully developed by DWR the 
benefits of this south-of-Delta storage would benefit all the contractors and so would 
have to be figured in the calculations of what reliable deliveries might be. I also think that 
we should be absolutely clear as to the full extent of possible development that might 
have obtained with the Kern Water Bank. I think that there was early analysis that 
considered 1 million acre-feet of storage capability. 
 With regard to the No Project Alternative B Scenario, the first sentence seems too 
speculative to me. If DWR had started the process in 1994/1995, one could fairly ask if 
the Monterey Meeting would have occurred at all. There may have been other meetings 
but they would have had a different agenda. The speculation that 2 to 2.2 million acre-
feet for the minimum project yield would be the likely range is misinformed. The average 
delivery from 1992 to 2002 is actually just over 1.9 million. Thus, one would expect that 
if we are to select ad hoc a range to guide the study that it should embrace the historical, 
recent average. 
 So far we have heard only that changes in Table A downward are only likely to 
change contractors’ access to UsurplusU water, not all SWP water and it is not quite 
obvious why urban contractors would see less of it. If we create more surplus water we 
increase the possibilities for urban contractors to bid for and receive surplus water. It is a 
matter to be shown by the EIR study whether or not urban access is affected and in which 
direction. I also think that the statements in the next paragraph are without foundation 
and in fact may not be right. Whether or not contractors would develop additional 
groundwater storage south of the Delta under this scenario is very speculative and I 
would encourage the EIR consultant to cast it in that language. The statement regarding 
the change in acreage of permanent crops needs modification. At this time we can only 
state that there would be a shift in the type of permanent crops grown; not all permanent 
crops have the same applied water requirement. The sentence that speculates on the 
responses of Ag and urban contractors to the change in Table A amounts is 
argumentative.  
 Finally, the last paragraph begins with a very speculative statement that really 
requires some support. I don’t believe that the record will show unequivocally that water 
agencies develop supply well in advance of demand. We do create the illusion in 
contracts that we have done so but the facts on the ground seem to indicate otherwise. 
 
UUse of CALSIM II 
 
 There is much yet to be studied by the modeling subcommittee before its finding 
can be a clear guide to the EIR evaluations. However, the recitation that is presented here 
is fair statement of what has been discussed to date. Even so I do have a few comments. 



 The statement regarding why the Kern Water Bank is not modeled must be 
corrected to note that the no project scenarios will require it because it was then still a 
part of the SWP. Having said that, I think that even if it is now outside of the system it 
still deserves to be included in the model explicitly since it figures so prominently in the 
use of surplus and EWA water. In fact, this general concern can be probably be addressed 
to CALSIM II in general since it seems to have been formulated after Monterey. 
 In conclusion, my general feeling about the Discussion Paper #3 is that is too 
loose in its speculations as to what would be the foreseeable course of events under the 
different scenario. I would like to see either some logical explanations for some of the 
statements or some other support. 
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March 12, 2004 

Via email and U.S. mail 
Jerry Ripperda 
Department of Water Resources 
Division of Environmental Services 
3251 S Street 
Sacramento, CA 95816-7017 

Re: Plaintiff Representatives’ Preliminary Comments on “Draft Action Outline: Monterey 
Settlement Agreement Attachment B Guidelines to Assist Municipal and Industrial Contractors in 
Providing Accurate Information to Land-Use Planning Agencies” 

Dear Mr. Ripperda: 

The plaintiff representatives on the EIR committee appreciate the opportunity to provide 
their preliminary comments on the draft action outline for the forthcoming  “Attachment B” 
guidelines to assist municipal and industrial contractors in providing accurate information to land-
use planning agencies, distributed at the February 18, 2004 “Monterey Plus” EIR meeting. 

It is unclear to us whether the action outline is intended simply as a background paper “to 
assist plaintiffs and contractors” in their role as consultants on these guidelines, or as an early draft 
of the guidelines themselves.  In our view, the draft action outline lacks the breadth and specificity 
needed to satisfy the latter purpose.  In these preliminary comments, we identify in a general way 
subjects that should be addressed in a draft version of the guidelines, focusing mostly on their legal 
context.  We have also requested our technical consultants to assist DWR in developing more 
specific recommendations to assist land-use planning agencies. Since DWR is already more than 
two months behind the publication date listed in the “Monterey Plus” settlement agreement, we 
trust and expect that DWR will accord a high priority to working with us on a new version of the 
guidelines that achieves their intended purposes. 
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These purposes are clarified in the settlement agreement.  Attachment B, paragraph 2 
provides that  “DWR shall develop and by January 1, 2004 publish guidelines to assist Municipal 
and Industrial Contractors in providing accurate information to land-use planning agencies with 
jurisdiction within the Contractors’ respective service areas regarding local and regional programs 
to manage or supplement [State Water Project] supplies.” Attachment B, paragraph 3 places a 
continuing obligation on DWR to provide assistance enabling M&I contractors to provide complete 
and accurate information to land-use planning agencies.  That assistance must “assure that local 
land-use decisions reflect accurate information on the availability of water from state, local and 
other sources.”  

The draft action outline provides a partial list of laws requiring planners to assess water 
supply reliability, and links addressing implementation of these laws. We agree that discussion of 
these laws provides valuable context for analyses of water reliability.  However, the outline omits 
key parts of the legal context, including the Monterey Amendments court ruling and settlement 
provisions, CEQA case law addressing water reliability assessment, and other legal and regulatory 
constraints affecting the reliability of water deliveries.  Moreover, the outline must do more than 
describe existing laws to be useful for planners. The sources in the draft outline would not provide 
planners with guidance that they would need to comply with existing laws, and to credibly address 
uncertainties and inaccuracies that have plagued projections of water availability.  Finally, the 
“links” section is missing sources of valuable information that should be incorporated into the draft 
guidelines. 

Legal Discussion 

DWR’s draft action plan describes some, but not all, of the laws applicable to the 
relationship between land use and water planning.  While this information is useful, guidelines 
based upon these descriptions alone would not satisfy the mandate of Attachment B, principle 2, 
which requires DWR to prepare a report on water supply reliability.  
 

Our preliminary comments focus on several general improvements that DWR should make 
to its discussion of applicable law in the draft guidelines.  Although the discussion will need to be 
succinct and readable to be useful for planners, it should address the following: 
 

• The discussion should provide an overview of the ways in which the various laws interact 
and of the overall legal scheme that they create. 

 
• The discussion should summarize pertinent provisions of the Monterey Amendments court 

ruling and settlement agreement. 
 
• The discussion should describe requirements for water supply reliability analysis under 

CEQA and associated case law. 
 
• The discussion should list other legal and regulatory constraints affecting the reliability of 

water deliveries. 
 
• The discussion of SB 221 and SB 610 should clarify, and be more specific about, the ways 
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in which those bills make assessment of reliability a legal necessity. 
 
1. The Absence of an Overview 

 
The draft action plan provides information specific to SB 221 and SB 610, without 

providing a general summary of how those laws require analysis of reliability, or how those laws fit 
with CEQA and other laws to create an overall legal scheme requiring land use planners to address 
the reliability of their water supplies.  We urge DWR to open its discussion with such an overview, 
which we believe will help frame the more specific discussion that follows. That overview should 
survey the relevant statutes, case law, and project contracts that relate to assumptions about water 
reliability. 
 

2. Monterey Amendments Court Ruling and Settlement Agreement 
 

Given the origin of the guidelines requirement, the draft guidelines must discuss the 
Monterey Amendments court ruling and subsequent settlement agreement that gave rise to these 
guidelines.  In Planning and Conservation League v. Department of Water Resources (2000) 83 
Cal.App.4P

th
P 892, the Third District Court of Appeal recognized that “the allocation of water to one 

part of the state has potential implications for distribution throughout the system.” (Id. at 907.) 
Rejecting the EIR prepared by the Central Coast Water Authority as prejudicially defective, the 
court ordered DWR, the agency possessing  “a statewide  perspective  and expertise,” to serve as 
lead agency and prepare an entirely new EIR. The ruling openly criticized the false expectation that 
the SWP will deliver on “entitlement” levels of 4.23 million acre-feet when the project’s historic 
capability has been roughly half this level or less.   The court drew this conclusion from data 
reported in DWR’s Bulletin 132 series, also citing DWR’s acknowledgement there that the SWP 
“does not have the storage facilities, delivery capabilities, or the water supply necessary to deliver 
full amounts of entitlement water.”   (Id. at 912.)   

 
Recognizing a “huge gap between what is promised and what is delivered,” the court in 

Planning and Conservation League observed that “the [e]ntitlements represent nothing more than 
hopes, expectations, water futures, or as the parties call them, ‘paper water’.”  (83 Cal. App. 4P

th
P at 

908.)  The court found that public comments assessing the “paper water” problem, including those 
of plaintiff organizations, “corroborate the common sense notion that land use decisions are 
appropriately predicated in some large part on assumptions about the available water supply.  There 
is certainly the possibility that local decision makers are seduced by contractual entitlements and 
approve projects dependent on water worth little more than a wish and a prayer.”   (Id. at 915.) 

 
The new guidelines will need to replace the “aura of unreality” criticized in Planning and 

Conservation League with information that is sufficiently rigorous to allow planners to base their 
decisions on available supplies rather than paper entitlements.  They must disclose contract 
provisions framing expectations about water supply, notably those in article 18 and article 21. They 
must specifically describe the new contract revisions and other DWR commitments in the 
settlement agreement directed at the paper water problem.  These include removal of the term 
“entitlement” from operative provisions of the project contracts, the biennial report requirement 
mandated in new article 58, and DWR’s continuing duty under attachment B to assist M&I 
contractors in ensuring that local land-use decisions are grounded in accurate information about 



 4

water availability.  
 
The guidelines must also explain that crucial issues relating to M&I expectations of water 

availability are still being addressed in the “Monterey Plus” EIR mandated in the settlement 
agreement.  They must inform the reader that while the court-ordered agreement allows for interim 
implementation of the Monterey Amendments and “Attachment A” amendments, DWR will not 
render its final Notice of Determination on the entire project until after the new EIR has been 
completed and certified. See Settlement Agreement, §§ II, VII.B, C. G.  The agreement’s 
restrictions on approval of new projects relying on the decertified Monterey Agreement EIR must 
also be disclosed.  See id, § VII.A. 

 
Although the information in the preceding paragraph will already be obvious to some 

contractors and planners, recent experience with Monterey-based transfers in local planning 
underscores that it is essential for DWR’s guidelines to state it anyway.  For example, the 
settlement agreement designates a specific list of completed Table A transfers as “final,” and 
excludes from that list the proposed transfer of  41,000 acre-feet from Kern County Water Agency 
to Castaic Lake Water Agency, which is recognized as the subject of still-pending litigation.  (See 
Settlement Agreement, §§ III.D and attachment E (listing “final” transfers); § III.E (agreement on 
Kern-Castaic transfer).)  In the new “Monterey Plus” EIR, DWR must conduct its own 
environmental review of that transfer, along with others relying upon the Monterey Amendments. 

 
Yet planning documents submitted to the Los Angeles County’s Regional Planning 

Department have repeatedly, and at least twice in just the past few months, relied upon 
representations from the Castaic Lake Water Agency that this water is already a secure part of its 
Table A amount.  (West Creek Project, No. 98-008; River Village Project, No. 00-196.)  
Clarification of these points in the new guidelines would help ensure that local planning decisions 
are not grounded in a false expectation of finality. 
 

3. CEQA and Water Supply 
 

Guidelines for land-use and water supply planning would be incomplete without discussion 
of CEQA and its relevant case law.  CEQA establishes requirements that overlap partly, but not 
completely, with the requirements of SB 221 and SB 610. CEQA applies to projects to which those 
bills do not, and establishes rigorous procedural and substantive requirements that extend beyond 
those bills even where they do apply.  DWR’s draft action plan does not address CEQA, and the 
draft guidelines must do so. 
 

Planning and Conservation League is part of a long line of CEQA cases recognizing legal 
links between land use and water planning.  These cases indicate that a CEQA analysis of a project 
is legally deficient if it fails to identify the source of project water will come from.  The courts have 
reasoned that since water must come from somewhere and developing additional water supply will 
likely have significant environmental impacts, a project decision that fails to address its water 
supply leaves unanalyzed the impacts of developing that supply.  (See, e.g. Santiago County Water 
District v. County of Orange (1981) 118 Cal. App. 3d 818; Stanislaus Natural Heritage Project v. 
County of Stanislaus (1996) 48 Cal. App. 4P

th
P 182.)  These cases also indicate that a CEQA analysis 

may not stop at analysis of theoretical water rights; instead, planners must address whether the 
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water that would supply their projects exists in actuality as well as on paper. Planning and 
Conservation League v. Department of Water Resources, 83 Cal.App.4th at 915; Santa Clarita 
Organization for Planning the Environment v. County of Los Angeles (2003) 106 Cal. App. 4P

th
P 715; 

see Friends of the Eel River v. Sonoma County Water Agency (2003) 108 Cal. App. 4P

th
P 859.)  

Finally, these cases indicate that CEQA requires analysis of alternative supplies if the primary 
identified supply is not sufficiently reliable. (Kings County Farm Bureau v. City of Hanford (1990) 
221 Cal. App. 3d 692; Napa Citizens for Honest Government v. Napa County Board of Supervisors 
(2001) 91 Cal. App. 4P

th
P 342. 

A more comprehensive list of CEQA cases involving insufficient discussions of water 
resource impacts is appended to this letter. Taken together, these cases clearly establish that under 
CEQA, planners who predicate their projects upon the availability of SWP water must fully analyze 
the reliability of that water. Since the State cannot reliably deliver the full Table A amounts, those 
planners must also analyze the availability of, and the impacts of using, alternatives to that water.   
 

4. Legal and Regulatory Constraints on Deliveries 
 

Under the settlement agreement, DWR must provide assistance to ensure that local land-use 
decisions reflect accurate information not only on the availability of water from the SWP, but from 
local and other sources as well. To provide useful guidance for all of these sources, the guidelines 
must provide information about other regulatory and environmental constraints on deliveries 
besides those already mentioned.  Although a full list is beyond the scope of these preliminary 
comments, a partial list would include Delta water quality standards, endangered species 
requirements, competing water rights, elements of the CALFED program, area of origin laws, and 
constraints on the export or use of groundwater. 
 

5. The SB 221/SB 610 discussion 
 

Most of the draft action plan describes these two companion bills and provides links to 
additional information.  It notes that these laws increase the legal linkage between land use and 
water supply planning, and also describes the ways in which an urban water management plan can 
be used to help satisfy the requirements of SB 221 and SB 610. 

 
All of this is helpful, but this description would leave planners without key information 

about the stringent requirements of SB 221 and 610.  The description does not indicate that both 
laws require that the detailed water supply availability information include not only identification 
of water sources but also detailed assessment of their reliability.  (Gov. Code § 66473.7(g); Water 
Code §§ 10631(c), 10910(d).)  Likewise, both bills require identification not just of targeted 
sources but also alternate sources in case the target ones might be insufficient. (Gov. Code § 
66473.7(b); Water Code § 10910(b).)  If those alternative sources do not yet exist, the planners 
must show that they will be developed.  All this information must support proof that water will be 
available to meet project needs. (See Gov. Code § 66473.7(b)(1).)  In short, both bills require more 
than just an assessment of water supply availability; they require demonstration of availability, and 
reliability assessment must be a core component of this demonstration.   

 
DWR’s description in the draft action plan might leave planners unaware of these 
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requirements, with the unfortunate result that that planner will fail to realize the essential 
importance of evaluating the reliability of the water he or she procures from DWR.  DWR therefore 
should revise its discussion of these laws to clarify the importance they place upon a detailed and 
accurate analysis of water supply reliability. 
 
Substantive Discussion of Availability and Limitations 
 

Although an accurate description of legal requirements is crucial, and has been our principal 
focus here, we anticipate that the heart of the document will provide substantive guidance on water 
resource availability suitable for land-use agencies. That guidance must recognize the range of 
variability in SWP supply and uncertainties about the extent to which it can reliably provide water. 
The guidelines need to provide a focused discussion of the delivery system and its natural 
constraints, environmental constraints on deliveries, and the record of historic deliveries.  They 
must also discuss predictions of future deliveries, accurately disclosing recently expressed concerns 
about the precision and reliability of these predictions. 

 
The information referenced in the draft action plan would not provide these agencies with 

meaningful guidance on how to address inaccuracies and uncertainties in the projections of water 
availability.  Some of these deficiencies are discussed in the peer review of CALSIM II, which PCL 
recently addressed in a February 2, 2004 letter to DWR.  To provide more useful guidance, our 
technical consultants are presently working on specific recommendations that would assist land-use 
agencies in using uncertain water supply projects, using multiple methods of projection as well as 
strategies intended to minimize the consequences of error. Those forthcoming recommendations 
will supplement these preliminary comments.  
 
 
 
 
Links Discussion 
 

The “links” section of the draft guidelines will also need to include sources other than those 
mentioned in the draft action plan. In addition to websites associated with SB 221 and 610, and 
DWR's guidance for implementing these laws, those links should at least include DWR’s Monterey 
Amendments and CALSIM sites, DWR’s reliability report and associated public comments, and 
information from the CALSIM peer review referenced in our February 2, 2004 letter. A fuller list of 
useful links will accompany our forthcoming substantive recommendations. 
 
 
Conclusion 
 

We hope that our efforts will contribute to a final set of guidelines that provide focused and 
understandable guidance to M& I contractors and land-use planners, enabling them to ensure that 
their decisions are grounded in accurate information about water availability.  Failure to do so 
would perpetuate the paper water problem discussed in Planning and Conservation League, 
encouraging inappropriate reliance on water supplies that may not exist in the future.     
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     Respectfully, 
 
 
     Roger B. Moore 
 
     Counsel to Plaintiffs 

  
Cc: Peggy Bernardy 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Appendix:  CEQA cases involving insufficient discussions of water resources 
 
People v. County of Kern (1974) 39 Cal. App. 3d 830 
 
People v. County of Kern (1976) 62 Cal. App. 3d 761 
 
Santiago County Water District v. County of Orange (1981) 118 Cal. App. 3d 818 
 
Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692 
 
Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal. App. 4P

th
P 182  

 
County of Amador v. El Dorado County Water Agency (1999) 76 Cal. App. 4P

th
P 931 

 
Planning and Conservation League v. Department of Water Resources (2000) 83 Cal. App. 4P

th
P 

892 
 
Napa Citizens for Honest Government v. Napa County Board of Supervisors (2001) 91 Cal. 
App. 4P

th
P 342 
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Save Our Peninsula Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal. App. 4P

th
P 

99 
 
Friends of the Eel River v. Sonoma County Water Agency (2003) 108 Cal. App. 4P

th
P 859 

 
Friends of the Santa Clara River v. Castaic Lake Water Agency (2002) 95 Cal. App. 4P

th
P 1373 

 
Santa Clarita Organization for Planning the Environment v. County of Los Angeles (2003) 106 
Cal. App. 4P

th
P 715 
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April 6, 2004 
 
Delores Brown 
Chief, Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Re: Plaintiff representatives’ preliminary comments on Draft Table 6-3A: 
“Analytical Methods for Determining Potential Effects of Monterey Amendment on SWP 
Operations” 
 
Dear Ms. Brown and staff: 
 
 This letter provides the plaintiff representatives’ initial comments on draft table 6-3A for the 
forthcoming “Monterey Plus” EIR. We will have further suggestions as DWR refines its attempts to 
accurately analyze the potential range of project impacts.  The draft table, distributed at the March 
17 EIR committee meeting, provides a capsule summary of many of the provisions in the original 
Monterey Amendments. The table attempts to identify whether each provision is expected to have a 
“potential effect on SWP or contractor operations.”  It also identifies whether the “primary 
analytical method” in the EIR for each provision would be CALSIM II or another method. 
 
 We begin with a series of general comments. If DWR wishes to use this table, it must more 
clearly identify the listed provisions of the Monterey Amendments and address their cumulative and 
interrelated operation. DWR also needs to clarify the intended use of the table in its forthcoming 
CEQA analysis, the standard used to identify potential effects, and the reasoning informing its 
choice of primary analytical method. We also provide specific comments, focusing on several items 
presently listed as having no potential effect that in our view deserve careful assessment. These 
comments are not intended to supersede, or substitute for, our more thematic comments about 
potential project impacts in meetings of the EIR committee and scoping comments submitted last 
year. 
 

Although a refined and corrected version of the table might assist in identifying some initial 
priorities for analysis in the EIR, we strongly recommend against its use as a template to summarily 
eliminate items from CEQA analysis, or as a substitute for DWR’s duty to provide a statewide 
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assessment of the direct, indirect and cumulative environmental impacts of the project.  We look 
forward to working with DWR as it refines its summary of project provisions and brings to fruition 
its statewide assessment of project impacts, alternatives, and mitigation measures.  As anticipated in 
the appellate ruling directing the preparation of this EIR, DWR’s analysis must “fully inform the 
decision makers and the public of the environmental impacts of the choices before them.” 
(Planning and Conservation League v. Department of Water Resources (2000) 83 Cal.App.4th 893, 
920.) 
 
General Comments 
 
 The one-line summaries in the draft table do not sufficiently explain listed provisions in the 
Monterey Amendments so that a reader without prior expertise could intelligibly follow the 
checklists on potential effects and analytical methods.  We recommend that in Chapter 6, if not 
earlier, the EIR provide a fuller description of each of the Monterey Amendment provisions being 
assessed for potential impacts. That description should also compare the amendments to the pre-
Monterey version of the contracts. Such descriptions are particularly important in light of the 
decertified 1995 EIR’s failure to adequately inform decision-makers and the public of the 
environmental consequences of the specific amendments.  Some of these amendments, such as the 
definition change in article 1(d), were not even referenced in the more general Monterey Agreement 
principles that were the focus of the 1995 EIR, while others received only a cursory or misleading 
description in the EIR. 
 
 As discussed at the March 17 EIR meeting, a central deficiency in the draft table’s division 
into discrete Monterey Amendment provisions is its failure to address the amendments’ cumulative 
and interrelated operation. Provisions listed in the table may well produce significant impacts by 
nature of their interaction with other provisions, even if taken in isolation they would not. Indeed, 
the original 1994 Monterey Agreement principles referred to a package of forthcoming 
interdependent provisions.  Focusing simply on isolated provisions would not be consistent with 
CEQA’s definition of a “project” as “the whole of an action, which has a potential for resulting in 
either a direct physical change in the environment, or a reasonably foreseeable indirect physical 
change in the environment.” (14 Cal. Code Regs., § 15378.)       
  
 The role of the draft table in the EIR’s assessment of project impacts is also unclear, since 
the table refers simply to potential effects “on SWP or contractor operations” rather than potential 
environmental impacts. Section III.C of the Settlement Agreement anticipates review of “the 
potential environmental impacts of changes in SWP operations and deliveries” resulting from the 
project as only one of a longer list of items that at minimum must be addressed in the new EIR. 
Quantitative studies must also be directed to environmental impacts and not merely to project 
operations, since not all environmental impacts will be precisely correlated with operations impacts. 
 
 The table also does not identify its standard of review for identifying “potential effects” on 
project or contractor operations.  At the March 17 meeting, the draft table was analogized to a 
CEQA initial study, in which a “yes” response would signify that a fair argument could be made of 
significant effects.  For purposes of the specific comments below, we will therefore assume that if 
such an argument could be made, the checklist should answer “yes” rather than “no.”  Finally, the 
table does not describe the criteria used to select CALSIM II or “other” as the primary analytical 
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method.  On this point we incorporate by reference the concerns about CALSIM II raised in PCL’s 
February 2, 2004  letter.  As noted there, the EIR must come to terms with both the applications and 
limitations of the model if it is to be used to support DWR’s new project decision. 
  

A final general comment, while more mundane, is essential to a precise understanding of the 
amendments.  The Monterey Amendments of each contractor contain minor variations in 
numbering and sequence.  For example, amended article 12(f), referenced in the draft table, is 
article 12(g) in the Santa Barbara district’s contract.  A chart would be useful to cross-reference the 
parallel provisions in each revised contract. 
 
Specific Comments 
 
 For the reasons set forth in our general comments, we consider it premature to evaluate any 
tabulation of the effects of the Monterey Amendments, and believe that it is more appropriate to 
think in terms of initial priorities for DWR’s forthcoming CEQA analysis.  With these 
considerations in mind, we identify several provisions listed as “no” on the checklist that in our 
view are likely to merit a “yes” response, and at minimum deserve more careful assessment in the 
EIR.   We also suggest the need for further clarifications in the explanation of these provisions.   
 
Article 1(d) 
 
 This provision elevates an “assignee” to the status of contractor.  DWR has never clarified 
the scope and limitations of that assignment clause.  We are assuming, and it would be useful for 
DWR to clarify, that for any assignee to serve as a contractor, it must still possess the requisite 
taxing authority specified in the Burns-Porter Act. (Wat. Code, § 12937.)   Entities that have a 
contractual relationship with a SWP contractor but lack that authority, such as the Central Coast 
Water Authority or the Kern Water Bank Authority, would not qualify as “contractors” under this 
provision.  Our understanding is that KWBA would also not qualify as an assignee for the further 
reason that has not been assigned a contract “of the type” published in DWR Bulletin 141, as 
required by article 1(d). 
 
 If DWR intends to apply this provision in a more open-ended manner, however, it could 
have substantial effects on SWP operations, and the operations of the contract would need to be 
studied quantitatively to evaluate potential impacts on deliveries.  The definition change could be 
highly significant if, for example, it allowed the KWBA to have full access to the facilities of the 
SWP, or to claim access to the subsidized power rates presently accorded contractors when it 
pumps from and inject water into the bank. Similarly, such effects could occur if CCWA no longer 
had to seek approval from its underlying SWP contractor (Santa Barbara Flood Control and Water 
Conservation District) for any requests to DWR. As a starting point for evaluating prospective 
impacts, DWR and the contractors should provide a list of any present or prospective assignees. 
 
Article 1(hh) 
 
 The EIR needs to address whether the addition of new items to definition for “Water System 
Facilities” could produce additional environmental impacts.  The revised definition also excludes 
from the definition of “water system facilities” land acquired for the Kern Fan Element after 
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December 31, 1995.  That change could be significant in combination with article 52 on the Kern 
Water Bank, which is already acknowledged to affect SWP and contractor operations.  
 
Article 1(jj) 
 
 The definition of “interruptible water” provided here is a substantial departure from “surplus 
water” as defined and limited in article 21 of the pre-Monterey contracts.  See, e.g., article 21(a)(2) 
(defining “surplus water”), 21(g) (identifying restrictions on deliveries).  Taken in combination 
with changes in article 21, this definition could substantially affect project operations, and requires 
careful assessment in the EIR for potential environmental impacts. For example, DWR must 
address whether the revised definition would remove environmental constraints on the delivery of 
interruptible water, and whether it could facilitate the development of economies in reliance on 
water exceeding the amounts DWR can reliably deliver. The draft table already lists amended 
article 21 as having a potential effect on SWP and contractor operations, and the definition change 
in article 1(jj) is an integral part of that revision.  
 
Article 12(a)(2) 
 
 The provision addressing the amounts, times, and rates of delivery is amended to include 
express reference to delivery of annual quantities allocated in accordance with revised article 18.  
DWR needs to analyze this provision to clarify whether it affects project operations rather than 
simply changing nomenclature. If the revised definition were construed in a manner that ignores or 
minimizes constraints on delivery systems, it would potentially encourage deliveries that may not 
be achievable. 
 
Article 12(f) 
 
 This amendment adds a new provision to the SWP contracts establishing a list of priorities 
in the event of conflicts.  Although the one-line summary in the draft table describes it as 
“clarifying” these priorities, DWR needs to analyze whether the list could produce operational 
changes rather than simply clarifying pre-Monterey procedure.  (The term “interruptible” water, 
referenced in items two and six on this list, is not part of the pre-Monterey project contracts).  We 
have previously expressed concerns to the EIR committee that the procedure for setting the 
amounts, times and rates of delivery might facilitate the “gaming” of the system, allowing low 
initial table A “requests” to be followed by much higher “interruptible” deliveries.  The quantitative 
evaluations in the EIR must analyze the potential for gaming of the system, and DWR must 
consider how it can ensure against that potential. 
 
Article 21 
 
 The draft table correctly recognizes that implementation of the new “interruptible water 
service” provision would affect SWP and contractor operations. The evaluations of impact must 
also consider the consequences of water rates. 
 
Article 25(d)(3) 
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 The Monterey Amendments revise this provision, relating to the criteria for interim 
adjustment in the allocation of power costs, so that it is based upon April revisions in delivery 
schedules for “project and nonproject water for contractors,” instead of merely revisions in 
deliveries of table A amounts. The EIR, which needs to consider quantitative impacts on power as 
well as water deliveries, should analyze how deliveries of non-contract water (and the rights of non-
contractors) may affect power rates. The definition of “contractor,” as discussed above, may also 
affect the analysis of this issue. 
 
Article 51 
 
 As was generally acknowledged during discussions of the project description last fall, 
article 51 is among the most important structural revisions in the SWP system initiated by the 
Monterey Amendments.  Among other revisions, article 51 changes the way that DWR addresses 
revenues exceeding the cost of operating the SWP system.  In PCL v. DWR, the court of appeal 
recognized the interrelationship between revised articles 18 and 51 in the Monterey Amendments.  
The court “agree[d] with plaintiffs that inclusion of article 51 in the amended contracts implies that 
DWR and the contractors have forsaken their expectation that the SWP facilities will be built as 
planned and will deliver 4.23 MAF of water annually.  Article 51 allows contractors a rebate for the 
costs previously assessed for facilities that have never been built.  Indeed, fiscal and environmental 
pressures militate against completion of the project.”  (83 Cal.App.4P

th
P at p. 914, n. 7.) 

 
 The new EIR must carefully analyze the environmental implications of article 51 as an 
integral part of the Monterey Amendments, rather than summarily assuming that because this 
provision is “economic” in nature it would not contribute to such impacts.  Although CEQA does 
not require analysis of purely economic or social changes, it requires analysis of environmental 
impacts that can be traced to such changes.  (See, e.g., 14 Cal. Code Regs, § 15131; San 
Franciscans Upholding the Downtown Plan v. City and County of San Francisco (2002) 102 
Cal.App.4P

th
P 656, 695-98.)  Here, the EIR must analyze the relationship between articles 18 and 51, 

and must compare the project to the no-project scenario in which table A amounts are reduced 
without article 51 rebates.  The EIR must also evaluate the environmental consequences of article 
51’s effect on water rates, and consider the financial adjustments made in article 51 when making 
its assessment of project alternatives and mitigation. 
  
Article 52 
  

The draft table correctly recognizes that this provision, addressing the conveyance of the 
Kern Water Bank, will have potential effects on SWP and contractor operations.  However, 
footnote “e” to the table contains the further statement that this article “virtually eliminates the 
possibility that the Kern Water Bank would be developed as part of the SWP.”  That language 
should not be used to supersede the duty, under section III.F of the Settlement Agreement, for 
DWR to prepare its own  “independent study” in the new EIR and exercise its “judgment regarding 
the impacts related to the transfer, development and operation of the Kern Water Bank in light of 
the Kern Environmental Permits.” 
 
Conclusion 
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 We hope that our general and specific initial comments on Draft Table 6-3A are useful to 
assist DWR in its efforts to establish initial priorities for EIR analysis. However, the draft table 
would be counterproductive if it is used to summarily exclude analysis of Monterey Amendment 
provisions, or compromise DWR’s duty to provide the full measure of analysis required under 
CEQA and the Settlement Agreement. 
 

 
       Respectfully, 
 
        
       Roger B. Moore 
 

      Counsel to Plaintiffs 
  
 
  
 
 
 



 ROSSMANN AND MOORE, LLP 
 Attorneys at Law 
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July 20, 2004  
 
Delores Brown 
Chief, Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Re: Plaintiff representatives’ comments on status of EIR committee work for the 
“Monterey Plus” EIR 
 
Dear Ms. Brown and staff: 
 

This memo briefly lists several of the plaintiff representatives’ key procedural and 
substantive concerns in advance of tomorrow’s “Monterey Plus” EIR committee meeting, the first 
meeting since April due to the meeting cancellations in May and June.  We appreciate the attention 
to some of our previous suggestions evident in tomorrow’s agenda, including the scheduling of a 
discussion of SWP financial structure, the revival of the modeling subcommittee, and the 
continuation of our discussions of CALSIM II.  

 
Nonetheless, we remain concerned about the lack of significant progress on foundational 

issues, and the amount of unfinished business that remains. We therefore offer these guideposts in 
the hope of assisting DWR in producing an EIR that can “fully inform the decision makers and the 
public of the environmental impacts of the choices before them.” (Planning and Conservation 
League v. Department of Water Resources (2000) 83 Cal.App.4th 893, 920.) 
 
Procedural Concerns 
 
 Although we appreciate that summer scheduling difficulties can interrupt the pace of work, 
cancellation of the May and June meetings came at a time in which the anticipated schedule of 
work on the EIR had already slipped significantly.  A handout in June 2003 estimated that work on 
the Final EIR was expected to be complete by October 2004.  By November 2003, that estimate 
was revised to February 2005.  In February 2004, the estimated time for the Final EIR moved to 
May 2005.  The present estimate in the July 2004 meeting handout is that the Final EIR will be 
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published in November 2005.  Completion of work on the Final EIR therefore remains as far away 
as was expected more than a year ago. 
 
 The schedule revisions reflect in part the EIR committee’s recognition of the complexity 
and depth of matters to be addressed in the EIR, and we would not recommend a path that would 
shortchange the substance of the EIR to expedite its completion.  Nonetheless, the schedule changes 
also underscore the need for the committee to make the most productive possible use of time, with 
maximum participation.  To that end, we reiterate several suggestions.  If at all possible, new 
substantive analysis should be distributed to committee members ten days or more before the 
meeting.  Committee members should be notified at least three weeks in advance of any meeting 
cancellations or changes in schedule.  Finally, at least until significant progress is made on the 
issues noted below, meetings should cover all or most of the day rather than only a few hours in the 
afternoon.   
 
Substantive Concerns 
 
 Although the committee has worked cooperatively to make progress on some issues, we 
have seen little evidence of significant progress thus far on two significant ones that have been the 
subjects of recurring discussion. We have repeatedly raised concerns about the lack of calibration 
and validation of the CALSIM II model, and limitations on its use as a predictive tool in this 
context. Sage Sweetwood’s February 2, 2004 letter to you highlighted the December 2003 findings 
the CALSIM II external review panel, which corroborated these concerns.  As several plaintiff 
representatives discussed at the April meeting, these concerns go directly to the credibility and legal 
adequacy of the environmental analysis in the forthcoming EIR. At the April meeting, DWR 
committed to prepare a matrix addressing its approaches to the use of CALSIM II in light of recent 
criticisms, including those of the peer review panel.  We are glad that a CALSIM II update is on the 
agenda for tomorrow, and hope that this is a sign that DWR is taking these criticisms seriously. 
 
 The assessment of growth inducement is a second area in which little progress has been 
made so far despite recurrent discussion and critique.  The EIR team’s first attempt to address this 
issue, presented in a discussion paper last summer, placed erroneous emphasis on a general 
nationwide Brookings Institution survey of urban population growth that has no bearing on the 
specific connections between water and growth in California.   Those connections have been a 
hallmark of California history since before the time of William  Mulholland.   
 

The second attempt, presented this February, erred by focusing simply on the general plan 
stage, an approach that necessarily excluded analysis of the stages of decision-making in which 
water and growth are the most closely related. Indeed, a historic problem in California has been the 
widespread failure of general plans to adequately analyze long-term water reliability, a legacy that 
has prompted recent legislative reforms. DWR’s EIR  will stand on tenuous ground if its analysis 
attempts to fight what the court of appeal rightly called the “common sense notion that land use 
decisions are appropriately predicated in some large part on assumptions about the available water 
supply.”  (Planning and Conservation League, 83 Cal.App.4P

th
P at p. 915.) 

 
Both these previous approaches to growth assessment failed to adequately address CEQA’s 

standards for assessment of growth inducement.  As we have emphasized in the EIR meetings for 
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the past year, the CEQA guidelines expressly decline to limit findings of growth inducement to 
circumstances where there is a definitive causal link between water and growth. CEQA Guidelines, 
§ 15126.2(d) (projects that “could foster economic or population growth, or the construction of new 
housing, either directly or indirectly, in the surrounding environment”); id. (projects that would 
“remove obstacles” to population growth and those that “encourage and facilitate” other activities 
that could significantly affect the environment,  individually or cumulatively) (emphasis added).  
Growth accommodation, and not just growth causation, must be included in the analysis. CEQA 
case law is also consistent with this broader understanding of growth inducement.  (See, e.g., City 
of Livermore v. Local Agency Formation Commission of Alameda County (1986) 184 Cal. App. 3d 
53; Federation of Hillside and Canyon Associations v. Los Angeles (2000) 83 Cal. App. 4P

th
P 1252.) 

 
As reflected in the February 18, 2004 meeting minutes, the project team has promised to 

develop a “robust methodology” for growth analysis. Since growth inducement is not specifically 
mentioned in the July agenda, we hope to discuss a timetable for receiving and reviewing an 
approach to growth inducement that satisfies CEQA and does justice to the subject. 
 
 In addition to these two substantive areas, assignments remain from previous meetings. 
Several of these are noteworthy: 
 
• We are expecting to work with the EIR committee on an improved version of the 
“Attachment B Guidelines to Assist Municipal and Industrial Contractors in Providing Accurate 
Information to Land-Use Planning Agencies.”  Our preliminary comments on the previous version 
were submitted to DWR on March 12, 2004.  We expect to provide DWR with an additional set of 
technical suggestions during August. 
 
• We are expecting a revised version of the “Summary of State Water Project Operations and 
Historical Performance” in response to our comments on this summary dated March 25, 2004. 
 
• We are expecting a revised version of Draft Table 6-3A (“Analytical Methods for 
Determining Potential Effects of Monterey Amendment on SWP Operations”), which addresses our 
comments on this table dated April 6, 2004.   
 
 Finally, we are hoping that the July meeting can include some preliminary discussion of the 
timetable for addressing additional EIR issues that have received little or no attention so far. The 
EIR must include sufficient analysis to meet the requirements of CEQA and the specific 
commitments made in section III of the settlement agreement.  Additional issues are mentioned in 
more detail in the settlement agreement and in our March 2003 scoping comments, but several 
deserve specific mention here: 
 
• The EIR must analyze the direct and cumulative effects of the project, including potential 
environmental impacts of changes in operations and deliveries resulting from the project.  
(Settlement Agreement, § III.C.3.) 
 
• The EIR must analyze the potential environmental effects relating to Monterey-related 
transfers of Table A amounts, including the contested Kern-Castaic 41,000 acre-foot transfer and 
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the transfers referenced in attachment E to the settlement Agreement.  (Settlement Agreement, 
§ III.C.4.) 
 
• The EIR must include DWR’s independent study of the “transfer, development and 
operation of the Kern Water Bank in light of the Kern Environmental Permits,” framing  DWR’s 
exercise of judgment regarding the impacts of these. (Settlement Agreement, § III.F.)  That analysis 
must identify both SWP and non-SWP sources of water deliveries to the bank.  (Ibid.) 
 
• The EIR must develop and analyze a reasonable range of project alternatives, in addition to 
the no project assessment. 
 
Conclusion 
 
 We offer these comments in the spirit of constructive cooperation, hoping that they assist 
DWR in fulfilling a mutual desire for an exemplary EIR meeting the needs of decision-makers and 
the public. We look forward to working with DWR and the EIR committee on the issues identified 
here. 
 
      Respectfully, 
 
 
      Roger B. Moore 
 
      Counsel to Plaintiffs 
Cc: Peggy Bernardy 
 EIR Committee 
 
 
 



Section:  Draft Chapter 9 Monterey Plus EIR 
Agency: Comment Form 
Commentor Name:  PCL Preliminary Draft 
 8/23/04 
 
Comment 
Number 

Page 
Number 

Line, Figure, or 
Table No. Comment 

 4 5 [As presented, this draft chapter does not describe “the potential effects of the proposed project on the 

water supplies of the…CVP, CVP contractors and other water agencies.”  It also fails to include or 

adequately quantify the effects of key provisions of the project on SWP supplies]. 

 4 16 “…changes in management of SWP and non-project water.” 

 4 35-40 The draft notes that the historical record from 1995 to 2004 is of limited use because it is only a small 

part of the historical record.   

 

However, no disclaimer is made here about any limitations of the Calsim methodology used for the 

majority of the data presented in chapter, despite the fact that the model does not incorporate many of 

the Monterey Amendments provisions that affect the supplies analyzed in this chapter.   

 

Calsim data are presented in Figures WB-1, WB-2  to a fidelity of 1/10P

th
P of 1%, without comment as to 

its accuracy.  How many digits can be reported with confidence for these two charts? 

 

We are asked to believe that the model distinguishes Kern and Met deliveries within 0.1 TAF, amid 

estimated average annual deliveries to each of these agencies of up to 1000 TAF or more, an accuracy 

of 0.01%:  see Tables WB-4, WB-5, WB-6, WB-8, WB-13 and  WB-15. 

 

In the case of WB-6, Calsim results are reported to estimate the amount that the project changes Met 
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deliveries with a fidelity of +/- 0.007%.  

 

In the case of WB-7, WB-8, and WB-14, we are asked to believe that the model distinguishes changes 

in average deliveries to individual contractors within +/- 1 acre foot, 15 years from now. 

 

Again, if the usefulness of historical records of the actual amount of water delivered is questionable, 

then what is a reasonable estimate of the true accuracy of these modeled estimates?  How useful are 

these model results that do not include key Monterey provisions affecting supply? 

 5 4-6 It would be helpful to list each relevant Monterey management or other provision not reflected in Calsim, 

including carryover, turnback, terminal reservoir, out-of-area storage, KWB and non-project water. 

 6 3 “…millions of acre feet…in most years.”  In some years deliveries have totaled less than 1 MAF. 

 14 10-11 The CVP and SWP divert about 8 million a-f per year from the Delta:  is this a historic or modeled figure.  

Is there a projected trend?  Based on what assumptions? 

 14-15 Through line 

22 

Development of KWB was a physical change particularly relevant to Monterey.  Regarding changes in 
physical setting such as E Branch, DVL, KWB, conjunctive use facilities—how do these interact with 
Monterey non-project water, turnback, transfer, out-of-area storage and carryover provisions?  
 

 14-15 Through line 

22 

Enhancement of groundwater banking/conjunctive use infrastructure through local and state funding, 

particularly in the Kern area, has been a physical change. 

 16   “Both average and maximum deliveries show a rising trend.”  Can DWR statistically separate the affect of 
wetter years to assess the impact of other factors?    
 

 18 15-19 “The increase in total annual deliveries of SWP water to contractors between 1994 and 2003 was 

largely the result of circumstances in the contractors’ service areas and was affected very little by the 

change in terms of the SWP contracts brought about by the Monterey Amendment.”  Since this segment 
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of the Chapter is based on Calsim analysis that does not incorporate management flexibility provisions 

of the Monterey Amendments, and the Chapter also does not address non-project water and KWB 

provisions, it is overreaching to conclude that SWP deliveries were affected “very little” by the project. 

Also, “circumstances in the contractors’ service area” interact with Monterey provisions (which were 

likely negotiated partly to make use of contractor assets and meet contractor needs).  For instance, 

KWB and other groundwater banks facilitate the use of Monterey turnback and out-of-area storage 

provisions; Diamond Valley Lake could be filled partly by using non-project water.   

 19 12-13 Calsim runs suggest that Ag contractors would receive less overall wet-year water, on average, under the 
proposed project.  Does the historical record suggest that this has happened?  For instance, irrigated acres 
were subject to long-term decline in Kern Count prior to Monterey, but rebounded afterwards, possibly 
partly due to Montrey’s greater guarantee of dry-year supplies.  Did this increased security for agriculture 
increase wet year water demand? 
 

 19 39-40 Monterey Amendment contract language allowing out-of-area groundwater storage and borrowing from 
terminal reservoirs “are not simulated by the Calsim II model.”  From 1995-2003, six contractors stored over 
1.2 MAF of water in out-of-area groundwater banks.  While only 92,885 has been withdrawn so far, it is clear 
that filling and withdrawing water from this storage has the potential to increase exports.  As the draft notes, 
this storage “could potentially increase average deliveries of SWP water.”  This EIR must (a) quantify the 
range of potential effects for water management methods and KWB to increase deliveries and (b) quantify 
the potential for these management techniques to increase critical-year supplies and thereby support urban 
growth. 
 

 20 23-24 What is the range of potential effects of the use of out-of-area groundwater storage on critically-dry year 

deliveries? 

 21 4-5 By how much could contractors as a whole potentially increase average annual deliveries and dry and 

critical year deliveries by using out-of-area storage? 

 21 30 Monterey allowed out-of-area surface storage of up to 961,800 acre-feet of water for some years and an 
infinite amount in others, including San Luis and non-project surface storage.  What is the range of potential 
effects of Monterey-Amendment-related storage on critical year deliveries?  Will use of carryover storage be 
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affected by actions aimed at solving San Luis lowpoint? 
 22 34-41 Historical records indicate that contractors used an annual average of 174 TAF of carryover storage in 

San Luis since Monterey was implemented.  The draft suggests that San Luis Carryover storage has 

increased annual SWP deliveries by up to 6% for all SWP contractors and 10.5% for those contractors using 

this Monterey Amendment program:  “Thus, carryover in San Luis Reservoir has the potential to increase 

effective average deliveries of SWP water to contractors.”  We note that average annual deliveries rose by 

13% during the pre- and post-Monterey periods compared on page 16.  This suggests that carryover storage 

alone, which is not reflected in Calsim, could account for a significant share of increased deliveries.  What is 

the range of possible impacts of carryover storage on (a) average annual deliveries and (b) deliveries in single 

critical and dry and multiple-dry year scenarios?   

 23 20 With respect to terminal reservoirs, assuming Department approval of future contractor borrowing, what is 
the range of potential effects on critical-year supplies for the three relevant contractors?  
 

 24 16 What is a reasonable quantification of the affect of turnback pool deliveries on average annual deliveries 

and on deliveries in each year type?  What is the range of potential impacts of turnback pool delieveries 

on overall and water-year-type deliveries?  What is the net cost per acre foot to urban contractors of water 

“turned back” to agricultural contractors, compared to the cost of Table A water?  Does the option of 

recovering costs by selling turnback pool water potentially increase requests?   

 24 25 It would be helpful at this juncture to quantify and sum the total historical and potential affects of the 

Monterey Amendments management provisions on deliveries, and to incorporate this summary in the 

following sections of the chapter. 

 26 22-23 … “some” urban contractors took advantage of Monterey Amendment management strategies to offset the 
effects of the elimination of ag-first cutbacks.  What is the potential for more or all urban contractors to do 
this in the future?  What is the potential quantified effect on critical, dry, and multiple-dry-year deliveries?  
What would be the effect on wet year deliveries? 
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 26 32 What is the basis of the conclusion that Met “probably” did not offset its dry year losses by its use of 

Monterey management provisions such as storing 760,000 acre feet of water in out-of-area storage?  

When each of the management provisions are considered together, what is the estimated effect on Met 

deliveries?   

 29 42-43 “…agricultural contractors would receive less water in wet and above normal years” under the Monterey 

Amendments.  Given all the provisions of the Amendments, including carryover, turnback, non-project 

water, Kern Bank and other storage-related provisions, does the historical record suggest that this reduction 

in wet-year deliveries to agricultural contractors has happened? 

 30 45-46 What is the range of potential effects of out-of-area storage on average and water year type deliveries in 

the future?  Similarly, what is the range of potential affects of carryover storage, terminal reservoir 

borrowing, turnback pool, non-project water, and Kern Water Bank? 

 34 5 Is there evidence in the record of reduced average annual deliveries and a “significant adverse impact” 

to Kern and the other named contractors, given the already pre-existing trend towards lower ag 

deliveries?   

 32 16 “…between 1994 and 2003 less surplus water was available to agricultural contractors.”  Do turnback and 
carryover deliveries effectively offset any reduction in surplus? 
 

 34 24-25 How would the presumed decrease in opportunities to use offsets to reduced critical year deliveries be 

affected by the lower-demand scenario in the 2005 State Water Plan? 

 

 34 41-44 “…municipal contractors with large groundwater resources within their service areas would not be adversely 

affected by reductions in critical year deliveries of SWP water and so would probably not engage in the new 

management practices.”  From what sources and in what amounts might these municipal contractors 

recharge groundwater resources depleted during critical years?   
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 41 WB-3 This table includes Table A deliveries and, separately, a group of other delivery types.  Since Monterey 

created or modified several contractural types of water, the EIR should include a table summarizing each 

relevant type (i.e., non-project water, turnback pool water, Kern Water Bank deliveries), with textual analysis 

explaining the implications of these provisions.    

 45   
Table WB-3 shows historic table A and surplus water deliveries.  How does it incorporate carryover, 

turnback, Kern Water Bank and non-project water? 

 51 WB-9 Over 70% of outside-of-area carryover storage is currently in Semitropic.  Semitropic is advertising 

construction of 600,000 af more capacity with 200,000 af of annual ability to supply to the Aquaduct.  

How will this affect OOA storage allowable under Monterey?  Is it likely that Semitropic will continue to 

dominate use of the OOA Monterey provision?  Do other entities have plans for expanded capacity?  

When the export capacities of all of the forseeable OAA storage facilities are totaled, how much could 

this capacity affect supplies and demands in different year types? 

    

 50  Calsim runs show (Table WB-8) that with-project deliveries to MWD in critical years are 138,000 acre feet 
below no-project deliveries, ignoring the effects of Monterey Amendment water management provisions.  
What is the potential range of this figure for MWD and other contractors when turnback, carryover, terminal 
reservoir borrowing, Kern Water Bank and non-project supplies are considered?  Could Monterey water 
management provisions facilitate increased wet-year storage in DVL in a manner that would affect this 
figure? 
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September 13, 2004 
 
Delores Brown 
Chief, Mitigation and Restoration Branch 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
Re: Plaintiff representatives’ initial comments on partial Preliminary Draft EIR, dated 
August 23, 2004 
 
Dear Ms. Brown and staff: 
 

This memo provides the plaintiffs’ initial comments on the August 23, 2004 Preliminary 
Draft EIR, which covers all or part of Chapters 1 (Introduction), 2 (State Water Project overview) 3 
(Project Need), 4 (Proposed Project), and 7 and 8 (respectively, effects of proposed project and 
alternatives on SWP and contractor operations).  The purpose of these initial comments is to 
identify some broad themes that have emerged in our reading of the draft, highlighting some areas 
that require revised assessment before release of the Draft EIR. More specific comments, and 
perhaps some additional themes, will follow on the individual chapters once we have had the 
opportunity to discuss our initial comments at the September 15, 2004 EIR meeting.  

 
To serve as a decision-making document, DWR’s EIR must carefully address the 

substantive concerns identified in the Third District Court of Appeal’s ruling and in the settlement 
agreement, as well as the admonition of the court of appeal that CEQA compels a “meticulous 
process designed to ensure the environment is protected.”  (Planning and Conservation League v. 
Department of Water Resources (2000) 83 Cal.App.4P

th
P 892, 926.) 

 
Purposes of the EIR 
 

The draft accurately states that the forthcoming EIR is “primarily a program EIR, but it 
contains some elements of a project-specific EIR.”  Draft at 1-3.  Yet the draft fails to clearly 
identify the areas where the EIR is intended apply on a project-specific level, and where it is meant 
to serve as a program document. The discussion of “tiering” should also point out that if the 
program document is decertified, any project-specific EIR relying upon its assessments also be 
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vulnerable to judicial challenge.  (See Friends of the Santa Clara River v. Castaic Lake Water 
Agency (2000) 83 Cal. App.4th 892 (decertifying “tiered” EIR for 41,000 acre-foot Kern/ Castaic 
transfer due to reliance upon 1995 Monterey EIR). 
 
Third District Appellate Ruling 
 

The introduction and the chapter on project need make passing reference to the Third 
District’s ruling (see, e.g., Draft at 1-1, 3-7).  But their cursory discussion substantially understates 
the centrality of that ruling, which should serve, along with the settlement agreement, as the 
foundational documents framing the forthcoming EIR.  Lacking in this summary, to list several 
examples, are the court’s extensive discussion of the “huge gap” between the SWP’s full Table A 
amounts and its historic record of deliveries, its references to the risk of land-use decision-making 
grounded in “paper” rather than real water, and any reference to plaintiffs’ validation claim.  The 
text also inaccurately states that the appellate ruling found a “failure to name and serve 
indispensable parties” (Draft at 3-7), the reverse of its actual holding. For fuller and more accurate 
discussions of the Third District decision, refer to the scoping comments submitted by this office on 
behalf of the plaintiffs, as well as those submitted by Robert C. Wilkinson. 

 
Environmental Setting 
 
 The partial discussion of State Water Project history in Chapter 2 should be revised to 
address plaintiffs’ comments on the draft “Summary of State Water Project Operations and 
Historical Performance” distributed at the March 17 EIR meeting.  Even more fundamentally, this 
partial history cannot serve as a substitute for the full discussion of the environmental setting 
required by CEQA.  As we emphasized in scoping comments, the EIR must analyze “the range of 
legal and environmental constraints, other than the contracts and hydrologic conditions, that could 
impact water deliveries to SWP contractors and the environmental impacts of these deliveries. 
These constraints might include such matters as Delta water quality standards, endangered species 
requirements, the SWP’s coordinated operations agreement with the Central Valley Project (CVP), 
competing water rights, and elements of the CALFED program.  Such constraints should be studied 
both as they existed before any elements of Monterey were implemented and as they have evolved 
since that time.”  
 
Climate Change 
 
 Recent studies have predicted that climate change will strongly affect hydrology over the 
foreseeable life of the project, which is likely to extend at least through the expiration of SWP 
contracts in 2035. For example, a study entitled "Emission Pathways, Climate Change, and Impacts 
on California," in the Proceedings of the National Academy of Sciences, states at page 12425, 
"Stream inflows to major reservoirs decline because of diminished snow pack and increased 
evaporation before mid-century, except where precipitation increases." This is particularly 
problematic for the SWP because the Feather River watershed is relatively low elevation.  To date, 
DWR has maintained that it could not factor in the effects of climate change because no one had 
downscaled the global climate models to the watershed level. On the contrary, it is now crucial that 
the EIR study the consequences of climate change, both in the “no project” alternative and in its 
assessment of the project and project alternatives.  DWR’s revision of its 2003 SWP Delivery 
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Reliability Report should also identify what SWP deliveries are projected to be with the projected 
decrease in snow pack. 
 
Joint Federal/ State Project Operation 
 
 The project discussion does not adequately assess the consequences of the proposed action 
for joint state and federal operation of the SWP and the Central Valley Project. Without integrated 
study of the projects, it will be impossible to discern in the EIR whether reliability attributed to the 
SWP was based upon water from the SWP. Like the plaintiffs, the Bureau of Reclamation 
emphasized in its EIR scoping comments that prominent influences on SWP operations facilitated 
by the Monterey Amendments (including the Kern Water Bank and the eastside Storage reservoir) 
were not considered in the development of the 1986 Coordinated Operations Agreement.  BOR 
correctly noted that the EIR must study how the proposed action would affect CVP access to Delta 
export capacity, and the environmental and socioeconomic effects of any such changes. 
 
SWP Operations and Environmental Impacts 
 
 The draft does not clearly identify what counts as a “significant” impact, either to SWP 
operations or to the environment. That failure may simply be a matter of drafting sequence, since 
the EIR team has chosen to first analyze impacts on project operations, and then address 
environmental impacts and growth inducement in later chapters 9 and 10.  It bears emphasis, 
however, that significant impacts to the environment, whether direct, indirect, or cumulative, are 
what the EIR must ultimately identify. 
 
Interim and Final Project Operation 
 
 The present draft inadequately distinguishes between “interim” and final operation of the 
Monterey Amendments (see, e.g., Draft at 4-9).  Additional detail should be incorporated from 
Sections II and VII, which specify which portions of the agreement will, combined with the 
Monterey Amendments, govern interim operations  pending  DWR’s filing of its new NOD and the 
superior court’s discharge of the writ of mandate.  The superior court’s June 2003 Interim 
Implementation Order also addresses this issue. By contrast, no provisions of the project, including 
the Monterey Amendments, become final until after DWR makes its new project decision 
referenced in the new Notice of Determination and the superior court addresses the return to the 
writ. The statement in the draft that “no other approvals or permits” are needed to implement the 
Monterey Agreement and the settlement (Draft at 4-13) is unclear, and should not be misconstrued 
to treat any aspect of the project (including the original Monterey Amendments) as a fait accompli 
prior to filing of the NOD and discharge of the writ. 
 
Mischaracterization of Kern/ Castaic Transfer 
 

Although plaintiffs recognize that the Castaic Lake Water Agency (Castaic) has proceeded 
on the assumption that the 41,000 acre-foot Kern/ Castaic transfer is already final, they strongly 
object to the mischaracterization of this transfer as a “past action” (Draft at 7-11), which provides it 
with a false veneer of finality. On the contrary, that transfer is expressly excluded from the list of 
transfers the parties recognized as “final” in attachment E of the settlement agreement.  As was the 



 4

case at the time of that agreement, even the interim status of that transfer remains the subject of 
pending litigation following the decertification of the project EIR in the Friends appeal.  Moreover, 
premature acceptance of that transfer’s finality stands in a collision course with the present EIR, in 
which DWR must study and exercise judgment on the same transfer from a statewide perspective.  
(Settlement Agreement, § III.C.4 and attachment E.) 
 
Kern Water Bank 
 
 The settlement agreement requires both an “independent study” by DWR and “the exercise 
of its judgment” regarding  “the impacts related to the transfer, development and operation of the 
Kern Water Bank, ” in light of existing environmental permits. (Section III.F.) That study “shall 
identify SWP and any non-SWP sources of deliveries to the Kern Water Bank.” (Id.)  In light of 
DWR’s decision-making  role, the Kern Water Bank study should be a key part of the EIR’s 
impacts assessment, rather than a technical issue for placement in an appendix.  As the draft 
correctly recognizes, state operation of the Kern Water Bank must be addressed as part of the “no 
project” assessment.  Regrettably, however, the draft undercuts this critical point by speculating 
that it was “unlikely but not impossible” the state would have developed the bank.  The no project 
alternative must contain an unambiguous assessment of the consequences of state bank operation, 
operated for statewide rather than merely local benefit. 
 
New Decisions Affecting Project Operations 
 
 Two recent federal court decisions also will have direct effects upon the distribution  of 
SWP water, and therefore must be addressed in this EIR.  In Westlands Water District v. Hoopa 
Valley Tribe, the Ninth Circuit upheld the Department of the Interior's decision to decrease the 
amount of water diverted from the Trinity River to the Sacramento River.  This decision will reduce 
the total amount of water in the Sacramento River, and those reductions in turn may force either or 
both the CVP and SWP to decrease their water diversions. 
 

The Eastern District of California's recent decision in the Friant Dam litigation (NRDC v. 
Rogers, E.D. Cal. 2004) could have a similar effect.  The court held that the Bureau of Reclamation 
acted illegally in drying up the San Joaquin River.  As a consequence of that decision, water that 
previously was diverted for human use will now need to remain in the river.  By reducing the 
amount of water available to diverters, that decision also will affect ongoing SWP operations. 
 
Pumping from Delta Facilities 
 

The Bureau of Reclamation, CALFED, DWR and other agencies have indicated their intent 
to increase pumping at the SWP's Delta facilities.  Those increases are now well-defined projects, 
and should be addressed in the cumulative impacts analysis for this EIR.  Implementation of those 
projects should not, however, be assumed, for DWR and BOR have promised further decisions 
before increased pumping takes place.  Therefore, while increased pumping should be addressed in 
the cumulative impacts analysis, alternatives to increased pumping, including maintaining pumping 
at or below current levels, must also be studied. 
 
Assessment of Impacts on SWP Operations 
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 The assessment of project and “no project” impacts on SWP operations in chapters 7 and 8 
is largely contingent upon (1) model-dependent analysis and “systematic qualitative analysis” that 
remains to be performed (e.g., Draft at 7-9), and (2) assumptions on which there is reportedly no 
“consensus” (e.g., Draft at 7-13, 7-14, 8-7).  Plaintiffs will therefore reserve most of their comments 
until they have the benefit of additional information.  For now, we will briefly register our concerns 
that the impacts assessment places inadequate focus on extended dry year scenarios, gives 
inadequate attention to factors that may limit the availability of “surplus” or “interruptible” water, 
and neglects the advice in our scoping comments not to use the meeting of contractor requests as a 
way to avoid direct focus on SWP reliability problems.  Likewise, “no project” alternative B must 
study directly the consequences of fully enforcing article 18(b) on a permanent basis.  Rather than 
doing so, the present draft hinges its analysis on hypothetical contract interpretations that demand 
further legal explanation. 
 
Terminal Reservoirs 
 
 For reasons discussed in the attached paper by Arve Sjovold, the draft’s assessment of new 
management practices (Draft at 7-15 to 7-25) inadequately addresses the impacts of the Monterey 
Amendment provision (Article 54) authorizing changes in operation, and shifting toward local 
management, of the “terminal reservoirs” at Castaic Lake and Lake Perris.  As noted in that paper, 
these changes, rather than benign shifts in project management, may prove to compound the 
problem of decision-making grounded in “paper” rather than actual water. 
 
 
Conclusion 
 
 We hope that these comments are a useful step toward an EIR that is equal to the historic 
project decision awaiting DWR, serving the needs of decision-makers and the public. We look 
forward to working with DWR and the EIR committee on the issues identified here. 
 
       
 

 
Respectfully, 

 
 
      Roger B. Moore 
 
      Counsel to Plaintiffs 
Cc: EIR Committee 



REVIEW OF PARAGRAPH 7.3.4.1 
Flexible Storage in Castaic Lake and Perris Lake, 

Early draft of Monterey EIR 
 

By Arve Sjovold, September 13, 2004 
 

 
 The draft section regarding proposed new operations at Lake Castaic and Lake 
Perris is nothing more than a slight revision of the material appearing in the original 
Monterey EIR. The Appeals Court decision declared the original EIR deficient in part 
because of its failure to deal with “paper water.” The Appeals Court decision did not 
reach the specifics of this proposed element of the Monterey Amendments, but it should 
be absolutely clear that all the provisions in the original EIR should have at least been 
revisited with respect to this general deficiency. This section in the proposed new draft 
fails that requirement. 
 The draft needs much more information describing the existing operations pre-
Monterey. It must be presumed that the original project designs had good reasons for why 
these two lakes were sized as they were. To propose without any clarifying reasons why 
there should be available storage in these lakes to be used for local contractor operations 
makes it impossible to study the impacts. For example, it is known that Castaic Lake was 
designed for, among other reasons, to support a pumped storage operation with Pyramid 
Lake upstream. Without describing those operations for typical dry and wet periods, it is 
impossible to establish the likelihood of risks to those operations if local contractors were 
to use a substantial part of the storage for their own purposes. And there are many other 
aspects of these proposed operations also need much more work as well. 
 
Characteristics of the Reservoirs 
 
 Under this subheading the draft should take care to explain the original purposes 
of these reservoirs. And for a baseline, the operations at these reservoirs should be subject 
to analyses by mathematical simulation over the entire 73 hydrologic record rather than 
just the recent 21 year period of 1974-1994. The scenarios to be investigated should 
include the selected years agreed upon by the EIR committee. The outputs of the analyses 
should show not just the variations in lake levels but the expected outputs of pumped 
storage operations. The table showing actual lake variations for the period 1974-1994 is 
totally inadequate as a baseline and should be deleted from the draft as irrelevant. 
 
Description of the Proposed Project 
 
 This element of EIR preparation is missing from this section of the draft (7.3.4.1). 
It may appear elsewhere but it is paramount that it also appear here for context. This 
section refers to the proposal in terms of the general amount of borrowing by local 
contractors (up to 50% of the storage capacity) with some additional terms such as the 
amount that would be allowed for use by MWD. This is not an adequate description. It 
leaves out the criteria that will apply to contractors in general. If MWD does not use all 
of its allocation, is CLWA allowed to borrow the unused portion? What criteria would be 



applied in times of drought? Do contractors’ requirements for local use supersede SWP 
requirements for delivering water to all contractors equitably? And the draft should 
explain in sufficient detail the needs of the local contractors for this borrowing. Although 
the contractors are “repaying” the construction costs, they do not own these reservoirs or 
parts of them to any degree. They are owned by the SWP for the benefit of the project. If 
there should be any significant impacts to SWP operations because of these proposed 
operations, it will be necessary to weigh the benefits to local contractors against these 
impacts. The draft fails to provide a sufficient basis for this kind of assessment. 
 
Potential Effects on Reservoir Operations 
 
 The draft explains that the one of the primary goals to be achieved in these 
reservoir operation was to maintain them as full as possible at all times. That may be an 
objective but it is not sufficient to cast environmental impacts in such a simple one 
dimensional parameter as lake level which this draft attempts to do. As pointed out 
above, the operations of the SWP include the requirements for pumped storage operations 
between Lakes Castaic and Pyramid.  
 The draft also speaks rather simple of payback provisions. It has been 
acknowledged that the project is deficient in its ability to supply full contractual amounts, 
especially in dry periods. The ability of payback must be demonstrated sufficiently 
accurately to assure that the borrowings do not just become another burden on the supply 
capabilities of the project. We are disturbed with the reference in the draft to “the 
availability of water from the California Aqueduct.” This seems to imply that even if the 
borrower can’t or won’t pay back in the next year, that it becomes the burden of the 
project to assure that lake levels are not impacted. There is also the matter as to how this 
borrowed water is to be treated contractually. Is it to be considered “Table A” water? 
What if the contractor is receiving his full “Table A” request, can he still borrow? Is it 
expected that payback will come from that contractor’s SWP deliveries? If so what 
happens if extended drought prevents him from accomplishing payback? 
 The draft’s presentation of actual operations under Monterey in the most recent 
years is totally misleading. This period was after all one of the wettest periods on record 
and in no way can be used as a basis for assessing the abilities of contractors to repay. 
The draft should show what happens by calculations over the representative 73 year 
hydrologic record. This draft even fails to establish the sources of payback during this 
most recent period. The use of the most recent period operations as a demonstration of 
impacts is totally inadequate. 
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To:  Delores Brown, DWR 
From:  Eddy Moore, Roger Moore, Arve Sjovold 
Re:  Plaintiffs’ Preliminary Comments on First Draft of Chapter 11,  

“Monterey Plus” EIR 
Date:  February 1, 2005 
 

This memorandum presents our preliminary comments on draft Chapter 11 to the “Monterey 
Plus” EIR, “Paper Water and Growth.”  As was the case with Draft Chapter 10, we are not 
responding in the suggested format of “line by line” comments, due to our strong sense that the 
deficiencies and omissions highlighted here cannot be readily fixed with minor corrections in the 
existing text. Rather, core deficiencies in both the methodology and analysis in this chapter demand 
comprehensive revision, not to achieve some elusive standard of CEQA perfection, but to honor 
DWR’s duties articulated in the Third District’s appellate ruling, meet the commitments DWR 
made in the settlement agreement, and satisfy the requirements of CEQA. In key respects, the draft 
Chapter 11 analysis sidesteps the substance of criticisms that plaintiffs’ representatives have 
articulated in EIR committee meetings for more than a year.   
 
Flawed Context for Paper Water Assessment 
 

The problem of “paper water”—stated in its simplest terms, of development decisions 
grounded in expectations of water supplies exceeding what can actually be delivered—emerged as 
one of the central themes in the Third District’s ruling, and is perhaps the issue with which PCL v. 
DWR is most closely associated in both case law and in public discussion. (See, e.g., Santa Clarita 
Organization for Planning the Environment v. County of Los Angeles  (2003) 106 Cal. App. 4P

th
P 

715, 721;  Kibel and Epstein, Sprawl and ‘Paper Water’: A Reality Check for the California Courts 
20 CALIFORNIA REAL PROPERTY JOURNAL 22, 23 (Winter/ Spring 2002).)   

 
The court of appeal recognized the “huge gap” between SWP entitlements and existing 

supplies, connecting that holding to the risk of planning decisions grounded in “paper” rather than 
real, deliverable water.  “Paper water,” the court observed, was “always an illusion,” steeped in the 
“unfulfilled dreams” of a water culture that had fostered an inflated expectation of what could be 
delivered.  (PCL v. DWR (2000) 83 Cal. App. 4P

th
P 892, 914 fn. 7.)   Because the Monterey 

Amendments eliminated article 18(b), the provision that would have reduced entitlements to “meet 
a humbler, leaner reality,” the court recognized that it would be incumbent upon DWR to come to 
terms with its “paper water” problem before finalizing that change to the project contracts. (Id.) 
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Rather than providing the thorough and candid assessment of “paper water” and 
development anticipated in the appellate ruling, draft Chapter 11 provides little more than a cursory 
historical summary, a description of planning laws and practices, and a startlingly inaccurate new 
table of the purported SWP “reliability” figures reported in several water contractors’ Urban Water 
Management Plans.  Indeed, the analysis presented here bears more resemblance to arguments 
about “paper water” unsuccessfully presented to the court of appeal than the probing and 
comprehensive assessment anticipated in the appellate ruling and settlement. 

 
A puzzling duality pervades the discussion in Chapter 11.  The historical overview is 

dismissive of the notion that inflated expectations of SWP deliveries affected development 
decisions.  But rather than debunking the notion that such inflated expectations were present in 
projects relying on SWP water, the chapter argues, if anything, that they were all too real; that 
decision-makers so pervasively failed to consider potential constraints on SWP water deliveries that 
they would have paid little attention to the amounts of “entitlement” referenced in the project 
contracts.  (See, e.g., page 11 (“because planners and decision-makers paid little attention to water 
availability in general, it follows that they have been influenced very little, or not at all, by the 
Table A amounts in the SWP contracts or any information on the delivery capabilities of the 
SWP”).   

 
The core of this analysis posits that planners “appear to assume that local water agencies 

will obtain the supply necessary to meet the long-term water demand that results from planned 
growth.”  (Id. at p. 10 (emphasis added.) But far from “disproving” reliance on SWP paper water, 
this analysis points to planners and decision-makers trusting the water agencies; in other words, 
they are presumed to have relied upon the same pervasive “water culture” in which the court 
grounded its historical analysis of the “huge gap” between entitlements and available supplies.  
Instead of analyzing the historical paper water problem, Chapter 11 repackages it.   

 
A similar circularity pervades the chapter’s extremely cursory analysis (pages 12-14) of 

SWP water supply and urban planning in the future.  From the historical position that planners and 
decision-makers rarely even considered water supply, the draft swings to a somewhat exaggerated 
faith that they now “get it,” due in part to changes produced by the PCL v. DWR decision and 
settlement, and in part due to parallel legislative changes (notably, SB 610 and SB 221).  But as 
detailed below, the failure to provide consistent definitions, the paucity of analysis, and the 
avoidance of critical lingering sources of “paper” water ultimately undermines the discussion.   

 
Improper Narrowing of “Paper Water” Definition 
 

The theme of the draft assumes that “paper water” is only involved when a contractor 
presumes that it will get the full amount of Table A water. This drastically understates the scope of 
the paper water problem, which will remain present as long as planners and decision-makers 
continue to rely on inflated assumptions about water available for delivery. By contrast, the court of 
appeal never suggested that paper water was merely a “full” entitlement issue; rather, it addressed 
the gap between those amounts and available supplies.  Moreover, the court indicated that paper 
water must be understood in connection with article 18(b), the contractual method available to 
eliminate the “paper” from the water referenced in the project contracts. The Court even outlined a 
method for arriving at the amount of paper water, citing public comments that DWR should by 
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simulation determine what level of Table A reductions would lead to an acceptable level of article 
18(a) short term reductions, taking into account both the magnitude and frequency of such article 
18(a) reductions. This DWR has not yet done. Therefore, the amount of “paper water” in the 
contracts still has not been defined. The notion that reliance of some average delivery that is below 
the Table A level will eliminate the “paper water” in the contracts is entirely without analytic merit. 
 
Flawed Assessment of Urban Water Management Plans 
 

The draft analysis resorts to Urban Water Management Plans (Umps) to ascertain if any 
agencies have been relying on full Table A amounts. Finding none, the report is willing to conclude 
that the SWP “paper water” problem is absent . The draft relies on the data in a table that they 
assembled to present the findings of the survey of UWMPs. The table reports the levels of Table A 
that a selected subset of SWP contractors have shown in their UWMPs. The reported levels indeed 
do not show any SWP contractor relying on full Table A amounts.  

 
However, what is not shown is the reality for these same selected SWP entities. A table has 

been prepared and is shown below that documents the actual average and percentage deliveries 
over the time period 1990-2002 according to the data presented in DWR’s SWP reliability report. 
It is quite clear that all the UWMPs overstate what the historical record is quite clear on. It is not 
even certain where the values reported in the draft’s table came from. It is certainly not historical. If 
anything the draft table when compared to the historical record shows that there is substantial 
“paper water” in all the current UWMPs except for the possible case of the  Desert Water Agency. 
Even here it is unlikely that Desert WA will be able to get the amounts that it has in the past when 
all the other urban water contractors will be asking for more entitlement water than they may have 
in the past.(This is especially true if one considers the case where MWD starts to ask for greater 
amounts than it has in the past. Any increases to MWD can have profound downward effects on the 
smaller SWP contractors.) 
 

  

SWP 
RECOR
DED 
WATE
R 
DELIV
ERIES       

   

TABLE 
A, 
1990-
2002      

    (KAF)     
         
AGENCY TABLE A 1990 1991 1992 1993 1994 1995 19
         
Mojave 75.8 0.0 3.4 10.7 11.5 16.2 3.7 
CLWA 54.2 22.1 4.5 17.9 23.0 25.5 25.7 3
Alameda 42.0 33.0 10.0 17.8 10.3 21.9 17.8 1
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Alameda 7 48 or 78 29.6 9.4 14.7 32.9 20.2 30.1 1
San Gorg 17.3 0.0 0.0 0.0 0.0 0.0 0.0 
SCVWD 100.0 92.0 28.2 42.8 61.6 52.9 28.7 8
Palmdale 21.3 8.6 3.9 4.0 7.6 8.2 7.0 1
MWD 2,011.5 1,363.0 381.0 629.0 487.0 808.0 397.0 55
Desert WA 38.1 38.1 11.4 17.2 38.1 20.1 38.1 3

Antelope WA  

(No such 
SWP 

contract
or)      

AVEK 141.4 47.2 9.6 28.0 41.4 47.7 47.3 5
Solano 47.8 19.1 5.2 9.9 26.1 15.2 21.3 2
        

 
 
 In sum, if the EIR wants to stand on information in UWMPs then it must present data on 
how those numbers came about. And if they are the product of CALSIM II or predecessor models, 
those models must be defended against a proper peer review. There is no reason to use CALSIM II 
results when there is a sufficient history to rely on for SWP delivery reliability. 

 
Failure to Account for Additional Sources of Paper Water 
 

Local governments have not concerned themselves with water supply when making growth-
related decisions until recently, because the agencies with responsibility and expertise in supplying 
water (DWR, CVP, and water agencies) have given the impression that water supply is not a 
constraint to the approval of new growth.  On the one hand, successive State Water Plans have 
projected that demands will outstrip supply.  On the other hand, these Plans have generally 
suggested projects that could be built to meet supply needs, giving the impression that the 
constraints on supply are caused by a lack of infrastructure and engineering rather than limits to the 
availability environmentally sustainable water supplies.   

 
Similarly, at the regional water agency level, it is MWD’s current policy to maintain water 

supplies ten years ahead of growth in its region, thus shielding local agencies from concerns about 
water supply constraints (see page 9 of MWD’s Integrated Regional Plan).  It is in this sense that 
local land use agencies have been “seduced” to believe that almost unlimited amounts of water are 
available for new growth.  Thus, we must look to the state, and federal and water agency levels, and 
not simply to local decision-making,  for evidence of “paper water” or “cyber water” rather than to 
cities or counties.    
 
     The state’s charge in assessing available water supplies involves multiple elements that have 
not begun to be addressed in substance in draft Chapter 11: 
 
• Non-State Water Project Supplies 
 

While the Monterey Plus EIR must necessarily focus on the SWP portion of water supplies, 
these supplies cannot be understood in a vacuum.  A drought on the Colorado River increases 
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demands for SWP exports.  Major improvements in locally-controlled South-of-Delta groundwater 
storage facilities increase the ability of local agencies to receive SWP exports.  Actions on the CVP, 
such as the recent court decision requiring new flows below Friant Dam to restore the San Joaquin 
River will affect flows into the Delta, where SWP contractors plan to  increase exports of “surplus” 
water.  Any “paper water” in one part of the system will increase demands on other parts of the 
system. 
 
• Environmental Baseline 
 

The “paper water” concept implies an environmental baseline, which is not yet delineated in the 
proposed Draft EIR.  State and federal agencies must balance competing water interests.  For 
instance, in deciding how much to water export from the Bay Delta, DWR must judge how much is 
needed to meet environmental and recreational interests.  While water exports are far from the only 
variable affecting habitat in the Bay and its contributing rivers, expert opinion suggests that the 
current level of exports is not environmentally sustainable and threatens the existence of protected 
species and scarce habitat.  A few notes from The Bay Institute (TBI) suggest the level of flow-
related habitat effects from water exports: 

• Overall, TBI recently judged freshwater inflow a “D” on a scale from A to F for 
environmental impacts.  TBI stated “Reduced inflows are still degrading the Bay 
ecosystem, and recent gains from wetter years and new standards are being eroded.” 

• In 2001, native Bay fish abundance was just half of that measured 30 years ago. 
• In 2003, total annual freshwater inflow to the Bay was reduced by 45% compared to natural 

conditions.  While 2003 was an average year for the watershed, fresh water flows reaching 
the Bay were reduced to the amount expected in a dry year.  During the critical spring 
period, less than half of natural freshwater inflow reached the Bay.  Only 1 of 3 target 
restoration pulse flows to the Bay was met.  In the Delta, Spring flows were reduced by 
35% of natural flows, while summer flows were more than doubled.  While diversion rates 
were cut five times during winter and spring to reduce fish killed at the export pumps, the 
ESA take limit for spring-run Chinook salmon was exceeded twice. 

• 2003 Spring flows in the Sacramento Basin were reduced by up to 72%, while summer 
flows conveying water to the Delta for export ran two to ten times what natural flows would 
have been. 

• Looking at some of the basic food chain supplies in the Suisun Bay, during the past 30 
years Neomysis shrimp abundance declined over 99% and average zooplankton weight 
decreased by 80%.  Only 1% of copepod individuals in 2001 were native species.  TBI 
scored the current food web as an “F.” 

• In 2002, springtime Bay inflows were nearly 20% lower than needed to maintain low 
salinity habitat, or X2, at the desired position.  X2 is viewed as a broad measure of habitat 
health for this portion of the Bay.  While the regulatory standard allows for technical 
compliance through modeling, the actual location of X2 was 2 km further upstream than 
originally called for.  TBI is concerned that existing X2 targets, even if fully met, are 
insufficient to restore the ecological function of the Bay. 

• Current environmental restoration (ERP) targets for the Bay were mostly met until the early 
1970’s, when pumping levels were much lower than today.  Since 1976, due to increased 
Delta pumping, none of the ERP inflow targets have been fully met in 58% of years.   Even 
during the six-year wet period from 1995-2000, two of three flow targets were fully met and 
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a third partially met in only half of these years.  Bay inflows often barely exceed legal 
minimums, but are not near restoration targets in many years.  The increased ability of 
exporters to capture “surplus” flows should not be permitted unless a net increase in Bay 
inflows to achieve restoration targets is assured.  

 
While these indications suggest that Delta exports should be reduced accommodate basic 

environmental goals, SWP’s largest contractors are actively pursuing larger overall exports, with 
the cooperation of DWR.  The largest contractor, MWD is assuring its member agencies that it will 
supply sufficient water to accommodate new growth for 20 years, including a firm reliance on 
increased SWP contract deliveries.  With DWR financial assistance, the second largest contractor, 
KCWA, is greatly expanding its ability to accept and store increased exports, partly for transfer to 
MWD during droughts.  Also, DWR is working closely with CVP to coordinate new infrastructure 
and operational changes to increase overall Delta exports.  We would suggest that this is the kind of 
activity that creates “paper water,” by pushing for increased exports rather than strongly signaling 
to contractors and local governments that there are prudent environmental limits to water supplies. 
 
• Drought Planning 
 

The effective limit of “wet water” is its firm availability to M&I uses during either a sharp or a 
lengthy drought.  The state has encouraged water agencies to submit plans (UWMPs) every 5 years 
that include average-year, single-worst-year and 3-year drought scenarios.   

 
In 1991, SWP delivered about 522 TAF of Table A water—about 12% of Table A.  Some may 

argue that, in general, SWP delivered less water in earlier years partly because it was not 
demanded.  However, this argument does not apply to 1991, since demands during that year greatly 
exceeded deliveries.  In this sense, 1991 represents a “worst” single-year SWP drought in the recent 
actual record.  Also, while modeling may choose an earlier “worst” period based on hydrology, we 
know that during 1991-1993, SWP delivered an average of 32% of Table A for a 3-year period.  

 
Individual UWMP’s make various choices about what constitutes a single or multi-year 

drought, and thus the 2000 UWMP’s do not provide comparable data.  DWR should standardize 
this reporting (and require the use of the single and multiple worst years for each major supply 
source) so that the data produce a consistent, robust estimate of drought delivery capability.  For 
purposes of this EIR, DWR should request equivalent single and multi-year drought scenarios 
(agencies are required to produce these this year anyway) and should provide guidance to local 
agencies to combine worst-case scenarios for each supply source.   
 
 Also, as the Chapter 11 Table 11-1 suggests, key data are missing from the UWMP’s.  Of 
the 13 UWMP’s reviewed for Table 11-1, 5 apparently report no data for a “critically dry” year and 
6 apparently have incomplete data for a “dry” year. 
 

In summary, for this EIR DWR should provide scrutiny, comparability, and completeness of 
data in its search for paper water. 
 
 Here are some examples of UWMP methodologies that highlight the need for DWR to not 
only summarize, but also scrutinize the plans and make its own independent estimate of whether 
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there is “paper water” in the system: 
 
 1.  KCWA ID No. 4: 
 

One of SWP’s larger M&I contractors, KCWA Improvement District No. 4, reports in its 
2000 UWMP that it relies on 82 TAF in SWP “entitlement.”  It uses about 32 TAF for its water 
treatment plant, and recharges 41 TAF to the ground (about 10 TAF meets exchange payback 
requirements).  In all “average” water year scenarios (2000, 2005, 2010, 2015, and 2020), ID No. 4 
reports that it can rely on the full “entitlement” amount of 82.9 TAF.  During the most severe 
single-year drought, ID No. 4 relies on 63.8 TAF (78% of full “entitlement”).  For its 3-year 
drought scenario, ID No. 4 apparently chooses 2001-2003 as the appropriate 3-year drought period. 
 During this drought period, it expects full “entitlement” the first year and 85% of full entitlement 
in Years 2 and 3.   
 
 In an attachment to the UWMP, KCWA asserts that the district “can provide full demands to 
its urban retail purveyors, at an average 56% shortage, for seven years due to 250 TAF in banked 
groundwater.  This will cover the entire length of the historic seven-year drought without any 
shortages.”  The UWMP reports that the groundwater can be recovered at 39 TAF per year.   
  

This example UWMP raises several questions.  First, ID No. 4 relies on full “entitlement” 
amounts, with no discounting for SWP deliveries below that amount during “average” years and 
during the first year of a 3-year drought (possibly this is due to an arrangement with KCWA, which 
has a much larger SWP entitlement—but it is at least unclear how ID No. 4 has an entitlement that 
is largely unaffected by SWP delivery fluctuations, even after the Monterey Amendments 
apportions drought reductions equally to M&I contractors).    Second, ID No. 4 chooses drought 
scenarios that do not reflect the worst droughts on record.  Third, the UWMP implies that a large 
share of the 39 TAF per year groundwater pumping capacity will be devoted to ID No. 4 during an 
extended drought.  Would contracts by other agencies for water banked in Kern County compete for 
that pumping capacity during a drought?  If there is ample pumping capacity, have recent and 
ongoing improvements in pumping and conveyance capacity significantly increased drought yields 
for SWP in Southern California?  How are these physical improvements related to Monterey 
Amendment flexible operations, out-of-service-area storage, and non-project water conveyance 
provisions? 

 
2. Castaic Lake Water Agency 2000 UWMP:   

 
 DWR’s draft Chapter 11 notes correctly that many UWMP’s discuss variability in SWP 
supplies, and that this upfront discussion of reliability issues gives enough warning to any diligent 
local agency to eliminate concerns about paper water.  CLWA’s is an example of a plan that 
extensively discusses variability in SWP supplies.  It is also a clear example of how such a plan can 
still be filled with paper water.  It is worth noting that, rather than being vigilant watchdogs 
searching for “paper” in local water agency supplies, local land use agencies can be all to eager to 
believe that uncertain supplies are reliably available for new development. 
 

CLWA uses a modeled 10% excedence for a single-year drought, rather than choosing the 
single worst year in the record.  By contrast, Alameda County Water District uses 1977 SWP 
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deliveries as the single-year.  The difference is that CLWA counts on receiving 40% of its 
purported 95,200 TAF Table A supply in the worst dry year, while Alameda County only counts on 
15% of its Table A. 

 
According to its plan, CLWA’s multi-year drought scenario rests on modeling of 1990, 

1991, and 1992 SWP deliveries.   CLWA counts on 40% of Table A for these three years 
(surprisingly, the same amount as the 10% excedence used for the single drought year).  Arguably, 
the 32% Table A deliveries from 1991-1993 would be more robust. 
 
 CLWA also relies upon a 41 TAF permanent transfer from the Monterey Amendments, 
which is in question in the instant EIR.  This transfer comprises 43% of CLWA’s SWP supply.  
Without this 41 TAF, CLWA SWP Table A supplies could be estimated at 6.5 TAF and 17.3 TAF 
(based on 12% and 32% single and multi-year SWP Table A supplies) in the single and multi-
drought years, respectively, rather than the firm 37.9 TAF reported.  In reality, Castaic received 
only 706 acre feet of SWP delivery in 1991 and an average of 14.7 TAF of Table A during the 
1991-1993 period, according to the USWP Delivery Reliability Report UAttachment D, page D-24.  
 
 CLWA also relies on perchlorate-tainted groundwater supplies that have been discounted in 
recent litigation. 
 
 Finally, the 2000 CLWA UWMP includes extensive discussion of current and future 
benefits from groundwater banking and water transfer provisions relevant to Monterey Plus EIR.  
These segments of the UWMP suggest that Kern Water Bank, water transfer, and non-project water 
conveyance provisions in the Monterey Amendments will become a key part of water supplies for 
CLWA, supporting and promoting growth in this major SWP contractor’s service area.  DWR 
should incorporate this information into the growth inducement analysis for all jurisdictions 
affected.  
 

3. No UWMP analysis for this EIR can be complete without a thorough  
examination of MWD’s drought planning, since MWD is the largest contractor by far.  MWD has 
issued several relevant documents, including a March 2003 “Report on Metropolitan’s Water 
Supplies,” an UWMP, and a July 2004 Integrated Regional Plan.  While all of these documents 
should be examined for consistency with each other and with statewide reliability planning, a few 
observations suggest the kinds of questions that would be relevant to a rigorous search for “paper 
water.” 
 
 MWD’s UReport on Water USupplies (“Blueprint”) draws on the SWP Reliability Report 
modeling results to estimate an average delivery of 77% of its SWP Table A amount through 2010, 
or about 1.6 MAF.  However, during the dozen years from 1991-2002, MWD actually averaged 700 
TAF in SWP supplies (average drawn from USWP Delivery Reliability Report UAppendix D actual 
historic delivery figures).   
 
 For the single dry year under 2005 conditions, MWD’s Blueprint relies upon 418 TAF of 
SWP deliveries (not specified as only Table A) and 50 TAF of San Luis Carryover.  In 1991, MWD 
actually received 381 TAF of SWP Table A deliveries (19% of Table A) and only 10 TAF of 
carryover water.  According to the Blueprint, SWP’s single largest contractor is confident through 
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2025 that the 418 TAF Table A delivery bottom line will stay firm, without impact from 
environmental regulations, water quality concerns, Northern California growth, climate change, or 
delta levee failure.  Is this a secure foundation upon which to expand M&I reliance on SWP? 
 
 The Blueprint also suggests that Semitropic and Arvin Edison groundwater banking will 
yield 197 TAF during drought years through 2025.  This is considerably more than the 106,500 
TAF reported in the 2000 UWMP.  It is also considerably more than the 2002 MWD IRP “Report 
Card” estimate that these combined water banks would produce 110 TAF, but only after the 
projects are “fully developed.”  This Report Card noted that these projects could deliver only 60 
TAF in 2000.  What is the real delivery capacity of this groundwater banking right now?  While 
efforts to secure Semitropic storage were initiated prior to Monterey, were the Monterey provisions 
easing transfer rules intended to accommodate these transfers?  What is the total call by all 
contractors (and non-contractors) on transfer capacity from Kern County water banks?  Will it meet 
the single- and multi-year drought demands of Met and others?  How has the capacity of this 
expanded storage, pumping, and conveyance, which has been significantly financed by DWR, been 
analyzed for environmental purposes?  How much will this expanded conjunctive use capacity 
increase SWP exports during critically dry, dry, average and wet years? 
 
 Between the 2002 Report on MWD Water Supplies and the 2003 Blueprint, estimated use of 
Diamond Valley Lake (DVL) to meet single dry-year demand rose from 150 TAF for DVL to 510 
TAF for DVL plus Lakes Matthews and Skinner.  Matthews and Skinner have a combined 
operational storage of 75 TAF, so 435 TAF of the projected 1-year drought use would come from 
DVL.    Added to this 290% increase in single-year DVL reliance, is a 57% increase in planned 
reliance on surface storage at Lakes Castaic and Perris (the terminal reservoirs addressed in the 
Monterey Amendments).  Or as Met’s most recent IRP put it “With the completion and filling of 
Diamond Valley Lake (DVL) and the flexible storage provisions of the SWP Monterey 
Amendment, Metropolitan has exceeded the in-region dry-year storage capacity identified in the 
1996 IRP.”  What does this sharply increased reliance on surface storage do to multiple-year 
drought planning and what source water will be used to refill storage?  If dry year demands for Met 
ran 2.5 MAF, and combined SWP and CA supplies fell to 1 MAF, would reliance on storage leave 
Met vulnerable to multiple dry years?  This question has been raised in a review of the Blueprint by 
the agency most dependent upon MWD, the San Diego Water Authority (SDWA).  SDWA raises a 
series of other questions about the true reliability of MWD projections. 
 
 Future drought planning relies heavily on purchasing transfers from agriculture.  The 
EIR must address how reliable will this supply be amid competition during a drought. 
 
• CALSIM II 

 
We have outlined elsewhere our concerns regarding CalSim II, which implicitly underlies 

much of the analysis in the draft chapter. .  Calibration and validation of its results, which were 
called for in scientific peer review, are necessary for presenting any CalSim II analysis in this EIR.  
This calibration and validation should explore not only uncertainty deriving from the operation of 
the model, but also uncertainty stemming from data inputs.  Sensitivity analysis should be 
performed to determine which inputs are most important for calibration and validation. 

 



 10

Key elements of local supply and storage, including the Kern Water Bank have been absent 
from CalSim runs used for this EIR and we have been told they are too resource and time-intensive 
to produce.  Meanwhile, DWR has developed and is refining a Kern Bank simulation to investigate 
new SWP storage options.  Rough Kern Bank modeling was done in DWRSIM. In sum, the existing 
draft has not begun to address the potential for a second-generation “paper water” problem (or as 
public commenters labeled it, a “cyber water” problem) arising from unsupported and uncalibrated 
assumptions in Calsim II that have once again inflated the estimates of reliable deliveries. 
 
 
 
 



 To:  Delores Brown, DWR 
From:  Eddy Moore, Roger Moore 
Re:  Plaintiffs’ Additional Comments on Growth Inducement (Chapter 10),  

“Monterey Plus” EIR 
Date:  March 15, 2005 
 
During the January 19, 2005 Monterey Plus EIR meeting, representatives raised several 
issues that should be addressed in the growth inducement chapter (Chapter 10).  The 
following comments elaborate on some of those issues, supplementing our January 6, 
2005 comments in light of the discussion at our last EIR meeting   
 
As we discussed, substantial revisions must be made in the analysis in order to provide a 
satisfactory and legally adequate analysis of growth inducement.  Comments made by 
contractor representatives created the impression been that, from the perspective of 
contractors and DWR, the Monterey Amendments affected only the distribution of Bay 
Delta SWP exports between certain agricultural and M&I contractors, and did not 
increase exports.  They have posited furthermore that the Monterey Amendments’ 
management flexibility provisions simply clarified existing practices and made little 
difference on the ground to trends that would have occurred otherwise without the 
changes.  Under this narrow view, with only small (and often counter-balancing or 
declining) water redistribution effects, the Monterey Amendments induced little growth.  
 
By contrast, plaintiff representatives have already raised substantial reservations 
regarding analytical methods (i.e., modeling), which must be credibly addressed before 
any such conclusions could be drawn.  Beyond these, however, plaintiffs have also 
maintained that DWR has failed to diligently seek the extent and impact of the growth 
impacts fostered by permanent transfers, and has so far ignored the growth inducing 
impacts of other contract provisions in the Monterey Amendments.  This memorandum 
focuses on these latter points, with the hope that it will help foster a fuller and fairer 
assessment of project-related growth inducement. 
 
UMonterey and Growth Inducement: Broadening the Discussion 
 
A brief review of historical documents explaining the Monterey Agreement and 
Amendments sharply calls into question the view that Monterey merely clarified existing 
practice, and indicates that each management flexibility and supply reliability contract 
provision must be analyzed for significant growth inducement.  With these documents as 
a starting point, DWR must include a review of water deliveries and transfers in the 
historical record, a probing statistical analysis, and an assessment of potential future 
trends in water management under the Monterey Amendments.   
 
Bulletin 132-95, the 1995 edition of the annual official report summarizing SWP 
operations and events, announced “…two historic documents—the Monterey Principals 
and the Bay-Delta Accord.”  While the negotiations leading to the Monterey Agreement 
“began as an answer to a single but critical problem in managing the SWP:  how to 
allocate the available water supply equitably during times of shortage,” they “grew into 



an omnibus revision of then SWP long-term contracts and their administration…” 
requiring “major contract modifications…”   
 
Bulletin 132-95 summarized the following contract changes intended to allow local water 
agencies to “maximize existing facilities” (although new facilities were clearly 
contemplated in the case of Kern Bank): 
 

• “transfer control of the Kern Water Bank property to the agricultural contractors 
• provide for permanent sales of water among contractors 
• provide more flexibility in using certain reservoirs for local use 
• Implement a simpler program for interruptible water supplies 
• provide new rules for transportation of non-SWP water to contractors 
• provide new rules for storing water outside a contractors [sic] service area” 

 
Another contract change—adopting “new rules” allowing contractors to turn back water 
and creating a turnback pool for water sales—was presented as increasing “reliability of 
existing supplies:” 
 
So far, preliminary analysis of growth inducement in this Draft EIR has selected only one 
of the above seven changes—“permanent sales of water among contractors” as a possible 
source of induced growth (or environmental impact more generally).  Implicitly and 
without real analysis, DWR finds no effects on Delta exports from the rest of the contract 
changes, although they were negotiated primarily by the two largest export recipients. On 
the contrary, we suggest that all of the above “major contract modifications” allowing 
local agencies receiving water deliveries from SWP to “maximize existing facilities,” 
plus the turnback provisions, will likely tend to increase Delta exports and to affect the 
distribution and timing of exports and deliveries.   
 
Furthermore, B-132-95 reported that “In the future, other agreements will be negotiated 
to transfer water from willing sellers to willing buyers—an action made possible by the 
[Monterey] agreement.” (emphasis added)  Contractors have speculated in our meetings 
that at least some post-Monterey transfer activity probably would have happened without 
Monterey.  We question of whether such agricultural-to-urban transfers could ever have 
become feasible on a large scale while the Table A amounts in question remained subject 
to pre-Monterey cutbacks under article 18(a).  Furthermore, DWR’s recent description of 
the intention to arrange transfers “made possible” under the new authority of the 
Amendments raises the question:  What has been the historical record of transfer activity 
and reliance upon potential future transfers prior to and after Monterey?   
 
UMonterey Amendment Changes with Growth-Inducing Potential 
 
A brief perusal of recent DWR activities and DWR and contractor documents suggests 
that the EIR can find ample evidence of Monterey-related potential for growth 
inducement, growth accommodation, and environmental impact.  Although this list may 
not be exhaustive, it is illustrative of the need for DWR to broaden its discussion of the 
Monterey program’s growth-inducing potential. 



 
1.  Kern Water Bank:  DWR has maintained that development of The Kern Water Bank 
by the state was stalled at the time of Monterey and that, despite millions of dollars of 
investment, it would not have gone forward.  Nevertheless, the Bank was rapidly 
developed after Article 52 of the Monterey Amendments authorized its fee simple 
transfer in exchange for the relinquishment of paper entitlements.  It has since become a 
significant factor in Southern California water operations and planning.  This EIR should 
assess the effects of its operations, based on historical records of all activity related to the 
Kern Fan Element or infrastructure created to service it and connect it to other water 
conveyance and storage facilities, and contrast those effects with the baseline (no Bank) 
condition and with a state-operated alternative.  In general, it seems clear that the use of 
the Kern Bank to store otherwise un-storable exports during wet periods and to bolster 
dry-year deliveries—along with the pro-groundwater storage and pro-transfer provisions 
of Monterey clearly—increases overall average exports, exports during wet years, and 
dry year deliveries. 
 
Also, it has come to our attention that code has been developed to model Kern Water 
Bank within CalSim II as part of DWR-led efforts to investigate new storage proposals.  
We were previously informed that developing Kern Bank modeling code was too time 
and resource intensive to be feasible for our Monterey Plus EIR purposes.  If DWR 
decides to use CalSimII for this EIR, the effects of modeling potential future KWB 
effects on exports and particularly multiple-dry-year supplies (rather than simply post 
processing) should be made explicit.  KWB effects depend in part on KWB operations.  
Current modeling depicts KWB as a receiving bank, without export capability 
assumptions.  Even this modeling shows increased Delta export deliveries, particularly in 
combination with any new NOD storage.  Reported prior DWRSIM modeling conducted 
for state KWB investigations may have included operational assumptions.  New 
operational scenarios are being developed for a July modeling meeting on new storage 
proposals.  Public documents suggest that DWR-funded improvements to groundwater 
banking infrastructure in Kern County are creating the capacity to export 300 TAF in a 
single year.  Since KWB modeling work has been proceeding in parallel with the 
Monterey EIR process, DWR should ensure that this modeling carefully incorporates 
Monterey purposes.TPF

1
FPT   

 
2.  Groundwater banking:  The Monterey Amendment groundwater banking provisions 
extend beyond the Kern Bank.  Article 56 (b) states that “The [Resources] Agency shall 
cooperate with other contractors in the development and establishment of groundwater 
storage programs.”  Article 56(c) includes a table outlining potential amounts of water 
that could be stored under these provisions under certain conditions, although DWR has 
emphasized that the Monterey Amendments  set “no limits on groundwater storage of 
SWP water outside a contractor’s service area.”  The Resources Agency has spent 
considerable public funds helping develop groundwater storage and related conveyance 
capacity.  The facilitation of this capacity and its use for Article 56 (c) purposes (“Storage 

                                                 
TP

1
PT Similarly, ongoing DWR/BOR efforts to model the effects of climate change should be incorporated into 

the 2005 SWP Reliability Report required by the Monterey Settlement Agreement. 
 



of Project Water Outside of Storage Area”) should be assessed from the historic record 
and from grant documents, and should be assessed for potential increased future use.   

 
3.  Turnback pool: DWR must explain the impact on exports for the Turnback Pool 
provisions of the Monterey Amendments.  Article 56 of the Amendments established a 
process for contractors to sell their project water via a turnback pool.  During the 18 years 
prior to the Monterey Amendments, turnback pool deliveries occurred only once—114 
TAF in 1987.  In the other 17 years, there were zero turnback pool deliveries, so average 
turnback deliveries prior to the Monterey Amendments were about 5 TAF per year.  
Starting immediately after the Monterey Amendments, turnback pool deliveries have 
been made in every single year from 1996 to 2004.  These deliveries have averaged about 
100 TAF per year and have ranged as high as 282 TAF in a single year.  Put another way, 
turnback deliveries are on schedule to total about 1 MAF in the decade after Monterey, 
while they totaled about 1/10P

th
P that amount in the decade before Monterey.  These 

deliveries must be accounted for in the Monterey EIR growth and environmental impact 
analysis: 
 

TURNBACK POOL DELIVERIES (From SWP Reliability Report and recent 
notices to contractors) 

 
Decade   Decade 
Before    After 
UMontereyU  UMonterey 

  
  1985 0  1995            0   
  1986 0  1996 174,909 
  1987 114,907 1997   62,544 
  1988 0  1998   75,000 
  1989 0  1999 217,437 
  1990 0  2000 282,305 
  1991 0  2001   18,140 
  1992 0  2002   45,252 
  1993 0  2003   29,770 
  1994 0  2004      17,240 
 
 The Amendments also included a provision allowing contractors to temporarily 
reduce Table A entitlement amounts and receive associated rate reductions.  Have these 
provisions been implemented, and if so have they been coordinated with the turnback 
pool?  If so, the net effect may have been to increase overall demands and ultimately 
overall deliveries. 
 
4.  Carryover Rules: According to Bulletin 132-96 Chapter 10, “Rules for carryover 
in SWP surface conservation reservoirs are expanded, allowing storage by contractors 
from year to year when space is available.  Within certain constraints, SWP water may be 
stored year-to-year in non-SWP surface storage facilities outside a contractor’s service 
area for later use within the service area.”   During the eight years of post-Monterey data 



available from the Reliability Report Appendix D, contractors received an average of 117 
TAF in carryover deliveries, versus 70 TAF per year during the ten pre-Monterey years.  
This represents a 67% increase in annual average increased carryover activity.   Could 
this activity expand in future years?  What is record of out-of-area storage? 
 
 Similarly, Bulletin 132 reports suggest the following non-project water received 
by contractors post-Monterey through SWP: 
 
’02 117 TAF 
’01 113 TAF 
’00        79 TAF 
’99        25 TAF 
’98  99 TAF 
’97 ?  
’96 ? 
 
 It appears that these deliveries were facilitated by the Monterey Amendments, 
since B 132 reporting prior to the Monterey Amendments does not separately report non-
project water deliveries to contractors.  What is the potential for such deliveries to 
continue and/or expand? 
  
5.  Drought Planning and “Flexible Management”: Shifting from state records to those 
assembled by state water contractors, MWD drought planning documents suggest an 
increasing reliance on the “flexible management” provisions of Monterey, raising several 
questions:  (1) what is the magnitude of increased SOD supply from Monterey and (2) 
what are its environmental impacts and reliability? 

 
The 2003 Met “Blueprint for Water Reliability” outlines several seemingly 

Monterey-related future delivery sources (see Appendix C of this document):   
 

• Met relies on 26-129 TAF of San Luis carryover deliveries in different 
year types under the currently-applicable Monterey carryover provisions.  
Again, this suggests that Monterey carryover provisions have had an effect 
on deliveries.  What is the reliability of this water supply, given known 
historic carryover amounts?   

• The Blueprint outlines a “California Aquaduct Dry-year Transfer 
Program,” which relies on banking a portion of 180 TAF per year of Kern 
Delta pre-1914 Kern River water and 25.5 TAF of Kern Delta SWP Table 
A water, to be delivered later during droughts at up to 50 TAF per year.  
While separate environmental documentation was prepared for the 
operation of drought water banks in 1993, this plan seems to rely on or be 
facilitated by the Monterey language negotiated during the following year 
which increased the ability to transfer non-project water through SWP 
facilities, facilitated exchanges, and possibly other “flexible management” 
provisions.  What other transfer programs implemented by MWD or other 



contractors benefit from Monterey?  Is the net effect of these programs to 
increase dry-year reliability, and if so, by how much? 

• Non-project water transfers are also apparently assumed for a dry-year 
spot market purchase program that secured 167 TAF in 2003.  This non-
project water transfer ability also may have been aimed at potential 
transfers of CVP water.  As Met points out, under the 1992 CVPIA, which 
closely preceded the Monterey negotiations, “water agencies, such as 
Metropolitan, may for the first time be able to acquire a portion of the 
Central Valley Project’s 7.8 million acre-feet of supply.”  

 
These examples suggest some ways in which Monterey’s “omnibus” revision of state 

contracts may significantly affect current deliveries and water agency plans for the future.  
We hope that DWR will make a thorough and convincing effort to explore the potential 
effects of these provisions on the timing and amount of exports, deliveries.   

 
Regional Growth Assessment 
 

To provide an informative and lawful assessment, DWR must go beyond 
convincingly explaining the effects of the Amendments on water supply.  With respect to 
growth inducement, the Court of Appeal in Planning and Conservation League v. 
Department of Water Resources emphasized the State’s responsibility and unique 
purview for purposes of growth analysis and related environmental impacts analysis.  For 
instance, the state can easily compare water use efficiency in different geographical 
regions and jurisdictions throughout the state (for example, a brief web search indicates 
that Santa Barbara uses about 150 gallons per capita per day, while Fresno uses about 
330—new growth in either location probably uses a different amount).  DWR collects per 
capita water use efficiency data for the B-160 and B-166 processes.    

 
It would be most helpful to focus on data deriving from new and recent growth, rather 

than overall average per capita water use, since growth is the issue here.  DWR should 
thus indicate the actual range of water use efficiencies for recent new growth in the 
state’s various jurisdictions.  Water use efficiency in the particular areas receiving 
Monterey transfers should be compared to this range, and should also be used to calculate 
potential growth inducement estimates.  The reason for DWR to use this or other methods 
to estimate growth inducing impacts is that only the state has the overview of different 
possible efficiencies with which water could be used, and this level of efficiency affects 
both the amount of growth induced and the state’s overall water planning.  As the state 
decides how to allocate limited water resources to a range of purposes (supply, reliability, 
environment, and recreation, for instance), water use efficiency affects its ability to 
balance these important purposes. 

 
Growth-related environmental impacts go beyond water use.  In each geographic area 

and jurisdiction, recent growth has a characteristic footprint of per-capita land use, energy 
use, traffic and related motor vehicle fuel use, air emissions, and the like.  As with water 
use efficiency, the state also has access to statewide data on the range within which these 
kinds of environmental impacts can occur.  Some types of growth use more land, energy, 



and water per capita than others, or create more impervious surface.  What is the range?  
Where does Monterey-induced growth fall in that range?  What is the trend for expected 
growth supported by Monterey-related water supplies?  What are the implications for 
habitat, air quality, hydrology and water quality?  What are the implications for drought 
reliance on SWP and other supplies?  
 
Agricultural Cutbacks Changed to Ag and Urban Cutbacks: 
 

The Monterey Amendments’ abandonment of automatic agricultural cutbacks—
and reliance instead on equal cutbacks to agricultural and urban contractors—on its face 
altered drought reliability for existing urban customers at the time of the implementation 
of the Amendments.  As suggested above, the reliability of urban water supplies is one 
important element in how much urban development can be sustained.  The EIR should 
explain how this shift away from ag-only cutbacks affected supply reliability for existing 
urban areas and what its implication is for growth.   Furthermore, if the suite of Monterey 
changes increased water supplies to urban areas, thereby inducing growth, but the 
elimination of ag-only cutbacks eroded reliability, the Monterey Amendments may have 
led to a more volatile urban SWP water supply.  These are basic issues that must be 
addressed in any EIR analysis of the Monterey Amendments. 
 
CalSim II and Growth Assessment 

 
Thus far in our discussions, DWR has signaled an intention to rely upon CalSim II 

simulations for several EIR-related purposes.  As detailed elsewhere, CalSim II was 
recently reviewed by a scientific peer review panel that suggested that it lacks needed 
calibration and validation and that it systematically overestimates available exports.  At 
the minimum, DWR must therefore should document potential sources of error within 
CalSim II and its data inputs, and where possible, provide estimates of the range of error 
that could be derived from these potential error sources.  If DWR cannot accurately 
pinpoint likely sources and magnitudes of error, it must identify possible sources and 
ranges of error—a “ballpark idea” of how accurate the model is and where uncertainties 
lie.  Also, DWR must clarify if, and how, the provisions of Monterey are reflected in 
CalSim II.  For instance, how does CalSim II account for the non-project water, turnback 
water, carrover water, and transferred and ground-banked water envisioned under 
Monterey’s provisions? 

 
“Paper Water” and Urban Water Management Plans 
 

UWMP’s:  One tool to explore the possible growth inducing effects of “paper water” 
may be UWMP data.  While there are hundreds of UWMP’s, an appropriate subset of the 
total could provide a window into local plans to rely on SWP water (in choosing this 
subset, DWR should check to see whether non-SWP contractors are relying on supplies 
from SWP contractors either in average or drought years).  For instance, how much SWP 
water do local agencies plan to use during the multiple-year drought scenario?  How does 
this planned amount of SWP water compare to what will likely be available during an 
extended drought?  Will that reliance hold if climate change exacerbates droughts?  We 



are aware that UWMP’s often omit data.  By choosing a manageable subset of UWMP’s, 
any key missing pieces of data can be requested from the responsible agencies.  We have 
provided further comments on UWMP’s in our comments on paper water. 

 
Conclusion 
 

In sum, plaintiffs are concerned that DWR’s preliminary attempts so far to probe 
growth inducement and other environmental effects of the Monterey Amendments have 
fallen far short of a thorough and convincing effort.  The most sweeping “major contract 
modifications,” negotiated against the backdrop of the Bay Delta Accord and the 
maturing of SWP water demand during a lengthy drought, have so far been found to have 
little effect despite the apparently vigorous and far-ranging operation of their provisions.  
We look forward to a more searching analysis. 



COMMENTS ON CHAPTER 9 OF THE EIR 
 

July 3, 2005 
By: Arve R. Sjovold 

 
 

UGeneral:U 

 
 Chapter 9 is titled “Water Supply” but gives the strong impression that anything 
that does not find its way into impacts in this chapter will probably not find any further 
analyses in the rest of the document. This is especially evident in the nature of the text 
throughout the document where impacts on supply have simply morphed into “impacts.” 
Given that the objective of the EIR is to analyze environmental impacts, it is curious to 
have a full chapter devoted to water supply impacts as if that were the sine qua non for 
impact analysis for this project. The fundamental assertion (or assumption) driving this 
chapter seems to be that if the project doesn’t change the amount of water exported from 
the Delta then there can be no environmental impact. This is of course too simple-minded 
to be taken seriously. Furthermore, there is substantial data to suggest that project 
operations do in fact alter project supplies beyond the quantitative analyses shown in the 
draft. 
 However, the main difficulty, even for the restricted scope of water supply impact 
analyses, is the fact the main quantitative tool seems to be incapable of addressing the 
effects of many of the Monterey Amendments provisions. It is also noteworthy that the 
draft, in characterizing the tool CALSIM II, acknowledges that many of the presently 
necessary environmental constraints on project operations are not included in the model 
(e.g. the Endangered Species Act). 
 A critical difficulty is that the structure of this model, which is being erroneously 
passed off as a “simulation,” is in fact an optimization model in which the objective 
function is to maximize exports subject to the few constraints that are included in the 
model. A true simulation would be able to produce as output information that could be 
used to deduce environmental impacts as a function of different operational scenarios. 
What we have here is the exact opposite; a model that produces a maximum export 
quantity for a given, fixed environmental constraint. This model is not what should be 
used to study the environmental effects of the project and its alternatives. 
 The model is also suspect because it has not been calibrated and DWR has refused 
to do so even after being put on notice over 4 years ago. Even an international set of 
experts that performed a peer review of this model stated that it should be calibrated if it 
is to be used for such purposes as environmental impact and reliability analyses. As it 
presently stands, the model predicts average deliveries of 1 MAF more than has been 
demonstrated in the past 10 to 15 years. A calibration would reveal where in the model 
the calculations allow such a result and point the direction for correction. A 1 MAF error 
is a 50% error and with this magnitude of error it is unduly dangerous to rely on its 
relative accuracy for comparison of results with different scenarios. In short, this model is 
an improper tool for impact analysis and its results should not be made part of the EIR. 
 The model is said to simulate the hydrology of the Sacramento River watershed. 
This is an overstatement. Fully 80% of the input to the so-called hydrologic simulation is 



in fact gauged river runoff from the rivers as they exit the mountains. The only thing 
simulated is the rainfall and water use on the agricultural lands in the valley. 
Accordingly, a calibration of even this sub-model would contain 80% of the amounts of 
water in question of both sides of the calibration; the model’s calculations and its 
comparisons to the historical record. 
 There are other first order problems with the CALSIM II model. One, which is 
not of their creation but the nonetheless is vital to the model, is the use of water year 
categories derived from the Water Year Index, which I believe was first promulgated for 
the purposes of water quality regulations in the Delta by the State Water Resources 
Control Board (SWRCB). It can be readily shown that the scientific bases for these 
designations are fatally flawed. (See my piece, “RESPONSE TO THE INFORMATION 
PRESENTED IN THE ‘Inventory of Water Year Types in CALSIM II’”) In that study, it 
was also found that the use of the SWRCB indices in CALSIM II gives the so-called 
simulation advance information of the coming water year in a manner that can never be 
realized in actual operations. This advance information deals primarily with establishing 
the water quality constraints on the project. The simulation assumes that if those 
constraints are satisfied the calculated exports by the optimization methods are 
reasonable. It is the same as saying; “If we knew how the water year was going to turn 
out, we could easily manage to export more water than we do under the actual 
uncertainties that appear to the project operators.” That is not a correct assumption upon 
which to base environmental impact. Since SWRCB regulations are the result of hearings 
on the evidence at the time demonstrating the need for such regulations, they cannot be 
taken as any absolute standards for constraints. In the case of the present regulations, they 
were promulgated when the project was diverting around 2 MAF per year and are based 
on the observations of undesired effects at that level of diversion. To now assume that 
those same standards are adequate to protect the Delta when diversions are predicted by 
CALSIM II to increase by 50% on average has no basis in fact. Indeed, it is the object of 
this EIR to analyze such impacts and find what changes in the constraints will be 
necessary to protect the Delta. This analysis does no such thing and therefore fails in the 
most fundamental requirement of all environmental impact analysis. 
 It is also noteworthy at this time to mention the very serious concerns with 
potential collapse of the basic Delta ecosystem. The very recent and precipitous decline 
appears to be correlated with changes in the pumping regimen since about year 2000. 
Could this be a consequence of the Monterey Amendments? The draft should address this 
very real concern. 
 Having stated my general concerns with the draft Chapter 9, I now turn to more 
specific comments on the actual text page by page. 
 
Page 4 
 
 Why is the hydrologic record for CALSIM II runs now only 67 years? Previously 
it was 73 years and there are even data for 102 years. In the middle of the second 
paragraph the draft asserts that “The Settlement Agreement commits the Department to 
various actions, but with a single exception these actions do not affect SWP and SWP 
contractor operations.” This cannot be so if we accept that the changes in urban and 
agricultural deliveries to contractors will cause at least some contractors to change 



operations to incorporate changes in deliveries into their Urban Water Management 
Plans. 
 
Page 5 
 
 At the top of the page, the reference to operations being more complex than can 
be simulated by CALSIM II or any other model appears to be mere assertion. Can DWR 
provide some data or context for this statement? It is inadequate for DWR to relegate new 
water management methods to qualitative methods at this time. They must show why 
their chosen quantitative tool, CALSIM II, cannot do the job. If it is a problem because 
CALSIM II doesn’t have the fidelity to quantify such management methods then it is 
tenuous to assume that it has the fidelity to find supply impacts of the very small orders 
cited on this page as the thresholds of significance. 
 The draft needs some rationale to justify the chosen levels of significance. Here, 
they just appear out of thin air. This is not acceptable. It would also be desirable to list 
some standards for thresholds of significance for environmental impacts. 
 
Page 6 
 
 The first sentence engages in a little hyperbole. There are two years in the record 
where the project delivered substantially less than 1 MAF. The reference to Central 
California as a source of supply is also an exaggeration since the SWP has no dams on 
the Central Sierra streams.  
 The third paragraph refers to 25 contractors for 1994; I thought there were 29. 
Which contractors are they excluding? This paragraph also refers to Table WB-1. the 
table appears to be correct for 1994 but the values for Table A for 2003 and 2020 are 
unrecognizable. The values for 2003 do not correspond to the values in the table in 
Appendix C of the SWP reliability report which are supposed to be for 2001. We know of 
no transfers or other adjustments that could have occurred in that two year interval. Also 
the values for 2020 seem portend some significant changes from the present. Where did 
these originate. The reduction of 100,000 AF in MWD’s allocation for 2020 is 
unexplained, and there are others. In fact, this would be a good place to include a careful 
compilation of all the transfers that have been recognized by the settlement agreement. 
Some explanatory arithmetic would be helpful. Table WB-1 also needs to present those 
numbers that are truly operational for impact analysis. For example, the San Luis Obispo 
allocation is shown as 25,000 AF. That is correct for certain financial calculations, but is 
absolutely wrong for water supply operations. San Luis Obispo County has acquired only 
4800 AF of capacity in the Coastal Aqueduct which therefore represents its maximum 
demand function for the purposes of delivering water. It is known that CALSIM II 
assumes in its calculations that each contractor’s maximum Table A is the demand 
function, except for KCWA and MWD, that the model tries to satisfy. If that is indeed the 
case, any CALSIM II calculation based on 25,000 AF for San Luis Obispo County would 
deliver water that could not be physically carried through the aqueduct. 
 
Page 7 
 



 The very first full paragraph in the page refers to Table WB-2 and it is very 
puzzling as to how this information is to be used. With respect to entities like Santa 
Barbara County, its citation that the County relies 100% on SWP deliveries is ill 
informed. The County is not a water wholesaler for all the County’s water. It is only an 
intermediary for SWP water. Each of the subscribing entities within the County have a 
number of other local sources and at this time SWP is not the major source except for 
Santa Maria City. I am not sure what to make of this table for the purposes of impact 
analysis. It could be very fruitful if DWR were to make comprehensive investigations 
into all users of SWP at the retail level to establish accurate demand functions for SWP 
water rather than merely assuming that maximum Table A allocations will be delivered 
whenever the water is available to be pumped from the Delta. 
 
Page 9 
 
 The statement concerning CCWA’s management authority for San Luis Obispo 
County’s Table A allocation is in error. CCWA only manages 4800 AF of the County’s 
Table A. Under Santa Barbara County, the statement alleging that CCWA delivers treated 
and untreated water is not correct. CCWA had constructed a regional treatment plant that 
necessarily treats all SWP water delivered to both San Luis Obispo and Santa Barbara 
Counties. 
 
Page 13 
 
 The bottom paragraph dealing with the CVP does not mention how much water 
the CVP delivers to the Sacramento Valley, including settlement contractors. 
 
Page 14 
 
 The first paragraph states that the CVP and SWP divert about 8MAF from the 
Delta. This is not correct. According to historical records the correct amount is about 5 
MAF. Even a 1994 DWRSIM run predicted that together they would average 
approximately 6 MAF over the 73 year hydrologic record. That includes an average of 
nearly 3 MAF for the SWP which it has never attained in practice. 
 
Page 15 
 
 The second paragraph dealing with MWD’s Diamond Valley reservoir deserves 
more detail. Since Diamond Valley has come online post Monterey it would serve a 
useful purpose in the impact analyses to demonstrate how it may benefit from Monterey’s 
provisions, and it would be extremely enlightening to provide data on how and when it 
was filled. It is possible that it was first filled during the middle of the State’s energy 
crisis and it would be informative to show how the project interacts and impacts the 
State’s energy requirements over time. 
 
Page 16 
 



 The second full paragraph states that the maximum delivery for SWP occurred in 
1990. According to the record it was 1989. It is also not necessary to speculate about 
whether the period 1995 through 2001 was wetter than normal since DWR has the data in 
hand to resolve this conjecture. 
 For the third paragraph, it would be extremely useful to any reader if arithmetic 
calculations were presented to show how allocations were determined before and after 
Monterey. 
 In the fourth paragraph it is puzzling why the period 1999 to 2004 was chosen for 
presentation of allocations of selected contractors. It would be more useful if rationales 
for the selection of contractors and that particular period were presented. The year 1999 
is 3 years after Monterey went into effect. 
 For all of page 16 it would be very useful to present in a table the yearly requests 
made by the contractors, which requests after all drive the system’s actual operations and 
its allocations. 
 
Page 17 
 
 The first paragraph dismisses the transfers to Napa and Solano counties as too 
small for significance. This is of course false on its face. The amounts transferred are in 
excess of the percentages cited upfront in the draft as significant thresholds. All the 
statements of changes in allocations need to be backed up by showing the arithmetic by 
which the changes were derived. 
 The third paragraph seems to suggest that analysis of impacts need go no further 
than citing a collection of anecdotal examples. This is inadequate. 
 The last paragraph is too quick to dismiss the importance of the historical record. 
In fact, the only reliable predictions we can make at this time must be based on the 
historical record as far as it can take us since the CALSIM II model is too flawed to 
develop such predictions for environmental impact analysis. 
 
Page 18 
 
 The first paragraph again refers to the 67 year record. We have already questioned 
why the record for these analyses was reduced from 73 years. 
 The second paragraph asserts that the increase between 1994 and 2003 shown in 
Table WB-5 is due to increased demand. Without contractor requests for this period it is 
facetious to make such a claim. In fact, it would be very illuminating to show actual 
contractor requests for these years along side the demand functions assumed for CALSIM 
II. 
 The fourth paragraph states the amount of Table A transferred under Monterey 
between 1994 and 2003 as 114 KAF. This is not in accord with the Settlement Agreement 
(which is supposed to be the context for this EIR) which specifically states that the 41000 
AF transfer from KCWA to Castaic is not included in the list of transfers assumed to be 
final. 
 The last paragraph again dismisses the changes in allocations due to transfers as 
not significant. Clearly, the amount for Castaic, with or without the 41,000 AF, is greater 
than the level of significance cited early in the draft. 



 
Page 19 
 
 New management practices set into motion by Monterey are not included in the 
CALSIM II calculations. With regard to reservoirs Castaic, Perris, and San Luis, the draft 
needs to verify that these management practices will not compromise the primary 
purposes of these reservoirs. The initial requirements for these reservoirs stated that they 
were all for operations of the project, not for conservation. The uses to now be allowed 
by Monterey seem to change that requirement and it is not at all certain that these new 
uses will not impact the primary operational requirements. In the particular case of the 
San Luis Reservoir it is not obvious how it can serve to provide carryover storage when it 
is so essential to just maintaining promised in-year deliveries. 
 
Pages 20 to 34 
 
 I have not performed critical review of these pages as yet. 
 
Page 37 
 
 Figure WB-1 needs to identify what the percentages refer to. It is not at all 
obvious. 
 
Page 38 
 
 The same criticism as for page 37 
 
Page 39 
 
 The columns for 2003 and 2020 are not substantiated or accurate.\ 
 
Page 40 
 
 The purpose of this table is obscure. Also the entry for Santa Barbara County is 
very misleading. Also it seems that there should be no need to present only a partially 
filled table; aren’t there urban water management plans that could be use as refernces? 
 
Page 41 
 
 Why does the table stop at the year 2001? Surely there are data in hand for years 
2002 and 2003. 2003 is interesting because it is one of their chosen scenario years. 
 
Page 43 
 
 Since the title of the table refers to the historical analysis of the effects of 
Monterey on Table A allocations, it seems natural to ask what happened to the years of 



1996 through 1998? Also the table presents in one evaluation, the combined effects of 
transfers and allocations. Not all transfers occurred in the same year. 
 
Page 51 
 
 The amounts shown for storage outside of service areas deserves more 
explanation as to how this process works. For example, storage by entities north of the 
water banks in Kern County don’t actually retrieve stored water from the bank, so it must 
be done by exchange of Table A allocations. Thus, water stored in Semitropic’s bank can 
be taken by having some of Semitropic’s allocation diverted to the more northerly entity 
and Semitropic can claim an equal amount for its own use. By that logic, Semitropic 
should never store more than its maximum annual Table A since calls for more than that 
amount from the bank cannot be met by exchange of Table A amounts. In the table it 
seems that Semitropic has actually stored more than its maximum Table A for entities 
north of Kern. This needs further explanation. 
 
Page 52 
 
 Before the data in Table WB-10 can be of any use, it will be necessary to show 
how, operationally, carryover storage in San Luis Reservoir is managed without 
impacting its traditional operations and also those of the CVP. 
 



 

 

 
TO:     DWR 
FROM: PCL 
DATE:  July 6, 2005 
RE:  Draft Chapter 9 and Related Considerations 
 
This memo provides a broader response to Draft Chapter 9 in addition to comments provided on the 
provided form.  Also, we have included an attachment suggesting related considerations that should be 
included in the EIR. 
 
Draft Chapter 9 attempts to quantify the project’s water supply impacts on individual contractors, with 
an eye towards later growth inducement analysis.  The results outlined in this Chapter will inform other 
chapters addressing hydrologic and biological impacts, Kern Water Bank, energy impacts and 
potentially other project impacts, because each of these topics involve the amount, timing and location 
of water exports and deliveries.  We are thus concerned to ensure the completeness and accuracy of the 
assumptions and results in this Chapter. 
 
The Chapter includes two types of analysis:  (a) results from Calsim II studies and (b) qualitative 
findings from non-Calsim analysis.   
 
The Calsim II analysis is focused on changes in the distribution of deliveries between various 
agricultural and urban contractors.  It is built on the assumption that the overall amount of these Calsim 
deliveries is the same before and after the Monterey Amendments.  As the Chapter admits, Calsim does 
not incorporate key Monterey Amendments provisions (or others, such as Kern Water Bank, increased 
conveyance of non-project water and borrowing from terminal reservoirs).TP

 
F

1
FPT  Thus, any computer-

modeling-based conclusion that the un-modeled water management and storage provisions have little or 
no effect on supply is circular. 
 
The non-Calsim analysis focuses on some (but not all) of the new water management methods created 
by the Monterey Amendments, such as increased out-of-area storage, carryover storage, and the 
turnback pool program.  As the Chapter admits, Calsim does not incorporate these key Monterey 
Amendments provisions.  Neither Calsim nor the non-Calsim analysis incorporates Kern Water Bank, 
increased conveyance of non-project water, borrowing from terminal reservoirs, and possibly other 
relevant contract provisions.TP

 
F

2
FPT 

   
As mentioned in the draft Chapter and discussed in the June 15, 2005 workshop on this chapter, these 
management provisions likely increase Bay Delta exports.  As such, they will affect SWP deliveries and 
CVP diversions (for instance, due to storage of section 215 water in Kern County groundwater banks).   
                                                 
TP

1
PT Calsim II “…simulates some provisions of the Monterey Amendments…but not the new water management practices.”   

TP

2
PT Calsim II “…simulates some provisions of the Monterey Amendments…but not the new water management practices.”   



 

 

                                                

 
We have several concerns about this approach: 
 

(1) Calsim modeling that does not incorporate Monterey provisions cannot accurately reflect 
implementation of Monterey.   The Calsim results presented are the most numerically clear 
results in the chapter.  But that clarity is misleading because the Calsim results do not address 
key Monterey provisions and include no measure of uncertainty.  This is the wrong foundation 
for later growth impacts analysis or other analyses.TPF

3
FPT   

 
(2) DWR should develop a numerical range reflecting the potential water supply impacts of each of 

the Monterey water management provisions, including Kern Bank.  The stated approach of this 
EIR is to present parallel analysis, where possible, based on historic records rather than 
projections from the un-calibrated model that does not include key Monterey provisions.  This 
chapter presents some historical data, but little analysis based upon it.  For instance, as suggested 
below, extensive records exist of groundwater banking and water marketing activities promoted 
by Monterey.  From these records and known physical capacities of facilities, some range of 
potential supply impacts should be derived.  Any estimated amounts of increased SWP or CVP 
exports and diversions must be included in the water supply, growth, energy and other 
environmental impacts analysis. 

(3) The EIR also must estimate the range of potential future effects of these practices.TPF

4
FPT  The “Future 

Impacts” segment of this draft finds that future increased SWP deliveries are “affected very little 
by the change in terms of the SWP contracts brought about by the Monterey Amendment.”  

 
TP

3
PT  

The Ninth Circuit court of appeals recently ruled that such non-disclosure of known uncertainties or assumptions 
renders a model-based environmental study legally defective.  See Lands Council v. Forester of Region One of the 
United States Forest Service, 395 F.3d 1019, 1031-32 (9th Cir. 2004).  The court wrote that  
 

[t]he Forest Service's heavy reliance on the WATSED model in this case does not meet the regulatory 
requirements because there was inadequate disclosure that the model's consideration of relevant variables is 
incomplete. Moreover, the Forest Service knew that WATSED had shortcomings, and yet did not disclose 
these shortcomings until the agency's decision was challenged on the administrative appeal.  We hold that 
this withholding of information violated NEPA, which requires up-front disclosures of relevant 
shortcomings in the data or models.   

 
Just like NEPA, CEQA demands disclosure of uncertainties, and DWR should not present as exact, or rely upon to 
show an absence of impact, outputs from a model that does not consider crucial variables, and that is not capable of 
producing exact outputs. 

 
TP

4
PT The draft points out that some provisions, such as the turn-back pool, may not be used under a 2020 scenario due to the 

potential growth of Table A demands.  However, the recently-released 2005 State Water Plan projects that water demand 
may stay about the same or even decline over the next twenty years largely due to reduced agricultural demand.  Under this 
scenario, turnback pool operations would continue to be relevant.  Even if turnback phases out, DWR should estimate that 
magnitude of turn-back pool use during the period that it is used.   



 

 

Again, this conclusion is reached based on Calsim runs that the draft admits do not reflect 
several Monterey provisions and that, as the draft admits, could affect deliveries.  This EIR must 
quantify the range of potential affects, as they might be used in combination with each other and 
with existing and planned physical improvements to storage and conveyance capacities available 
to SWP contractors. 

 
(4) As mentioned above, this chapter does not address a key part of the Monterey  

Amendments—the Kern Water Bank.  While KWB may be addressed elsewhere in the EIR, it is 
obvious that increased available storage—whether controlled by SWP or not—affects the 
potential for contractors to receive deliveries, particularly in combination with the other 
Monterey Amendment provisions intended to facilitate the use of such facilities.  This EIR must 
address head-on the Monterey Amendment’s facilitation of a growing water market and its 
effects on the amount and timing of exports. 

 



 

 

                                                

ATTACHMENT A 
 
This Attachment expands upon themes outlined in our memo of March 15, 2005.  It also may assist in 
the preparation of analysis of the Kern Water Bank, which was explicitly excluded from the first draft 
EIR water supply chapter 9, and which must be analyzed for that chapter. 
 
In our earlier memo, we pointed out that, while DWR and SWP contractors have maintained until our 
June 15, 2005 meeting that the Monterey Amendments did not change the amount of water exported 
from the Bay Delta, water delivery records suggest that Monterey affects the amount and timing of Bay 
Delta and San Joaquin diversions.  Yet, DWR continues to rely upon Calsim II analyses that assume no 
increased water diversions as part of Chapter 9 water supply analyses.TPF

5
FPT   

 
Relying largely on B-132 records of actual deliveries, our prior memo highlighted evidence of increased 
carryover, turnback, and non-project exports under Monterey Plus operations.  We also urged DWR to 
search historic records of all deliveries and exports from Kern Water Bank and other groundwater 
storage operations for evidence that groundwater banking provisions of Monterey Plus allowed 
increased exports, potentially fostering growth.  Finally, we suggested that the management flexibility 
provisions of Monterey likely enhanced contractors’ ability to accept new Monterey Amendment 
categories of water and to use KWB and other available groundwater and surface storage methods—all 
with the result of increased overall exports and increased water supplies during droughts, when growth 
inducement concerns are most salient. 
 
This memo provides further evidence that Monterey Plus provisions have encouraged increased Bay 
Delta water exports.  It also suggests that they have affected water resources otherwise available to the 
San Joaquin River.  This evidence is a small and almost random sampling (what can be gleaned from a 
brief internet search) of the data relevant to this topic.  Through its own records and those of its 
contractors, DWR has the ability to develop a much more complete picture of the magnitude and timing 
of export, water marketing and groundwater banking activities under Monterey Plus.  This task remains 
critical to the validity of the EIR.   
 
At the March 2005 EIR meeting, DWR presented a 5-year analysis of historical Table A allocations 
under the Monterey Amendments.  That analysis concluded by promising to “Review other historic data 

 
TP

5
PT DWR has produced spreadsheet results analyzing some no-project scenarios of Kern Water Bank operations based on a 

1990 state plan for operating the bank.  These scenarios do not address with-project current and future potential operations of 
the Bank.  For instance, DWR’s analysis assumes that the bank initially could hold 350,000 AF and eventually 500,000 AF.  
However, in 2000 KCWA reported to DWR that the bank held 870,000 AF.  The DWR spreadsheet analysis assumes that the 
Bank can recharge and recover water at 15,000 AF and 6,200 AF per month, respectively.  KCWA reported in 2000 that 
recharge and recovery capabilities for KWB are 450,000 AF and 287,000 AF per year, respectively, or up to 380% of the 
rates assumed in DWR’s no-project analysis.  As noted throughout this memo, DWR should examine actual operations of the 
Bank and explore the potential for these operations to intensify in the future, including realistic parameters for Bank 
operations. 



 

 

                                                

for inclusion in the historical analysis.”  In that spirit, we urge a thorough exploration of the water 
marketing, groundwater storage, management flexibility provisions of the Amendments and their effect 
on SWP/CVP exports and the growth and other activities it supports. 
 
 
INDEPENDENT STUDY FOR DWR FINDS THAT MONTEREY AMENDMENTS INCREASED 
WATER MARKETING: 
 
In 2002, the Public Policy Institute of California prepared a report “for presentation to the Department of 
Water Resources” entitled “California’s Water Market by the Numbers.”TPF

6
FPT   

 
The author, Ellen Hanak, found that “In 1994, contractors of the State Water Project (SWP) concluded 
negotiations for the ‘Monterey Agreement,’ which included a number of measures to make it easier for 
contractors to transfer water to one another.”  
 
She presented the following series of water transfer amounts within SWP: 
 
  AF Transferred Within SWP 
 
1985    15,489 
1986      7,950 
1987      6,171 
1988         300 
1989      2,691 
1990      3,561 
1991      2,696 
1992      4,919 
1993         197 
1994      1,726 
1995      4,500 
1996  207,496  [ First Full Year of Monterey Amendments] 
1997    66,144 
1998  201,810 
1999  241,390 
2000  286,305 
2001    18,240 
 

 
TP

6
PT “California’s Water Market by the Numbers,” Public Policy Institute of California, 2002, see the front cover of the report 

for the quote. 



 

 

She attributes the apparent increase in water sales and transfers to state and federal intervention, 
particularly the Monterey Amendments: 
 

… the size and scope of the [water] market are strongly influenced by the intervention of state 
and federal authorities. This influence stems not only from an important direct role in purchases, 
but also from the relative ease water users have in gaining approval for transfers within the 
confines of the state and federal projects. Since 1988, direct government purchases have 
accounted for nearly one-third of the total volume traded. Transfers among contractors within the 
same projects (SWP, CVP and the Colorado River Project) account for more than half of all 
water sold (Figure 2). Transfers within the CVP and the SWP have generally increased in 
response to the more flexible trading rules adopted by those projects in the early 1990s. The 
growth has been most pronounced within the SWP, for which internal transfers were rare 
prior to the Monterey Agreement. [emphasis added] 

  
Hanak specifically mentions the turnback pool created by the Monterey Amendments, as follows: 
 

It is nevertheless interesting to note that the post-Monterey introduction of “turn-back” pools 
within the State Water Project has made a significant amount of urban agency water available to 
agricultural users in wet years.  Under the program, SWP contractors are able to sell back 
amounts of project water they will not need if there are willing SWP buyers.  From 1998 to 2000, 
the turn-back pool generated 200,000 acre feet or more of water per year, or roughly one-fifth of 
total market supply. 

 
While most water transfers are local or regional, Hanak finds that “the only ‘exports’ are the turn-back 
pool, purchased by San Joaquin valley agricultural districts.” 
 
Again, most of DWR’s data presented so far assumes that the Monterey Amendments did not lead to 
quantifiable increased water diversions by SWP or CVP.  Yet, water transfer and marketing activities 
assisted by the Monterey Amendments and involving hundreds of thousands of acre feet of water per 
year either (a) increased diversions, (b) kept them exactly the same, or (c) decreased them.  It is difficult 
to believe that the water marketing summarized by Hanak and reported to DWR just prior to the 
initiation of this EIR led to lower exports, or that export levels coincidentally have turned out to be 
exactly the same.  Rather, the vigorous marketing activity involving SWP’s largest export recipients and 
major new storage facilities likely reflects increased exports.  We urge DWR to begin quantifying the 
range of potential impacts of this activity. 
  
KERN BROCHURES REINFORCE HANAK’S REPORT TO DWR: 
 



 

 

                                                

Brochures currently distributed by KCWA announce that its groundwater banking operations are the 
“Largest banking projects in the world.”TPF

7
FPT  The flier continues: 

 
Kern County also has about 10 million acre-feet of groundwater storage capacity for use as a 
huge reservoir.  By comparison, Shasta Lake, the State’s largest reservoir, stores about 4 million 
acre-feet of water.  So Kern County has an underground “reservoir” capable of storing 2.5 times 
the entire volume of Shasta Lake!    

 
These groundwater banking facilities, of which Kern Water Bank is the largest, are “blessed with an 
inter-connected conveyance system” that “ties together the major surface water sources” and “has 
multiple outlets for recovering banked groundwater…and conveying it to areas of need.” 
 
As the brochure notes, this capacity was “designed to bolster declining water supplies from State and 
federal water projects.”  In furtherance of that goal, KCWA has “stored over three million acre-feet 
since 1995, the largest formalized banking program in the world.”  According to Kern, during the 2001 
shortage this banking program boosted local supplies by “almost 200,000 acre feet” and urban Southern 
California supplies by 81,000 acre-feet.  Keeping in mind that total SWP deliveries were 491,000 acre-
feet in 1991 and SWP deliveries to MWD were 391,000 acre-feet, these represent potentially dramatic 
dry-year additions to supply. 
 
Plaintiffs reiterate that Calsim code omitting storage “2.5 times the entire volume of Shasta Lake,” 
including KWB, cannot accurately assess the impact of the Monterey Amendments.  Furthermore, 
KCWA asserts that KWB operations and other groundwater banking activities, which are facilitated by 
Monterey, were “designed to bolster declining water supplies from State and federal water projects.”  
They were designed for this purpose and doubtless have helped meet it.  One task of this EIR is to 
quantify the potential range of this supply increase. 
 
SEMITROPIC “NEW UNIT” IS “AVAILABLE FOR SUBSCRIPTION” 
 
Semitropic Water Storage District currently distributes a similar brochure, aimed at “Private Investors,”  
“Developers Requiring Assured Water Supply,” “Environmental Water Account,” water contractors, 
and others.TPF

8
FPT   

 
This brochure is designed to market a new “available Capacity” of 650,000 acre feet of storage which is 
“under construction,” but “available for subscription.”   New extraction capacity of 150,000 acre feet 

 
TP

7
PT “Kern County Groundwater Banking Projects,” p. 1. [no date included, but this document was supplied by KCWA in June 

2005]. 
TP

8
PT “Semitropic Groundwater Banking Program:  New Opportunities for Storage,” [no date included, but distributed June 

2005. 



 

 

annually will augment the 50,000 acre feet of existing pumping.  This new facility will use a 10-foot 
diameter pipe to make deliveries to the California Aquaduct.  This facility is  
 

…sized to deliver up to 200,000 acre-feet per year to the California Aquaduct…(200,000 acre 
feet per year, is 10% of the SWP yield in a 50% year). [sic.] 

 
“For more information,” the brochure urges potential investors to contact the rural groundwater bank’s 
office on Wilshire Boulevard in Los Angeles (“State of the Art Offices in LA’s entertainment district,” 
according to the office building’s website).  
 
This is an example of water marketing infrastructure foreseen and facilitated by Monterey Amendments 
provisions such as urban reliance on out-of-area storage rather than agricultural cutbacks during 
droughts.  This EIR should take into account and quantify the potential for projects like this, where 
“private investors” and “developers” come together to finance the capacity to deliver “10% of SWP 
yield....”    
 
Calsim does not incorporate this Monterey Amendments activity, yet this EIR must analyze it.  Also, the 
marketing of this new water supply to “developers requiring assured water supply” is a strong indication 
of the current connection between water and growth. 
 
EXAMINATION OF LOST HILLS WATER DISTRICT MANAGER’S REPORTS: 
 
Publicly-available monthly managers’ reports from Lost Hills Water District (LHWD), a KCWA 
member, mention that SWP water is being stored in KWB.  Since KWB was not operating before the 
Monterey Amendments, it seems that the use of the Bank to recharge and recover SWP exports must 
generally increase SWP exports.   For instance, the February 18, 2005 LHWD Manager’s Report states 
that “District Article 21 water is currently being banked in the Pioneer, Berrenda Mesa and Kern Water 
Bank projects.”  As the Bakersfield Californian reported on December 12, 2003, “Each of the [KWB] 
participants can use the water bank to store their own water from the state project, the Kern River or 
other sources, and pump it out as they need it.” 

 
In Sept 2003, the LHWD Manager made the following report to his board members: 
 

During Article 21 water deliveries, the District banked 365 acre-feet and Paramount banked 6 
acre-feet and delivered 1,739 acre-feet to San Luis Reservoir for EWA.  The Agency has banked 
3,000 acre-feet in the Pioneer Project for the District and Paramount has banked 4,000 acre-feet 
in the West Kern Project under a program between the Kern Water Bank and West Kern. 

 
This report shows that KWB operation is coordinated with other groundwater banks and water districts, 
enhancing their combined ability to receive deliveries.  The degree of this coordination is enhanced by 
the fact that the state did not retain any control over the Bank’s operations.  The December 2003 report 



 

 

alludes further to this enhanced ability to maximize the receipt of exports:  “The Agency [KCWA] 
Board authorized the General Manager to approve the West Kern WD – Kern Water Bank Long-Term 
Banked Water Exchange Program.”  Again, the degree of interdependence and coordination is suggested 
by the April 22, 2005 report:  “The Agency Board authorized staff to revise accounting of groundwater 
banking and overdraft correction accounts between Pioneer and the Kern Water Bank.” 
 
The use of exchange agreements, in conjunction with groundwater banking using Monterey 
Amendments storage and contract provisions, enables coordination not only among banks, but also 
among the state and federal project contractors.  An understanding of this coordination is necessary in 
order to examine possible Monterey Plus effects on CVP exports. 
 
Also, in order to assess the impact of devolving control of the Bank, DWR must present some 
understanding of the operations of KWB’s controlling Board member, Paramount Farms.  While not a 
direct SWP contractor, Paramount is the most influential KWB director and thus influences the receipt 
and disposition of SWP water.  For instance, in June of 2004 LHWD reported that “Paramount has 
requested 1,050 acre-feet of carryover water be transferred to Belridge Water Storage District and 625 
acre-feet be banked in the Kern Water Bank.”  Without the Monterey Amendments, neither the 1,050 
acre feet of carryover water, nor the 625 acre feet of KWB storage would be available to Paramount.  
What effect does the availability of carryover, turnback, non-project and surplus water, along with KWB 
direction by non-SWP parties, have on the demand for and timing of SWP exports? 
 
The EIR analysis also must take into account the interaction between Paramount, KWB, its storage 
partners, and water marketing opportunities such as those provided by the Environmental Water 
Account.  The December 2004 LHWD Managers’ Report notes that  
 

Staff reviewed a preliminary plan for the Agency [KCWA] to sell water to EWA to off-set lost 
property tax revenue.  Agency staff estimates its tax revenue will be $2.8 million less in 2005 
and 2006. 

 
This report suggests that KCWA and its members rely upon EWA as a revenue source.  The Sept 2003 
Report notes that  
 

The 2003 EWA program includes 4,952 acre-feet from the District program and 25,000 acre-feet 
of water Paramount plans to exchange to facilitate delivery. 

 
To what degree do EWA operations generate revenue for KCWA and members such as 
Paramount/KWB?  Does use of KWB to meet EWA needs encourage water demand among certain 
contractors?  How much do “exchange” operations involving large amounts of water, such as the 25,000 
acre feet mentioned above, increase SWP or CVP deliveries? 
 



 

 

                                                

MORE ON NEW MONTEREY WATER CATEGORIES, WATER BANKING, AND WATER 
MARKETING: 
 
Plaintiffs’ representatives have raised the question several times over the past two years of whether the 
Monterey Amendments fostered the acquisition of increased exports of non-Table A water partly by 
making it available at lower prices.  We have been assured in EIR meetings, particularly in the case of 
“surplus” or interruptible water, that this is not the case.   
 
The LHWD manager posts a March 3, 2004 Memo to “Water Users” notifying them that “The Agency 
estimates the cost of Article 21 water to be $12 per acre-foot.  District delivery charges will have to be 
added to the $12 per acre-foot.”  How should this $12 interruptible water rate be properly compared to 
the KCWA equivalent unit charge, which is reported as $91.18 per AF in Bulletin 132-03? 
 
Water sales have been examined in a Georgia State University water policy working paper that tabulated 
water sales in all Western states from 1990-2001.TPF

9
FPT  This paper records six purchases totaling 183,324 

AF from the Monterey Amendments turnback pool by KCWA and nearby Dudley Ridge WD and Tulare 
Lake Basin WD in May of 1999.  Average prices for this water ranged from $5.90 to $11.79 per acre.  
Coachella Valley WA and Desert WA purchased another 47,380 AF in 1999 for $5.90 per acre feet.  In 
the following year (2000), SWP contractors purchased just over 280,000 AF of turnback pool water, 
some at $5.99 per AF and some at $11.97 per AF.   
 
These are significant volumes of water, purchased at apparently low prices under a program created by 
the Monterey Amendments, and seemingly concentrated in Kern and contiguous districts.  The 
Monterey Agreements facilitated groundwater storage, water transfers and water marketing through 
several provisions.  It also created new categories of water that historic records seem to indicate have 
been stored through those provisions, particularly in the groundwater banks of the most prominent 
agencies that negotiated the agreements.  DWR must determine through the historic record how these 
deliveries have affected the magnitude and timing of demands and exports from the Delta, and 
projections of the potential range of future effects.. 
 
Furthermore, DWR should examine whether water banking and marketing facilitated by the Monterey 
Amendments has enhanced the financial incentive for contractors to take increased SWP deliveries and 
to invest in storage and conveyance infrastructure (such as the expansion to Semitropic described above) 
for that purpose.  The September 2004 issue of “Water Strategist” notes that DWR entered into a one-
year purchase agreement for 35,000 AF of water from KCWA at $190 per AF for environmental 
purposes—a potential one-year purchase of almost $7 million.  Could some of this water be the $5.90 
per acre foot turnback pool water delivered to KCWA earlier under the Monterey Amendments?   
 

 
TP

9
PT “The Sale and Lease of Water Rights in Weatern States:  An Overview for the Period 1990-2001,” Mariella Czetwertynski, 

March 2002, pp 16-17. 



 

 

EXAMINATION OF MCALISTER RANCH IRRIGATION DISTRICT UWMP: 
 
The McAlister Ranch Irrigation District (MRID) lies “…in Kern County adjacent to the City of 
Bakersfield and the Kern Water Bank.”  (MRID UWMP, November 2003).  Historically a farming 
operation, it is being turned into a residential development.  It relies completely on groundwater 
pumping, which apparently will decline once houses are built, compared to its former agricultural water 
use.  The UWMP emphasizes that residential development of the Ranch will reduce groundwater 
overdraft, and that water supplies for the development will be extremely secure because it sits over a 
huge groundwater bank. 
 
In a technical analysis of the groundwater resources available to MRID, the UWMP notes that “The 
lowest water levels occurred during 1992 before operation of the Kern Water Bank and the Pioneer 
Project.  The dip in water levels in 2001 were the result of a large 180,000-foot recovery of banked 
water by the various projects in the Kern Fan.”   
 
This excerpt strongly suggests that operation of KWB under Monterey Plus significantly raised 
groundwater levels in the largest groundwater banking operation in the state.  Where did the water 
placed in these banks come from?  How much came, respectively, from the Bay Delta and Friant Kern 
Canal?  How have “large” recoveries and refillings of this Bank affected demand for SWP and CVP 
diversions, and will this demand increase as the state and local agencies pursue improvements to 
banking and conveyance infrastructure? 
 
A CEQA negative declaration documenting the sale of EWA water from KCWA provides further 
evidence of the magnitude of potential KWB use.  It estimates 1,449,000 AF of existing groundwater 
storage among Buena Vista, Berenda Mesa, Pioneer, and KWB, of which over half (870,000 AF) is 
KWB.  These year 2000 KCWA figures estimate KWB maximum annual recharge at 450,000 AF and 
maximum annual recovery at 287,000 AF.  These figures suggest a significant ability for KWB to 
recharge increased SWP/CVP imports during wet years which presumably would allow increased 
Southern California water supplies in dry years. 
 
MRID includes several attachments to its UWMP, including two pages excerpted from a Kern County 
Water Agency “Initial Water Management Plan.”  These pages provide a “Long Term Water Balance” 
and a “Historic Groundwater Recharge” summary.  The long term water balance shows the following 
major supplies to Kern County from 1970-1998: 
 
 SWP:  805,800 AF 

Kern River: 771,800 AF 
 CVP:  395,100 AF 
 Rainfall: 224,900 AF 
  



 

 

                                                

To the degree that districts within Kern can cooperate through exchange agreements and other 
arrangements to maximize imports, it seems that this cooperation would affect demand for the single 
largest source of water to Kern County—SWP.  To the degree that devolution of KWB and the 
management flexibility provisions of Monterey Plus are aiding this activity, Monterey Plus is affecting 
SWP and CVP deliveries.TPF
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The table labeled “Historic Groundwater Recharge” indicates that “combined” water sources are stored 
in KWB (whereas some other groundwater banks store “SWP,” “Kern,” or Friant-Kern water).   
Additions to this storage under the Kern Water Bank Authority (KWBA) during the four years from 
1995-1998 under Monterey totaled 796,784 AF, or an average of about 200,000 AF per year.  KWBA 
also likely helped arrange the storage of water in other banks.  Apart from the existence of KWBA 
pursuant to the Monterey Amendments, this chart shows only 688 AF being stored in KWB over the 
prior 24 years, or less than 30 AF per year on average.   
 
Similarly, this chart shows about 50,000 AF of annual groundwater banking during the 1971-1993 
period, but an average of 338,221 AF of groundwater banking in the first four Monterey Amendment 
years (1995-1998).  This nearly seven-fold increase deserves careful explanation as part of this EIR.  
Particularly, how have average annual increases of over 200,000 AF in KWB banking and about 
300,000 AF of overall banking affected diversions from either SWP or CVP.  Given almost 300,000 of 
annual extraction capability for KWB alone, what are the potential future effects? 
 
Other MRID UWMP attachments describe the groundwater monitoring and operations agreements 
between representatives of all of the local water entities involved in the various nearby water banks.  
These banks and agricultural and industrial parties cooperate in tracking not only the amount, but also 
the rate of inputs and withdrawals from the banks, which are connected and often contiguous.  Again, an 
understanding of the coordinated operation of these banks before and after SWP ceded control of the 
largest of these banks is essential to the Monterey EIR.   
 
KERN COUNTY WATER AGENCY DOCUMENTS: 
 
As KCWA reports in its March 2005 “Water Age" newsletter, “Our local groundwater basin is a multi-
billion dollar resource." TPF
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PT While storage of SWP water in KWB is documented above and elsewhere, storage of CVP water in KWB is 

documented in federal BOR delivery records and further suggested in KCWA’s Water Supply Report 1996, 
which states ““Central Valley project Water is recharged in… recharge facilities on the Kern River alluvial fan.” 
(p. 59). 
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PT KCWA General Manager Jim Beck, quoted in “Water Age,” March 2005, p. 3   

 



 

 

                                                

The value of this resource lies partly in its ability to sustain the County’s nationally-significant 
agricultural economy, and partly in its potential as a water supply for urban development within and 
outside the County.  This value and its related activity were enhanced by devolution of Kern Water Bank 
under Monterey and by the availability of various categories of SWP and CVP surface supplies to be 
stored and later used or sold. 
 
KCWA’s Water Supply Report 1996, covering the first full year of Monterey Amendments 
implementation, explains that “Groundwater banking is a water management tool that has increased in 
use in recent years, and is directly related to the decreasing ability of the SWP and CVP to provide a 
reliable water supply.”TPF

12
FPT  This summary implies that, in the absence of KWB and increased 

management flexibility provisions under Monterey, SWP and CVP faced a declining reliability baseline, 
rather than a constant one.  By implication, Monterey’s groundbanking provisions have helped offset a 
perceived trend towards reduced SWP and CVP reliability for KCWA members.   
 
Also, it seems clear during this early-Monterey period, soon after helping negotiate the transfer of KWB, 
that KCWA understood that it would help increase SWP yield:   
 

The Kern Water Bank was originally planned as a banking/recovery program that would have 
provided as much as 100,000 acre feet of annual dry-year yield for the State Water Project.  
Through the terms of the Monterey Amendments, ownership and operation of the Kern Water 
Bank was transferred to local districts, which formed the  Kern Water Bank Authority late in 
1995…It [the Authority] expects the Water Bank to reach an ultimate storage capacity of nearly 
1,000,000 acre-feet.TPF
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This understanding apparently contradicts the ongoing assumption by DWR in the current EIR that 
Monterey provisions have only “minor” or “slight” effects on deliveries.  If KWB were operated as 
envisioned by KCWA in this document, then this Monterey provision alone would increase SWP dry-
year yield by more than 5%, without taking into Account other Monterey provisions such as increased 
carryover storage, non-project water deliveries, or turnback pool operations. 
 
Despite the notorious variability in hydrology and project supplies, in 1996 KCWA anticipated not just a 
longterm transformation in banking and marketing opportunities, but immediate and specific gains:  
"KCWA projects that a net increase in groundwater storage will occur in 1997, of about 500,000 acre 
feet.  Such an increase would continue the pattern of wet-year storage programs begun in 1995 and 
continued in 1996."TPF

14
FPT  Again, how much of this 500,000 acre feet would have been received absent 

KWB, the coordination it enabled, and the management flexibility provisions of Monterey, and what is 
the physical source of the increased surface supplies for banking? 
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PT KCWA “Water Supply Report 1996,” July 2000, p 62. 
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KCWA focuses in more than one document not only on the local benefits of groundwater recharge, with 
its positive effect on agricultural pumping depths, but also on the strong interest by others in 1996 in 
receiving exports from the Bank:  
 

A potential source of water available for export exists in the ability to move banked water 
supplies out of the groundwater basin to out-of-county interests.  Many water districts not 
located in Kern County have expressed interest in storing water via water banking programs that 
have been proposed as a result of the Monterey Amendments.TPF
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What entities have expressed interest in using or benefiting from KWB, and what is the potential range 
of such interest in the future, given the current and expected build-out of groundwater banking capacity 
in KCWA?   
 
Finally, the 1996 Water Supply Report Suggests that KWB plays a major part in the overall KCWA 
groundwater banking program, and it raises again the question of how significant Monterey-
Amendment-related groundwater recharge could possibly occur without causing increases in overall 
diversions and critical/dry year deliveries.  The Report states in part, that “In a dramatic change from 
1994-95, very few areas within the basin showed water level declines” due to “ample supplies of surface 
water” in 1996 and to “large-scale groundwater recharge programs…Areas that showed the greatest 
changes in water levels were near the Kern Water Bank, City of Bakersfiekd 2800 Acres Spreading 
Grounds and KCWA Pioneer Recharge Facility.  Water levels near these recharge areas rose as much as 
110 feet above 1995 depth…”TPF
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CONCLUSION: 
 
The devolution of KWB and the promotion of groundwater banking and flexible storage and transfer 
arrangements are defining elements of the Monterey Plus project that must be understood and explained 
to complete a valid EIR.  So far, DWR has produced no historical record of KWB operations and no 
analysis of the historical record of interaction between groundwater banking and related Monterey Plus 
contract changes.  Analyses so far also have not summarized the use of KWB and Monterey contract 
provisions to help store of CVP water (such as section 215 deliveries).TPF

17
FPT  Rather, EIR discussions have 

included only limited theoretical modeling of a project that has been busily operating for a decade.   
 
This EIR must account for the millions of acre feet of the public’s water that has flowed into and out of 
KCWA, KWB, and other storage programs under the management flexibility and marketing provisions 
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delivered in 1999, most of which was delivered to KCWA for groundwater recharge and banking programs.” (p. 8). 



 

 

                                                

implemented under Monterey Plus.  Any analysis—such as Calsim runs that cannot distinguish these 
key elements of Monterey—is not really an analysis of the Monterey Amendments.  Doubtless, careful 
records have been kept by those with a financial interest in its movement and storage, who include the 
most prominent and powerful water interests in the State.  Furthermore, it is likely that these and other 
elements of the Monterey Amendments were studied prior to Monterey to estimate their potential effects 
on SWP supply.  As the guardian of the public’s interest in this public resource, DWR should closely 
track and publicly explain the environmental impact of this activity.  We urge DWR to assess at least the 
following topics as a necessary part of this EIR: 
 

1. What is the current and planned storage and recharge/extraction capacity of KWB? 
2. How is it and may it be used in coordination with other groundwater and conveyance facilities to 

maximize storage for various purposes?   
3. Are there plans to increase the capacity to maximize these facilities through physical 

infrastructure changes or through changes in operating rules? 
4. What role have exchanges or other agreements that do not require physical delivery of water to 

KWB (or extraction from it) played in the use of this facility?TPF
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5. What types and amounts of SWP, CVP, and other water sources have been stored in KWB? 
6. How much did the various types of water banked under Monterey provisions (SWP turnback, 

CVP 215, etc) cost?  
7. What extractions have been made from or coordinated with KWB?  What extractions are planned 

or could be made to maximize use of this facility, either alone or in coordination with other 
facilities? 

8. How much was paid for extractions or exchange deliveries of water banked under Monterey 
provisions? 

9. How have turnback, carryover, non-project water provisions of the Monterey Amendments been 
implemented?  What is their potential for future implementation? 

10. How have the Monterey Amendments facilitated water marketing and increased groundwater 
banking?  What are the foreseeable trends in these areas? 

11. Does the greater security provided by elimination of the ag-first shortage affect the ability of 
agricultural contractors to engage in agriculture and water marketing or dry year transfers? 

12. Taking into account each of the above topics, what is the historical and potential impact of the 
Monterey Plus project on the timing and amount of SWP and CVP diversions for each water year 
type?  What is the effect in the driest and wettest years and in multi-dry-year scenarios? 

 
We look forward to your expanded analysis and your response on these issues. 
 

 
TP
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PT PCL notes that the water exchange arrangements fostered by the Monterey Amendments may be complex, as suggested in 

this excerpt from page 6-119 of the 2003 Environmental Water Account Draft EIR:  “Westside Mutual pumped its KWB 
account in exchange for a like amount of Cawelo’s 2800-acre account that was assigned to Belridge on behalf of Westside 
Mutual.”   



 

 

 
 



AN ANALYSIS OF THE INFORMATION PRESENTED IN 
“Inventory of  ‘WATER YEAR TYPES’ used  

in CALSIM II” 
 

By: Arve R. Sjovold 
July 7, 2005 

 
 

There may be a fundamental problem within CALSIM II with regard to the use of 
various indices in the model code. Of particular concern are the indices that are used to 
establish what type water year is to be designated for each annual step in the model. 
 I have done some quantitative research on how the water year index and the water 
year type are determined. To date, I can find no scientific or logical rationale for the 
development of these indices. I realize that the “water year type,” derived from  the “40-
30-30,” and the “60-20-20” indices, have been in use for many years and have become 
embedded in the rules and regulations regarding Delta flows and salinity. Also, I am not 
sanguine on the view that the use of these indices and their impact can be determined by 
sensitivity studies using the CALSIM II model. We must proceed on the assumption that 
the amount of water that can be safely and reliably exported from the Delta depends to 
the first order on the requirements that must be first met to protect the Delta. After all, 
the allocation of the available water must be considered in a “zero sum” context. Any 
water that must be used to meet an environmental constraint must first be allocated before 
we can decide how much can be exported. It is here where I think that the indices are 
flawed and biased. How they are biased is to be determined, which is one of the 
fundamental reasons why the model needs to be calibrated. A competent calibration 
should reveal the source of any bias in the model. 
 The basis of my view on the inadequacy of the indices is based on the 
demonstrable lack of any logical analysis of their derivation and the clear demonstration 
that can be afforded by simply looking at the fundamental statistical nature of the raw 
input information. I have constructed simple histograms of the raw data input, its first 
convolution in to the “water year index”, and the resulting convolution in to “water year 
designation.” The results of this exercise are shown in the figure attached below. 
 If the problem of allocating water among the various objectives is viewed as 
decision making in the face of uncertainty as to what the coming water year holds, the 
problem is best exemplified by the histogram, “RIVER INDEX RUN-OFF.” This 
histogram defines the distribution that must be fundamentally dealt with in establishing 
the risk-payoff of the set of the operational decisions of the project operators. The 
“RIVER INDEX RUN-OFF” is the four-river index run-off for the Sacramento River 
basin and is statistically accepted as a very good surrogate for the actual run-off if all the 
stream inputs were aggregated for every year. It can be shown that this index reliably 
captures more than 80% of the true total run-off. Therefore, it depicts quite accurately the 
variation that can be expected over a long period (in this case, 98 years of record).  
 Some very obvious conclusions can immediately drawn by studying this 
histogram. First, it is very clear that there are really two central tendencies, in effect, two 
distributions. Second, if a correlation study is performed on the year-to-year correlation, 
it is readily demonstrated that there is no significant correlation. In other words, what 



happened the previous water year has virtually no effect in the determination of the 
subsequent year’s run-off. This second conclusion is extremely important in that it calls 
in to question immediately any index that is based on a weighted average across two 
successive water year run-offs. Thus, we are in a very good position to question the 
validity of the “WATER YEAR INDEX.” 
 That the “WATER YEAR INDEX” is flawed is also immediately realized when 
examining the second histogram. There it is seen that the two distributions of the input 
data, “RIVER INDEX RUN-OFF,” have been convoluted into a distribution with one 
central tendency. The fundamental decision problem has been fundamentally and 
arbitrarily altered. It has been altered to degree that the basic decision problem posed by 
the two distribution raw data is completely different. I have seen no scientific or logical 
rationale to support this fundamental convolution. Without some credible defense of this 
index’s derivation, it cannot be accepted for modeling purposes. 
 The third histogram presents the third and final convolution of the “WATER 
YEAR INDEX” into the “WATER YEAR DESIGNATION,” or more correctly, “Water 
Year type.” There it is seen that even the “WATER YEAR INDEX” has been further 
adulterated to a distribution with an over abundance of “Wet Years.” Again the logic 
behind these designations deserves more scrutiny and explanation. 
 A further note: It is also clear that when looking at the basic “RIVER INDEX 
RUN-OFF,” there is no such thing as a “normal” year. Ordinarily, one usually assumes 
that a reference to normal is really a reference to the average. In this case, the average is 
at a minimum in the distribution profile. It is the least likely occurrence in any given year 
based simply on this past history. Accordingly, “normal” is a meaningless term in 
describing the character of the run-off history. 
 If one examines the designations of water year type, it is immediately clear that 
some so-called “below normal” years can be better than the average, and vice versa. This 
is the direct result of the reliance on the “WATER YEAR INDEX” to establish year type. 
The “WATER YEAR INDEX” includes a weighted contribution from the previous year’s 
run-off and is the reason that year types are wrongly designated. As I have already 
pointed out, the weighted combination of two successive years of run-off is without 
merit, and here it is biasing the designation of year types and I can think of no rationale 
for it, either in hydrologic terms or logical terms. 
 It is my view based on my examination, that the entire system of indices is 
suspect and should be revisited as to why they are being used. It is unfortunate that they 
have become embedded in the regulatory constraints emanating from the State Water 
Resources Control Board. Since the entire debate in the Delta is about protection of the 
Delta, we can demand no less than a reopening of all the regulatory constraints and 
developing a correct scientific basis for them.  



TO:    Delores Brown, DWR 
FROM:  PCL 
DATE:    July 22, 2005 
RE:    Assumptions for Monterey Plus EIR Baseline document 
 
Without reiterating our general comments on the use of Calsim II for this EIR, we 
provide the following comments on the Assumptions table distributed two days ago: 
 

1. Line 4:  the EIR should include a detailed explanation of the Table A request 
assumptions, particularly for the time series provided by the largest contractors. 

 
2. Line 6:  How will the turnback pool be reflected in modeling runs.  Discussion in 

this week’s meeting revealed that DWR modelers have not been asked to 
incorporate turnback pool and other Monterey Amendments management 
provisions in Calsim II modeling used for this EIR.  We ask that DWR 
incorporate these management provisions into any modeling it performs for this 
EIR. 

 
3. Line 7:  Demand for non-project water may have been affected by the Monterey 

Amendments, which include provisions guaranteeing the right to wheel non-
project water through project facilities at incremental costs.  Also, exchange 
agreements involving Kern Fan Element involve the wheeling of non-project 
water.  Finally, historic records seem to indicate an increase in SWP delivery of 
non-project water following implementation of the Monterey Amendments.   
“Same as baseline” cannot be assumed for this variable without further 
explanation. 

 
4. Line 9:  how will changes in the priority for use of Article 21 water be reflected in 

this analysis? 
 

5. Line 10:  Article 21 requests may not be “same as baseline.”  How will physical 
changes, such as E Branch Aqueduct and Diamond Valley be treated in baseline 
vs. no-project?  These, plus new groundwater storage such as KFE, could affect 
Artcle 21 water requests. 

 
6. Line 11:  We are very skeptical that DWR can assume that local storage in KFE is 

“same as baseline.”  The issue of local vs. SWP use of KFE storage was a difficult 
one prior to transfer of the property from state ownership into total local control.   

 
7. Line 12:  Under the MP option, SWP and KCWA either could have continued in 

stalemate over section 11258 agreement, or the state could have developed and 
operated a share of the storage.  This does not seem to be reflected in your 
“initially the same as baseline” plus transfer of La Hacienda water scenario. 

 



8. Line 15:  We are concerned that the vague no-project assumption that “new 
storage programs develop” may obscure the impacts of the project.  What 
assumptions will be used on this specific issue of extended carryover storage? 

 
9. Line 17:  Please discuss the assumptions behind the proposed non-project water 

amounts. 



December 18, 2006 
 
Delores Brown 
Department of Water Resources 
3251 S Street 
Sacramento, CA 95816 
 
RE: Comments on the Monterey Plus Administrative Draft EIR  
 
Dear Ms. Brown, 
 
The Planning and Conservation League, Plumas County Flood Control and Water 
Conservation District, and Citizens Planning Association of Santa Barbara County, Inc. 
(Plaintiffs) submit the following comments on the Administrative Draft of the Monterey 
Plus Environmental Impact Report (Administrative Draft).  These comments are 
supplemented by separate comment on section 1.4 (“Uses of this EIR”) provided 
concurrently by Rossmann and Moore, LLP. 
 
As the original plaintiffs in the Monterey Amendments litigation, we share a common 
interest in ensuring that the Administrative Draft and subsequent drafts of the Monterey 
Plus EIR provide the public and decision makers with an accurate and thorough analysis 
of the proposed Monterey Plus actions and a thorough comparison of viable and feasible 
alternatives. We are concerned that after over ten years of Monterey Amendments 
implementation, six years since the Court of Appeal’s judgment, three years since the 
Settlement Agreement and writ of mandate, and significant time investments in the EIR 
committee process, the Administrative Draft is incomplete and includes inadequate and 
misleading analysis.   

We find it especially disappointing that the sections most pertinent to the central issues in 
the original Planning and Conservation League v. Department of Water Resources (PCL 
v. DWR) litigation will be prepared during the final stages of the EIR development 
process, when participation of the Plaintiffs is most constrained by limited time and 
resources.  The Plaintiffs, based on the original schedule provided by DWR for EIR 
completion, have nearly exhausted the financial resources dedicated for our participation 
in the EIR Committee. Due to numerous project delays, without additional resources 
Plaintiffs will not be able to participate further in the development of the EIR, effectively 
terminating the collaborative process that was envisioned in the Settlement Agreement. 
 
Our comments below outline our primary concerns with the Administrative Draft. These 
comments are supplemented by the detailed comments submitted by our groups over the 
course of the EIR committee process, which we submit by reference. Many of the issues 
described in those past comments have not been addressed adequately in the 
Administrative Draft.  
 
While we remain hopeful that these issues can be resolved in subsequent drafts of the 
EIR, we are concerned that the current method of analysis and the approach established 
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in the Administrative Draft will fail to produce an EIR that meets the terms of the 
Settlement Agreement or the standards of CEQA.  
 
COMMENTS: 
1.) The Administrative Draft fails to address the lead agency responsibility and 
accountability issues brought by the Plaintiffs in PCL v. DWR in a substantive 
manner.  
 
A lead agency is charged with evaluating a project, proposing alternatives, determining 
the impacts of each alternative (including the implications of doing nothing - the No 
Project Alternative), and then deciding, based upon that information, whether and how 
best to implement the project.  
 
The Administrative Draft does not allow DWR to fulfill its obligations as the lead 
agency. The Administrative Draft proposes a No Project Alternative that includes project 
components, it fails to adequately distinguish the proposed project from continued current 
conditions, and it fails to provide alternatives distinguishable from the proposed action. 
These flaws prevent a sufficient analysis of the impacts and implications of moving 
forward with the proposed project. Worse, by limiting the outcomes of the alternatives 
included in the EIR, and thus constraining the range of potential management decisions, 
the Administrative Draft attempts to absolve DWR of its decisional responsibilities as a 
lead agency.  
 
2.) Significant elements critical to the analysis and comparison of the Monterey Plus 
project remain incomplete or missing in the Administrative Draft.  
 
Section 9.1-3.3 Cumulative Effects, Section 9.1-12 Water Quality, Section 5.4 
Alternatives, Appendix E Kern Water Bank Study, and other sections were missing or 
incomplete in the Administrative Draft. Other sections, including section 1.4 Intended 
Uses of This EIR, were provided very late in the comment period. Unfortunately, the 
unfinished sections are those sections that relate directly to primary issues raised in the 
PCL v. DWR litigation. Without completion of these sections, it is very difficult to 
evaluate the adequacy of the Administrative Draft.  
 
3.) The Administrative Draft confuses the project alternatives and the No Project 
Alternative. 
 
CEQA defines the purpose of a No Project Alternative in the following way, “The 
purpose of describing and analyzing a No Project Alternative is to allow decision makers 
to compare the impacts of approving the proposed project with the impacts of not 
approving the proposed project” (CEQA Guidelines, Section 15125). 
 
The No Project Alternative in the Administrative Draft does not provide the basis for an 
accurate comparison of impacts as required by CEQA. Instead, the No Project Alternative 
includes key components of the proposed project, preventing accurate analysis of the 
impacts resulting from implementation of these decisions.  
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As described in the Administrative Draft, the No Project Alternative includes a number of 
the Table A transfers facilitated under the Monterey Agreements, conveyance of non-
project water, and storage of contractor water outside of the contractors’ service area-all 
key components of the Monterey project. The Administrative Draft does not clearly 
disclose how other provisions of Monterey, including the use and transfer of the Kern 
Water Bank, carry-over storage and article 55 are treated in the No Project Alternative. 
 
Analysis of this limited set of policies, (as opposed to the entire suite of Monterey 
Amendments), properly belongs in the Alternatives section of the EIR rather than in the 
No Project analysis.   
 
The Administrative Draft argues that these projects and policies would have been 
approved by the Department regardless of the Monterey project. However, that argument 
is based on speculation, and in no way excuses analysis of a proper No Project 
Alternative, as required by CEQA.  
 
In subsequent drafts of the EIR, the No Project Alternative must reflect the actual ‘no 
project’ condition. Rather than speculate that the Department would continually provide 
exceptions to the original contract, the No Project Alternative should assume that DWR 
would have implemented the pre-Monterey SWP contracts as written, including 
enforcement of all limitations and conditions. 
 
 
4.) The Administrative Draft provides an inappropriate baseline.  
 
It is customary for the baseline in EIRs to be defined as current or pre-project conditions. 
Rather than reflect the reality of the baseline conditions prior to Monterey, the 
Administrative Draft considers full build-out of the SWP project as the baseline. 
According to that baseline, the SWP would deliver over 4 million acre feet of water (maf) 
per year. As the Court found, that assumption is not based on actual SWP delivery 
capability, but rather the “hopes and dreams” upon which the original water contracts 
were based – paper water.  
 
The baseline provided in the Administrative Draft could more accurately be described as 
a future expectation rather than a historic benchmark reflecting per-Monterey conditions. 
Thus, the baseline provided in the Administrative draft does not provide an accurate basis 
for comparison of environmental impacts associated with the proposed project or other 
alternatives. 
 
The baseline condition included in the Administrative Draft does not reflect provisions 
included in the original contract. Specifically, the baseline fails to analyze the 
implications of the original contract provision that prevented storage of SWP water 
outside of SWP service areas. This provision limited a contractor’s ability to take SWP 
water to the real-time customer demands plus the amount of water that could be stored in 
facilities within the contractor’s service area. Eliminating this provision in the Monterey 
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Amendments significantly expanded storage options available to contractors, and thereby 
enhanced contractors’ ability to take water.  
 
However, the baseline and alternatives do not reflect these implications. Instead, the 
Administrative Draft assumes that contractor demand is the same regardless of whether 
DWR enforces the contract provision to limit storage of SWP water within the service 
area or if DWR allows water to be stored outside of the contractors’ service area. Future 
drafts of the EIR must include a thorough analysis of the relationship of the storage 
provision to contractor demands. 
 
In addition, the baseline does not reflect Article 21(g)(1) of the original SWP contracts, 
which states that "[i]n providing for the delivery of surplus water pursuant to this article, 
the State shall refuse to deliver such surplus water to any contractor or non-contractor to 
the extent that the State determines that such delivery would tend to encourage the 
development of an economy within the area served by sustained delivery of surplus 
water." This article established a specific provision for delivery of Article 21 water that 
limited its use by contractors.  
 
This provision was eliminated in the Monterey Amendments. It is our understanding that 
several contractors now have economies that are dependent on continued delivery of 
Article 21 water. According to tables provided by DWR for water years 2004 and 2005, 
some urban contractors now take Article 21 and carry-over water in the winter months 
while taking little or no Table A supplies and take Table A supplies later in the year. This 
indicates that some contractors are using Article 21 supplies to meet the hard demands of 
their service area in winter months.  
 
Demands for Article 21 water supplies and in particular urban demand has increased 
since implementation of the Monterey project. However, the baseline in the 
Administrative Draft ignores the limiting conditions of Article 21(g)(1) in the pre-
Monterey baseline. In fact, the Administrative Draft fails to provide any analysis of the 
impacts of eliminating this article. Instead, the Administrative Draft assumes that 
baseline Article 21 demand (and operations to meet that demand) is identical to post-
Monterey Article 21 demand and operations regardless of the contract provisions 
directing delivery and use. Ignoring Article 21(g)(1) in the baseline and failing to disclose 
how elimination of this provision impacted operations and demands prevents a proper 
analysis of the impacts associated with the proposed project.  Subsequent drafts of the 
EIR must analyze the impacts of the presence of this provision in the baseline, and 
analyze the impacts of removing this provision in the proposed project. The EIR should 
further analyze whether proposed contract amendments have indeed resulted in hardened 
demand for Article 21 water, and corresponding shifts in delivery, demand, and request 
patterns for Table A supplies. 
 
In sum, the baseline assumes that DWR will operate the SWP to meet contractor requests 
regardless of contract provisions, and that contractor requests are not influenced by 
contract provisions limiting use or ability to take water. Subsequent drafts of the EIR 
must include an analysis of operations and demands resulting from the original contract 
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provisions, and the degree to which demands and operations have been or will be 
influenced by eliminating these contract provisions. 
 
In addition, the Administrative Draft fails to incorporate climate change in the baseline or 
in the alternatives analyses. The Administrative Draft incorrectly states that too little is 
known about climate change to warrant incorporation of findings into the EIR. This 
assertion is contradicted by numerous studies and findings, including research published 
by DWR well before the release of the Administrative Draft.  
 
DWR has prepared and released significant information on climate change impacts to the 
SWP system and to California water resources. The Department’s own “Progress on 
Incorporating Climate Change into Water Management,” outlines several feasible 
scenarios for climate change. CEQA does not require definitive information prior to 
incorporation into analysis. Indeed, as noted by the Intergovernmental Panel on Climate 
Change, it is very unlikely that future California hydrology will be the same as past 
hydrology: 
 

The IPCC (2001) ranked the confidence limits of major impacts to water 
resources due to observed and projected climate change as very high (0.95-
1.00), high (0.67-0.95), medium (0.33-0.67), low (0.05-0.33), and very low 
(0.00-0.05). There is high confidence that the timing and amount of runoff is 
changing, and very high confidence that watersheds with substantial 
snowpack will experience major changes as temperature continues to rise. 
The impacts of this trend are a decrease in available water resources in 
California, primarily during the summer months, and a potential increase in 
wintertime floods. There is high confidence that California’s Sierra Nevada 
will experience a continued trend of decreased snow accumulation and 
earlier snowmelt (e.g. Lettenmaier and Gan 1990; Jeton et al. 1996; Miller et 
al. 1999; Wilby and Dettinger 2000; Knowles and Cayan 2002; Miller et al. 
2003). TPD

i
DPT 

 
In fact, widely available data demonstrates that climate change is already occurring in 
California, with trends of declining snowpack and earlier annual peak runoff.TPD

ii
DPT 

 
In addition, several studies on climate change and its effects on water resources in 
California are available.TPD

iii
DPT 

 
Despite this overwhelming body of evidence of current and future climate change, DWR 
has based all analyses in the EIR on past hydrology. 
 
Subsequent drafts of the Monterey EIR should include impact analyses under a minimum 
of two feasible climate change scenarios. One analysis should be based on hydrology that 
extends into the future the current observed trends in temperature, sea level rise, amount 
and timing of rainfall, amount and timing of snowpack in the Sacramento and Feather 
River watersheds and the timing of peak runoff. A second analysis should utilize 
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hydrology based on one of the feasible scenarios identified by the Intergovernmental 
Panel on Climate Change and by the California Climate Action Team. 
  
The baseline must be adjusted to reflect the pre-Monterey SWP contracts, pre-Monterey 
SWP operations and the impacts of climate change. Without such adjustments, the 
baseline is an inadequate reference from which to determine the impacts of the proposed 
project and project alternatives. 
 
5.) The Administrative Draft utilizes inaccurate, inconsistent and incomplete 
analysis. 
 
Inconsistent time periods used for analyses: 
The Administrative Draft uses different time periods for analyses in various sections of 
the EIR. These variations make it impossible to determine the full impact of any of the 
alternatives included in the Administrative Draft. No explanation is provided as to why 
certain sections are analyzed under differing time periods. Arve Sjovold previously 
submitted comments regarding the use of various time periods in his comment to DWR 
on Chapter 9. We resubmit those comments by reference. Subsequent draft EIR analyses 
must use a consistent time period throughout the EIR. 
 
Inappropriate tool for analyzing environmental conditions and subsequently 
determination of environmental impacts: 
The Plaintiffs have previously submitted comments expressing our concerns regarding 
the adequacy of CALSIM II for analyzing baseline conditions or assessing environmental 
impacts. The Administrative Draft has not adequately addressed our previous comments, 
and we resubmit those comments on CALSIM II by reference on the Administrative 
Draft. 
 
Plaintiffs recommend that subsequent drafts of the Monterey EIR include analysis 
conducted with tools other than the CALSIM II model.  
 
If DWR includes CALSIM II model analyses in future EIR drafts, we request clear 
explanations and justification of all assumptions made in the CALSIM II model runs. In 
addition, we request that DWR explicitly state when findings are based on post 
processing and when findings are based on direct model results. When findings are based 
on post processing, the rationale behind these post-processing decisions should be clearly 
articulated.  
 
New information including, the Pelagic Organism Decline (POD) and winter 
pumping impacts have not been incorporated into the environmental impact 
analysis: 
The Administrative Draft includes a brief description of the recent decline of pelagic 
organisms, including the endangered delta smelt. However, the Administrative Draft fails 
to incorporate findings from the POD science team into the impact analysis. The POD 
studies indicate that changes in timing, and in particular increased delta water exports in 
the winter and early spring have negatively impacted pelagic organisms. POD studies 
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also indicate that operations of the temporary barriers have impacts on sensitive 
species.TPD

iv
DPT 

 
A recent analysis conducted by Arve Sjovold found that since the implementation of the 
Monterey Amendments, SWP winter time exports (December through March) have 
increased while water releases from Oroville have decreased. In addition Mr. Sjovold 
found that in recent years SWP winter exports have exceeded Oroville releases, while 
previously Oroville winter releases had always exceeded SWP winter exports in the 
Delta. Mr. Sjovold further found that pumping of categories of water created in 
Monterey, including carry-over and turn-back pool and increased use of Article 21 water 
accounts for much of the increase in winter time pumping. (See attachments, 
Supplemental Information on SWP Pumping Regimes in the Delta, 1996-2004, 
September 18, 2004 by Arve Sjovold and Additional Data on Oroville Storage 1996-2004 
October 8, 2006 by Arve R. Sjovold). 
 
Subsequent drafts of the EIR must fully incorporate POD findings including findings 
presented at the October 2006 California Bay Delta Authority Science Conference. 
Furthermore, subsequent EIR drafts must explicitly state how Monterey provisions 
including turn-back pool, carry-over water and new allocations of Article 21 water have 
contributed to increased winter pumping and resulting Oroville lake levels and releases. 
Analyses should also include explicit studies on the degree to which increased winter 
demand has been or will be facilitated through storage outside of SWP service area, and 
the degree to which water pumped in the winter has been and will be stored outside of the 
SWP service area. 
 
Insufficient analysis of impacts resulting from eliminating and changing contract 
provisions: 
As stated in comment 4, the Administrative Draft failed to analyze the impact of 
eliminating Article 21(g)(1). Subsequent drafts must fully analyze how eliminating this 
provision and simultaneous transfer of the Kern Water Bank and allowance of water 
storage outside of the SWP service area has altered or will alter SWP contractor demand 
and ability to receive Article 21 water. 
 
In addition, subsequent drafts must analyze the degree to which eliminating use 
provisions for Article 21 and providing urban users with increased access to Article 21 
water resulted in new uses of Article 21 water, including serving new growth fostering 
water transfers. Analyses should also identify the degree to which altered Article 21 
previsions have shifted scheduling and delivery of Table A water and whether such shifts 
have resulted in changes to SWP operations (including changes in the timing or amount 
of water released from Lake Oroville and San Luis Reservoir). 
 
Impacts and costs to Environmental Water Account must be disclosed: 
The Monterey Agreement was signed the same month that the Bay Delta Accord was 
finalized (December, 1994). Due to the exclusive nature of the Monterey negotiations, it 
is not clear that the Bay Delta Accord or the subsequent CALFED analysis fully 
incorporated Monterey Amendment provisions. In particular, it is not clear that the 
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Environmental Water Account (EWA) is appropriately sized to accommodate the 
provisions of the Monterey Amendments. Monterey Amendment provisions including the 
turn-back pool, carry-over water and increased uses of Article 21 water have the potential 
to significantly alter timing and duration of Delta exports.  
 
The EWA is not currently sized to accommodate multiple winter fisheries actions, as 
could be necessary to accommodate Monterey-type pumping impacts. Subsequent drafts 
of the EIR must analyze and disclose impacts to the EWA resulting from revised contract 
provisions and changes to SWP operations. These analyses should incorporate the new 
information from the POD studies (see above) that indicate that winter and early spring 
pumping is having a significant effect on pelagic organisms. In addition, it should 
analyze the project’s impact on the necessary resources to achieve EWA objectives, 
including impacts to the number and duration of necessary fisheries actions and 
appropriate sizing of the account.  Lastly, the findings presented at the November 2006 
EWA technical review must also be incorporated. 
 
The Administrative Draft fails to adequately address growth inducing impacts: 
The Plaintiffs strongly object to the assertion in the Administrative Draft that DWR is not 
required to fully and extensively analyze the growth inducing impacts of water delivered 
by DWR. In particular, Plaintiffs disagree with the assertion that DWR does not need to 
differentiate between the impacts of water deliveries that stimulate new growth and the 
impacts of water deliveries used to enhance dry year reliability.  
 
CEQA requirements direct a lead agency, such as DWR to analyze the full implications 
of lead agency decisions. DWR’s proposed project has and, if adopted, will continue to 
fundamentally alter the operations and policies of the SWP. This decision has (and if 
adopted in the final EIR will continue to have) implications beyond water management 
that must be properly analyzed.  
 
In particular, the growth inducing impacts analysis must include an analysis of how, 
where and for what purpose water made available under the Monterey Amendments has 
been put to use, and will likely be used should DWR adopt the proposed project. This 
analysis must disclose the growth inducing implications of eliminating Article 21(g)(1) of 
the original contracts, facilitating transfers between agricultural and urban contractors, 
conveying non-project water, providing increased access to Article 21 to urban 
contractors, allowing storage outside of the service area, and implementing the turn-back 
pool. 
 
DWR must specifically state the percentage of water made available under the Monterey 
Amendments that is likely to be stored for dry year reliability, and the percentage which 
will be used for new growth. Also, DWR must disclose the degree to which water made 
available under the Monterey Amendments will be used for resource-intensive growth 
and urban sprawl. Impacts analysis should include a study of the type of growth likely to 
be induced by the proposed project water deliveries (i.e. resource intensive sprawl or 
infill development). 
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In addition, DWR must analyze how the transfer of the Kern Water Bank to local control 
has facilitated growth inducing uses of the facility as compared to operations that would 
prioritize dry year reliability. 
 
 
6.) The Administrative Draft includes inappropriate alternatives analysis: 
 
The discussion of alternatives in the Administrative Draft is misleading and incomplete. 
In order to provide for reasonable comparison, alternatives to the proposed project must 
be distinguishable from the proposed project. However, all alternatives in the 
Administrative Draft inappropriately include significant portions of the proposed project. 
By including similar provisions in each alternative, the Administrative Draft 
inappropriately concludes that all available courses of action have similar impacts and 
outcomes.  
 
The Administrative Draft asserts that many of the actions taken under Monterey could 
have occurred under the original contracts. Prior to Monterey, however, these policies 
were not widely adopted by the SWP and they were not commonly practiced under the 
previous contract. Had DWR decided to implement these actions under a different 
decision process, DWR would still have had to complete CEQA review prior to taking 
those actions. Therefore, it is not appropriate to include these actions in each alternative. 
Since DWR has proposed to take these actions as part of the Monterey amendment, these 
actions must be properly treated as potential decisions rather than assumed components 
of the pre-existing condition.  
 
Subsequent drafts should include alternatives that are distinguishable from the No Project 
and proposed project. These alternatives should not include polices or actions that are 
being proposed for implementation as part of the proposed project.  
 
 
7.) Recommendations for the missing sections of the Administrative Draft. 
 
The following comments provide recommendations for sections Section 9.1-12 “Water 
Quality”, Section 9.1-3.3 “Cumulative Effects”, and Section 5.4 “Alternatives to the 
Project” which were not provided in the Administrative Draft. The Plaintiffs received the 
draft Section 1.4 on November 15, 2006, and have had limited opportunity to analyze this 
section. A separate comment letter will be submitted to DWR with our comments on 
Section 1.4 “Purposes of the EIR.” 
 
USection 9.1-12 Water Quality  
All alternatives must analyze the full water quality implications of proposed courses of 
action. The alternatives analyses should specifically include water quality impacts 
associated with actions that result in changes in timing, salinity, or temperature of water 
in Lake Oroville, the Feather River, the Sacramento River and the Bay Delta Estuary. 
Alternatives (other than the No Project Alternative) should address the full impacts 
resulting from implementation of the turn-back pool (including the sale of water to non-
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contractors), carry-over water, Table A transfers, as well as water quality impacts from 
changes in the timing and amount of water demand facilitated by Monterey Amendment 
provisions including storage outside of the SWP storage area and expanded use of Article 
21.  
 
The EIR should also specifically state how each alternative would contribute to 
addressing the water quality concerns that resulted in the water supply constraints that 
prompted development of the Monterey Agreement.  
 
According to Bulletin 132-95, the following were significant events relating to water 
quality in 1994, the year the Monterey Amendments were negotiated: 

Significant Events 

• The NMFS winter-run chinook salmon and USFWS delta smelt biological 
opinions guided much of the SWP Delta operations during the first half of 1994.  

• All Decision 1485 critical year water quality and flow requirements were met 
during 1994.  

• Salvage estimates set by USFWS delta smelt incidental take permit were 
exceeded on May 23 and for 17 subsequent days into early June.  

• The NMFS 1994 incidental take permit limit (SWP/CVP) of 905 winter-run 
chinook salmon was not exceeded, and all operational measures in the biological 
opinion were met except for average QWEST minimum flows, which were 
exceeded for 6 days in February.  

• The 1994 forecast Sacramento River Index of 8.0 MAF resulted in a Decision 
1485 critical year designation and "drought watch" status. 

     (Bulletin 132-95, Chapter 6 Water Quality) 

As stated in Bulletin 132-95, endangered species issues directed the operation of the SWP 
for much of 1994. Accordingly, the draft EIR should include discussion of how each 
alternative will impact listed species. The EIR must also clearly indicate whether the 
actions included in the proposed project or the alternatives will prevent the recovery of 
listed species. These analyses should also indicate whether alternatives and the proposed 
project are consistent with DWR permits and agreements under the California and the 
Federal Endangered Species Acts. 

USection 9.1-3.3 Cumulative Effect 
The draft EIR must include a full analysis of cumulative impacts of the proposed project, 
all other projects now planned to be implemented by DWR (including SDIP), all projects 
that DWR has approved or plans to approve (such as the Intertie), all projects DWR has 
implemented, is implementing, or plans to implement in coordination with the U.S. 
Bureau of Reclamation, and all foreseeable water diversion projects that will reduce the 
amount of flow or change the timing, temperature or quality of flow in the Feather River, 
the Sacramento River and the Bay Delta Estuary. 
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The Draft EIR must also analyze the cumulative growth inducing impacts of allowing 
water to be stored outside of SWP service area, permitting Table A water to be sold to 
non-project contractors, eliminating the provision 21 (g)(1) in the original contract 
(specifically, allowing urban growth to rely on Article 21 supplies), the continuing trend 
of transferring agricultural water to urban users, and the wholesale approval of transfers 
and transport of non-project water for contractors and non-contractors. 
 
The cumulative impacts analysis should include an analysis of all greenhouse gases 
generated by the project and other projects in California. The EIR should include 
measures to reduce, avoid, fully mitigate, and minimize these impacts. 
 
The cumulative impacts analysis should include an analysis of how the project and other 
projects in California may increase other impacts of Climate Change.  
Climate change is rapidly changing water conditions in California, including changing 
the timing and amount of peak flows, the frequency of storms and drought, the balance 
between rain and snow, water quality and temperature of water. These changed 
conditions will impact species, and affect the flood management capabilities of the SWP 
system. Cumulative impacts analysis should include a discussion on the cumulative 
effects of the proposed project and all other foreseeable projects (including but not 
limited to the re-licensing and operation of Oroville Reservoir) on cold water pools, water 
temperature, water quality, salinity and habitat loss that will be exacerbated by the 
already stressful conditions of climate change. The analysis should also analyze whether 
the project will exacerbate flood or drought conditions that are likely to occur with 
climate change. In particular, EIR should include an analysis of the degree to which the 
proposed project and all other DWR project will restrict the use of Oroville Reservoir as 
a flood control facility. 
 
USection 5.4: Alternatives to the Project: 
 
The Plaintiffs propose the following set of alternatives for inclusion in subsequent drafts 
of the Monterey Plus EIR. Some of the proposed alternatives suggest refinements, 
revisions, and re-characterization of the alternatives included in the Administrative Draft. 
We also propose these alternatives in order to target analysis of various potential impacts 
and in order to provide proper points of comparison for the proposed project. Other 
suggested alternatives are offered as measures that could reduce conflicts that prompted 
the Monterey Amendments, while significantly reducing the negative impacts of 
implementation of the Monterey Amendments.  
 
The alternatives discussed below are titled as follows: “the Full Build Out-2020 
Alternative”, the “18b No Project Alternative”, the “Monterey Today-Current Operations 
Alternative”, the “Urban Preference and Dry Year Reliability Alternatives”, the 
“Coordinated CVP-SWP Systems Alternative”, the “Kern Fan Retention Alternative” the 
“Kern Fan Transfer with Trust Conditions Alternative, the “Improved Reliability through 
Environmental Enhancement Alternative,” and the “No Kern/ Castaic Transfer 
Alternative.” 
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Proposed revisions and re-characterization of information provided in the 
Administrative Draft: 

 
UThe “Full Build Out to 2020 Alternative” 
This alternative should include the set of assumptions currently included in the 
Administrative Draft’s baseline. As discussed above, the assumptions included in the 
Administrative Draft baseline do not represent a historical frame of reference or 
conditions prior to implementation of the project and are more appropriately 
characterized as an alternative. 
 
This suite of assumptions represents a promise to fully build-out the SWP and achieve 
100% delivery reliability for 4.185 maf annually of Table A amounts.  As the Court 
found in PCL v. DWR, this promise may not be achievable, and it would perpetuate the 
problems associated with paper water. However, if DWR chooses to analyze this 
alternative, all environmental impacts associated with a decision to carry out these 
actions would have to be analyzed. 
 
UThe “18b No Project Alternative” 
This alternative captures the plausible circumstance under which environmental and 
water quality degradation in the Delta would significantly and permanently constrain the 
timing and/or the volume of water exported from the Delta. Such additional constraints 
on Delta exports are reasonably foreseeable given the present condition of listed species 
in the Delta and given the multiple legal challenges associated with operations of the 
SWP and CVP (including, but not limited to current challenges regarding SWP 
compliance with the California Endangered Species Act).  
  
Therefore, the 18b No Project Alternative should assume (as required by the Court of 
Appeal) that the original contracts, including Article 18b would be implemented. SWP 
Table A amounts for this alternative should total 1.9 maf (the historical average annual 
delivery of the SWP up to 1994) and each contractor’s Table A allocation would be 
recalibrated according to Article 18, including recognizing the rights of the five area of 
origin contractors. Unlike the 18b alternative provided in the Administrative Draft, this 
18b No Project Alternative would not include implementation of aspects of the Monterey 
Amendment.  
 
The Plaintiffs recommend that DWR use the current Bulletien160-05 and the Investment 
Strategy for California Water prepared by PCL as references for developing demand 
scenarios and to identify alternate water supply management options that should be 
included in the analysis of this alternative. 
 
UThe “Monterey Today and Current Operations Alternative” 
This alternative should include implementation of all post-1995 actions undertaken by 
DWR. In order to determine the impacts specific to actions proposed in this alternative, a 
clear distinction should be made between pre-1995 actions and the post-1995 suite of 
actions. The bulk of the impacts analysis currently included in the Administrative Draft 
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would be appropriately placed in this section. These analyses should be removed from 
discussions and analyses of the No Project and baseline sections of the Draft EIR. 
 
 
Proposed additional alternatives that better disclose and more broadly analyze the 

implications of potential project actions. 
 
UThe “Urban Preference and Dry Year Reliability Alternatives” 
These alternatives are intended to provide a frame of reference for comparing impacts 
(including growth inducing impacts) associated with water priority provisions of pre-and 
post Monterey. 
  
These alternatives should include analyses of alternate methods of allocating water 
between urban and agricultural contractors during shortages. The first alternative should 
consider the re-institution of the pre-Monterey urban preference and a separate second 
alternative should consider the continued “elimination of urban preference in dry years” 
included in the Monterey Amendments. Both the urban preference and the non-urban 
preference alternatives should describe how the SWP system would be re-operated to 
capture, convey, and store “wet year” water in groundwater banks and storage reservoirs 
within and outside of the SWP service area in order to guarantee “wet water” to urban 
development during multiple-year droughts.  
 
These alternatives should assume that DWR would monitor use of groundwater storage 
and use of storage in non- project reservoirs. Specifically, DWR would ensure proposed 
actions would result in increased drought reliability for urban contractors, and would not 
result in inducing new urban growth. These alternatives should also analyze whether it 
would be reasonable and foreseeable that agricultural contractors would transfer Table A 
water to urban contractors rather than shift to permanent crops.  
 
These alternatives would also recognize that new developments cannot be approved 
without adequate water supplies, and that DWR as a result of the PCL v. DWR must 
provide local governments with an independent and accurate assessment of SWP delivery 
reliability during multi-year droughts. Absent the Monterey Amendment provisions 
providing favorable delivery priority for SWP contractors with low drought reliability, 
these alternatives should assume that a 75% to 100% percent reliability standard would 
be necessary before water supplies should be relied on to accommodate urban growth. 
 
UThe “Coordinated CVP-SWP Systems Alternative” 
This alternative should analyze a scenario in which pumping and storage of additional 
surplus and Table A water from the Delta would be maximized through the coordinated 
re-operation of the CVP and SWP systems.  
 
This alternative should recognize and analyze the essential role played by coordinated 
CVP and SWP storage north of the Delta in capturing “wet year” water (surplus water 
and floodwaters).  
 

 13



This alternative should analyze coordination beyond the CVP-SWP pumping and 
conveyance coordination that is presently described in the Administrative Draft. This 
alternative would specifically analyze and identify impacts of coordinating operations of 
Northern California reservoirs (Shasta, Folsom, Millerton, and Oroville) in order to 
maximize capture and export of CVP-SWP contract and surplus water from Northern 
California for delivery in Southern California.  
 
This alternative would be designed to disclose the methods and impacts resulting from 
use of coordinated CVP-SWP operations to provide the desired 4 maf of deliveries in all 
water year types.  
 
This alternative should also comprehensively analyze operations and conditions 
occurring in 2003. The Administrative Draft used 2003 as a basis for analyses of impacts 
in several places, including in determining the impacts to Lake Oroville storage levels. In 
2003, the SWP held record carry-over storage in Lake Oroville and SWP exported record 
levels of surplus water from the Delta.  It is also important to note that 2003 followed a 
“dry” water year and proceeded a “below normal” water year.  
 
This alternative should use actual data from 2003 to determine the impacts of operations 
necessary to move water through system, including operations of Oroville, Folsom, 
Shasta, and Millerton reservoirs, operations of the CVP and SWP pumps, operations of 
the three terminal reservoir areas, Castaic, Perris and the Kern Water bank, and delivery 
of water to groundwater banks, storage in non-SWP reservoirs, or to new urban 
developments.  This alternative should analyze how 2003 operations and deliveries 
affected 2004 (a below average water year) and how 2004 operations differed from 
operations in 2003. 
 
UThe “Kern Fan Retention Alternative” 
This alternative should analyze the impacts and benefits that would result with State 
ownership of Kern Water Bank. This alternative should assume that the State would 
operate the Kern Water Bank to enhance dry year reliability and not for the purpose of 
increasing water supplies.  
 
UThe “Kern Fan Transfer with Trust Conditions Alternative”U 

This alternative should analyze the impacts and benefits that would result with the Kern 
Water Bank transferred out of State ownership, but with conditions installing a public 
trust on the Bank’s operation to maximize benefit and minimize cost to provide Statewide 
environmental benefit from that operation. 
 
UThe “Improved Reliability through Environmental Enhancement Alternative” 
Poor environmental conditions in the Bay Delta Estuary resulting in degraded water 
quality and declines in important fish species all contributed to SWP water supply 
constraints that compelled DWR to enter into the Monterey Amendments negotiations. 
The Monterey EIR process provides an opportunity for DWR to assess an alternative that 
would increase SWP contractor water reliability and reduce the stress on the Delta that 
results in pumping constraints. 
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Under this alternative, all water use efficiency, water recycling, stormwater capture and 
other local water enhancements would be aggressively implemented in order to stabilize 
water demand and improve water supply reliability in SWP contractors’ service areas. 
DWR should utilize the estimates provided in Bulletin 160-05 to determine the potential 
yields of these measures. For this analysis purposes, DWR should assume that article 56 
contract funds would be provided to fund, in part, these water supply enhancements. Fifty 
percent of all water produced through these measures would be assumed to directly 
reduce the water demand of SWP contractors. 
 
Water demands for this alternative should be based on the demand projections included 
in Bulletin 160-05.  
 
In addition, this alternative should assume that equal priority for access to Article 21 
water would be provided for environmental purposes, including environmental 
enhancements in the Delta. DWR would work with the Department of Fish and Game 
and the federal fisheries agencies to determine the best use of all water acquired for the 
environment under these conditions. Uses of water could include increased Delta outflow 
or storage in the state owned Kern Water Bank. (For purposes of this analysis, it should 
be assumed that DWR retains the Kern Water Bank and operates it to increase drought 
water supplies and enhance environmental resources of the Bay Delta and its 
watersheds.) 
 
This alternative would emphasize development of local water supplies to increase SWP 
water contractor water reliability, and reduced stressors on the Bay Delta Estuary. This 
analysis should include a full accounting of the environmental enhancements that could 
be achieved from the above outlined actions.  
 
UThe “No Kern/ Castaic Transfer Alternative” 
 
The contested transfer of 41,000 acre-feet of State Water Project Table A amount from 
Kern County Water Agency (acting through one of its member districts, the Wheeler 
Ridge-Maricopa Water Storage District) to Castaic Lake Water Agency has been 
implemented only on an interim basis, and was excluded from the list of transfers 
designated as “final” in the Settlement Agreement.  This alternative would assume that 
this transfer would not be approved as a “final” transfer, and would analyze the impacts 
and benefits of alternative dispositions of the amount of that transfer. 
 

Conclusion: 
 

The Plaintiffs maintain a strong interest in the Monterey EIR process and will continue to 
work toward a document that meets the standards of CEQA and the Settlement 
Agreement. However, given the extended schedule, the apparent lack of progress in 
addressing the substantive issues raised in the original Monterey litigation, and funding 
constraints, the Plaintiffs reaffirm their grave concern with the existing Monterey EIR 
development process. We hope that subsequent drafts of the EIR will address the 
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comments enumerated above and look forward to discussing with DWR how to resolve 
these concerns. 
 
 
Respectively, 
 
 
Mindy McIntyre, 
Planning and Conservation League  
 
 
 
Brian Morris,  
Plumas County Flood Control and Water Conservation District 
 
 
 
Arve Sjovold,  
Citizens Planning Association of Santa Barbara County, Inc. 
 
 
 
 
                                                 
TP

i
PT California Climate Change, Hydrologic Response, and Flood Forecasting , Norman L. Miller  

Earth Sciences Division, Berkeley National Laboratory, Berkeley, California, USA . Presented at the 
International Expert Meeting on Urban Flood Management 20-21 November 2003, World Trade Center 
Rotterdam, The Netherlands April 30, 2004. 
HTUhttp://www.lbl.gov/Science-Articles/Archive/assets/images/2004/Apr-30/California_Flooding.pdfUTH  
 
TP

ii
PT Potential effects of global warming on the Sacramento/San Joaquin watershed and the San Francisco 

estuary. Noah Knowles and Daniel R. Cayan 
Geophysical Research Letters, VOL. 29, NO. 18, 1891, doi:10.1029/2001GL014339, 2002,  
HTUhttp://natypete.andradedowns.googlepages.com/knowles2002.pdfUTH  
 
No. 119. Effects On Water Resources: Monitoring Snowmelt Runoff And Sea Level for Climate Change, 
Maurice Roos, California Department of Water Resources, presented at the The U.S. Climate Change 
Science Program (CCSP) workshop on November 14-16, 2005, in Arlington, Virginia 
HTUhttp://www.climatescience.gov/workshop2005/posters/P-WE2.8_Roos.pdfUTH  
 
TP

iii
PT Many studies have been conducted that estimate the impacts of climate change on California water 

resources. These studies include: 
HTUDocumentation of Inputs to Macroeconomic AssessmentUTH of the 2006 Climate Action Team Report to the 
Governor and Legislature, Final Version. Posted: March 24, 2006.  
 
HTULearning From State Action on Climate ChangeUTH. Pew Center On Global Climate Change, November 2005 
Update, reprinted with permission. Posted: December 8, 2005.  
 
HTUScenarios of Climate Change in California: An OverviewUTH. FINAL report from California Energy 
Commission, Public Interest Energy Research (PIER) Program, California Climate Change Center, 
publication # CEC-500-2005-186-SF, posted: February 27, 2006. 
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HTUAn Assessment of Impacts of Future CO2 and Climate on AgricultureUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-187-SF, posted: 
March 15, 2006. 
 
HTUAnalysis of Climate Effects on Agricultural SystemsUTH.,FINAL white paper from California Climate 
Change Center, publication # CEC-500-2005-188-SF, posted: February 27, 2006.  
 
HTUClimate Change: Challenges and Solutions for California Agricultural LandscapeUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-189-SF, posted: 
February 27, 2006.  
 
HTUClimate Change and Wildfire In and Around California: Fire Modeling and Loss ModelingUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-190-SF, posted: 
February 27, 2006.  
 
HTUThe Response of Vegetation Distribution, Ecosystem Productivity, and Fire in California to Future Climate 
Scenarios Simulated by the MC1 Dynamic Vegetation ModelUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-191-SF, posted: 
February 27, 2006.  
 
HTUFire and Sustainability: Considerations for California's Altered Future ClimateUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-192-SF, posted: 
February 27, 2006.  
 
HTUClimate Change Impact on Forest ResourcesUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-193-SF, posted: 
March 16, 2006.  
 
HTUClimate Change Impacts on Water for Agriculture in California: A Case Study in the Sacramento ValleyUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-194-SF, posted: 
March 15, 2006.  
 
HTUClimate Warming and Water Supply Management in CaliforniaUTH, FINAL white paper from California 
Climate Change Center, publication # CEC-500-2005-195-SF. March 16, 2006. 
 
HTUPredicting the Effect of Climate Change on Wildfire Severity and Outcomes in California: A Preliminary 
AnalysisUTH, FINAL white paper from California Climate Change Center, publication # CEC-500-2005-196-
SF, posted: March 22, 2006. 
 
HTUPublic Health-Related Impacts of Climate Change in CaliforniaUTH, FINAL white paper from California 
Climate Change Center, publication # CEC-500-2005-197-SF, posted: March 22, 2006. 
 
HTUPreparing for the Impacts of Climate Change in California: Opportunities and Constraints for AdaptionUTH,  
FINAL white paper from California Climate Change Center, publication # CEC-500-2005-198-SF, posted: 
March 22, 2006. 
 
HTUClimate Change Impacts on High Elevation Hydropower Generation in California's Sierra Nevada: A Case 
Study in the Upper American RiverUTH, FINAL white paper from California Climate Change Center, 
publication # CEC-500-2005-199-SF, posted: March 22, 2006. 
 
HTUPredictions of Climate Change Impacts on California Water Resources Using CALSIM-II: A Technical 
NoteUTH, FINAL white paper from California Climate Change Center, publication # CEC-500-2005-200-SF, 
posted: February 27, 2006.  
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HTUClimate Change and Electricity Demand in CaliforniaUTH, FINAL white paper from California Climate 
Change Center, publication # CEC-500-2005-201-SF, posted: February 27, 2006.  
 
HTUProjecting Future Sea LevelUTH, FINAL white paper from California Climate Change Center, publication # 
CEC-500-2005-202-SF, posted: March 15, 2006. 
 
HTUClimate Scenarios for CaliforniaUTH, FINAL white paper from California Climate Change Center, publication 
# CEC-500-2005-203-SF, posted: March 15, 2006. 
 
HTUClimate Change Projected Santa Ana Fire Weather OccurrenceUTH, FINAL white paper from California 
Climate Change Center, publication # CEC-500-2005-204-SF, posted: February 27, 2006.  
 
TP

iv
PT 2006 California Bay Delta Authority CALFED Science Conference  

 
On October 23-25, 2006, the California Bay Delta Authority held its biennial science conference at the 
Sacramento Convention Center. Many of the presentations and posters at the conference contained 
information that has direct bearing on the baseline conditions and potential environmental impacts of the 
Monterey EIR. Due to their complexity and broad scope, these findings must be included in the analysis of 
the Monterey EIR.  
 
We specifically urge DWR to analyze the scientific hypotheses, methods, data and conclusions from the 
following presentations:  
 
“Delta Smelt Growth and Survival during the Recent Pelagic Organism Decline: What Causes Them 
Summertime Blues?”  
 
On Tuesday, October 24P

th
P, William A. Bennett of the Center for Watershed Sciences & Bodega Marine 

Laboratory presented his latest findings from research into the growth and survival of Delta smelt (see 
attached 10/24/06 Contra Costa Times article). His research shows that, during the years of the Pelagic 
Organism Decline, only those smelt that are spawned while springtime export pumping is reduced as part 
of the implementation of the Vernalis Adaptive Management Plan (VAMP) survive to adulthood. The 
female smelt that spawn during the VAMP period are generally smaller and weaker than females who 
spawn earlier in the season and their offspring are generally smaller and weaker as well. Because the larvae 
of the healthier fish are destroyed during periods of higher pumping, the only offspring that survive are 
overall weaker and less resilient to environmental stressors. Bennett believes these less-fit offspring face a 
higher risk of mortality from other changes in the estuary such as increased fall salinity caused by water 
project operations. Bennett’s research should be analyzed because it demonstrates the positive impact to the 
threatened Delta smelt from reduced exports and the detrimental impact to Delta smelt from periods of high 
exports. 
 
“South Delta Fish Studies: Do Our Fish Have Behavioral Problems” 
 
On Tuesday, October 24P

th
P, Lenny Grimaldo of the Department of Water Resources presented his 

preliminary findings from ongoing research into the Pelagic Organism Decline. Using particle tracking 
analysis, Grimaldo showed that changes to hydrology caused by the South Delta barriers draw Delta smelt 
deep into the South Delta towards the export pumps. This information should be carefully analyzed as it 
raises serious concerns about the potential impacts on threatened and endangered species of  SWP 
operations, including operations under the proposed Monterey principles. 
 
Grimaldo also found that nighttime salvage of striped bass and Delta smelt has increased during the POD 
years, likely due to increased nighttime exports. As the smelt and striped bass in the South Delta migrate 
from the bottom of the water column to the top during the night, they are more susceptible to salvage and 
entrainment, especially at the Banks Pumping station. The increases in nighttime exports since 2000 would 
therefore cause considerably more Delta smelt and striped bass to be drawn into the export facilities than 
increases at times when these species are less susceptible to pumping. This information should be analyzed 
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to ensure that water managers place adequate restrictions on nighttime exports to eliminate increased 
nighttime entrainment and salvage of threatened and endangered aquatic species. 
  
“Spatio-Temporal Variability in Delta Smelt Stock Structures during Pre-POD and POD Years” 
 
On October 24P

th
P, 2006, James A. Hobbs of the Bodega Marine Laboratory presented his findings 

documenting the decrease in Delta smelt stock habitat during the POD years, especially in the Western 
Delta. Dr. Hobbs noted correlations between changes in X-2 and declining spatio-temporal variability of 
Delta smelt. This information should be carefully examined in light of the potential impacts of the 
implementation of the proposed project on Delta salinity.  
 
“Hydrodynamic Influences on Historical Patterns in Delta Smelt Salvage” 
 
On October 24P

th
P, 2006, Peter E. Smith of the USGS presented his latest findings on the effects of 

hydrodynamics on Delta smelt salvage. He and his colleagues also prepared a poster summarizing their 
work (see attached). His research shows that high salvage of Delta smelt strongly correlates to periods with 
low San Joaquin inflows, moderate to high exports and negative flows on Old and Middle River. He also 
found that pulses on the Sacramento River may trigger the movement of Delta smelt towards the South 
Delta. This information should be analyzed to determine how the proposed project may exacerbate the 
effects of these hydrodynamics on the Delta environment.  
 
“Ensemble Analysis of Climate Change Impacts for Central Valley Project and State Water Project 
Operations” 
 
On October 25P

th
P, 2006, Levi D. Brekke of the US Bureau of Reclamation (BOR) presented the latest efforts 

by the BOR to model the impacts of climate change on the CVP and SWP. He stated that the BOR’s 
modeling efforts were more robust than those described in DWR’s July 2006 “Progress towards 
Incorporating Climate Change into Management of California’s Water Resources.” For example, the BOR 
effort analyzes a much larger array of climate scenarios, utilizes more advanced development predictions 
and includes other modified assumptions. Mr. Brekke expects BOR’s modeling to be available for public 
review in six months, approximately late April 2007.  
 
“Climate Change Impacts on Evapotranspiration in California” 
 
On October 25P

th
P, 2006, Roy M. Peterson Jr. of DWR presented findings from the DWR/USBR climate 

change team on the impacts of climate change in plant evapotranspiration. He noted that a 3 degree 
increase in temperature could result in an 18.7 percent increase in evapotranspiration. DWR must analyze 
this and similar studies to determine how the areas of origin for the water deliveries under the proposed 
project, including agricultural areas in the Sacramento Valley, will be impacted by these increases in 
evapotranspiration.  
 
Judge Robie’s recent decision for the Third District Court of Appeal in the State Water Resources Control 
Board Cases, 136 Cal.App.4th 674 (2006), concludes that impacts to the area of origin, including impacts 
to wildlife and habitat, take precedent over other beneficial uses. If increased evaportranspiration in the 
areas of origin require changes in hydrodynamic regimes to protect habitat, this may reduce the availability 
of water for delivery south of the Delta. The Monterey EIR must determine the likelihood and potential 
severity of these changes to determine the foreseeable impacts from the proposed action.  
 
Many other presentations and posters at the CALFED science conference had bearing on the proposed 
action and should be analyzed as well. We include those presentations and posters into the record by 
reference.  
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ATTACHMENT B 























































































































































 

 

 

 

 

ATTACHMENT C 







 

 

 

 

 

ATTACHMENT D 



ATTACHMENT D: CLIMATE CHANGE 
 
 

As DWR itself has repeatedly emphasized, climate change is occurring and will have 
major consequences for water management in California, including the management of 
the State Water Project. DWR has clearly acknowledged that climate change is occurring, 
will have major effects on California’s water resources generally and the State Water 
Project in particular, and must be addressed in any water supply planning study.  For 
example: 
 
• DWR’s website contains a page entitled “Climate Change in California,” which 

observes:  
 

Climate change is already impacting California’s water resources. In the 
future, warmer temperatures, different patterns of precipitation and runoff, 
and rising sea levels will profoundly affect the ability to manage water 
supplies and other natural resources. Adapting California’s water 
management systems to climate change presents one of the most 
significant challenges for the 21st century. 
 
California can improve its flexibility to cope with an uncertain water 
future by working to reduce water demand, increase water supply, 
improve water quality, practice resource stewardship and improve 
operational efficiency. The Department of Water Resources is committed 
to preparing for the effects of global warming while finding new ways to 
reduce its contribution to climate change. 

 
See http://www.climatechange.water.ca.gov/.  A link takes a viewer to DWR’s 
“Climate Change Fact Sheet,” which provides more specific information about 
climate change consequences. 

 
• DWR’s current water plan describes climate change’s major consequences for water 

management: 
 

[a]s a result of global climate change, California’s future hydrologic 
conditions will likely be different from patterns observed over the last 
century.  Predictions include increased temperature, reductions to Sierra 
snowpack, earlier snowmelt, and a rise in sea level, although the extent 
and timing of the changes remain uncertain.  The changes could have 
major implications for water supply, flood management, and ecosystem 
health…. Managing water resources with climate change could prove 
different than managing for historic climate variability because climate 
change could produce hydrologic conditions, variability, and extremes that 
are different from what current water systems were designed to manage; 
may occur too rapidly to allow sufficient time and information to permit 



managers to respond appropriately; and may require special efforts or 
plans to protect against surprises or uncertainties. 

 
CALIFORNIA WATER PLAN UPDATE 2005 at 4-32 to 4-34.   
 
Because of the magnitude of those changes, the Water Plan Update concludes that 
“[s]tate government must help predict and prepare for the effects of global climate 
change on our water resources and water management systems.”  See CALIFORNIA 
WATER PLAN HIGHLIGHTS (2005). DWR has committed that it “will evaluate 
management responses to potential impacts of global climate change on the State 
Water Project and California’s hydrology” and “will work with climate change 
experts to develop alternative flow data to help State and regional planners test 
potential effects of global climate change on different management studies.”  Id. at 5-
16.  In measuring compliance with that goal, DWR stated that it specifically would 
use as a performance measure its “[p]rogress in implementing of the plan responding 
to the impact of global climate change on the management of the State Water Project” 
and also would specifically consider the “[n]umber of planning studies that evaluate 
the potential impacts of climate change on the alternative management strategies and 
infrastructure they consider and select.”  Id.   

 
• In a California Water Plan appendix entitled Accounting for Climate Change, DWR’s 

Maurice Roos wrote “the prospects of significant changes warrant examination of 
how the State’s water infrastructure and natural systems can accommodate or adapt to 
climate changes….”  He acknowledged that “many uncertainties remain, primarily on 
the degree of change to be expected,” but concluded that “[r]esponsible planning 
requires that the California planning community work with climate scientists and 
others to reduce these uncertainties and to begin to prepare for those impacts that are 
well understood, already appearing as trends, or likely to appear.”  The report closed 
by stating that “[i]t is time to try to quantify the effects of projected climate change on 
California’s water resources.  Being aware of potential climate changes should help in 
preparing better for an uncertain 21st century.”  Id. at 14. 

 
The body of the report discusses the many anticipated changes, including decreased 
snowpacks (an impact the report characterized as “relatively certain”; see id. at 5, 6 
(“All models so far show less snowmelt runoff in the northern Sierra.”)) and 
increased storm intensity.  “Warmer air and less snowpack,” the report states, “would 
be expected to raise average stream and estuary water temperatures.  This would 
increase the problem for cold-water fisheries, including salmon and steelhead.”  
Likewise, “[l]ess spring snowmelt could make it more difficult to refill winter 
reservoir flood control space during late spring and early summer of many years, thus 
potentially reducing the amount of surface water available during the dry season.  

 
• In July 2006, in response to an executive order from Governor Schwarzenegger, 

DWR published a report entitled Progress on Incorporating Climate Change into 
Management of California’s Water Resources (“Progress Report”).  Like the Water 
Plan Update, Appendix Report, and DWR’s website, the Progress Report 



acknowledges that climate change is already occurring, is affecting California’s 
hydrology, and will have particularly important effects on water storage projects.  For 
example, the executive summary observes that “California water planners are 
concerned about climate change and its potential effects on our water resources.  
Projected increases in air temperatures may lead to changes in the timing, amount and 
form of precipitation – rain or snow, (and) changes in runoff timing and volume... .”  
Progress Report at I.  After acknowledging California’s heavy reliance on the State 
Water Project, the executive summary states:  

 
DWR and Reclamation have formed a joint Climate Change Work Team 
to provide qualitative and quantitative information to managers on 
potential effects and risks of climate change to California’s water 
resources.  The mission of the team is to coordinate with other state and 
federal agencies on the incorporation of climate change science into 
California’s water resources planning and management.  The team will 
provide and regularly update information for decision-makers on potential 
impacts and risks of climate change, flexibility of existing facilities to 
cope with climate change, and available mitigation measures. 

 
Id.  In a statement that provides an ironic contrast with DWR’s present DEIR, the 
executive summary closes by assuring the reader that “DWR is working with other 
agencies and researchers to provide leadership in incorporating climate change 
impacts and risks into the planning and management of California’s precious water 
resources.”  Id. at VII. 
 
The body of the report contains similar statements.  Chapter 2 contains a detailed 
discussion of the reasons for climate change and expected impacts upon California 
hydrology.  That analysis acknowledges, among other things, that “loss of the State’s 
snowpack will affect the operation of most major multipurpose reservoirs at low and 
mid-elevations in the Sierra.”  Progress Report at 2-31; see also id. at 6-31 to 6-33 
(discussing changing flood risks in the Feather River Basin).  It also warns that 
climate change will increase water temperatures, which in turn will “pose a threat to 
aquatic species that are sensitive to temperature, including anadromous fish.  
Increased water temperatures will also cause decreased dissolved oxygen 
concentrations in water and other water quality changes, and will likely increase 
production of algae and some aquatic weeds.”  Id. at 2-60.  Those changes could lead 
to significant consequences for reservoir management.  Id.  While the authors make 
no claim to know exactly how much temperatures will change or exactly where and to 
what extent the resultant impacts will be felt, the chapter leaves little doubt that 
warming will occur and that significant environmental consequences will follow. 

 
Chapter 4 of the report is entirely devoted to analyzing climate change effects on the 
SWP and the Central Valley Project.  It notes that historically, planning and design of 
those projects “assumed an unchanging climate,” but cautions that “a changing 
climate may threaten to destabilize the infrastructure and operations dependent on 
that assumption.”  Id. at 4-1.  The chapter then provides the results of a modeling 



analysis of the effects of multiple climate change scenarios upon the CVP and 
SWP—including discussion of effects upon water temperatures and upon Lake 
Oroville inflow, outflow, and storage.  The authors caution that their analysis is 
preliminary and (like any modeling analysis) contains uncertainties and simplifying 
assumptions, but nowhere in the chapter do they suggest that modeling climate 
change impacts is a pointless exercise.  Instead, the chapter and the report as a whole 
both indicate that DWR is aware that climate change is occurring and must be 
factored into planning, and that while the tools for engaging in such planning will 
improve, they already are available and should be put to use.  “While there were 
limitations to our analysis,” the authors concluded, “the results were nevertheless 
significant.”  Id. at 4-49.  They also cautioned that “future studies should consider 
measures to relieve the negative effects of climate change.”  Id. at 4-50. 

 
Many other studies have been conducted that estimate the impacts of climate change on 
California water resources.TPF

1
FPT These studies include: 

 
 
HTUDocumentation of Inputs to Macroeconomic AssessmentUTH of the 2006 Climate Action 
Team Report to the Governor and Legislature, Final Version. Posted: March 24, 2006.  
 
HTULearning From State Action on Climate ChangeUTH. Pew Center On Global Climate 
Change, November 2005 Update, reprinted with permission. Posted: December 8, 2005.  
 
HTUScenarios of Climate Change in California: An OverviewUTH. FINAL report from 
California Energy Commission, Public Interest Energy Research (PIER) Program, 
California Climate Change Center, publication # CEC-500-2005-186-SF, posted: 
February 27, 2006. 
 
HTUAn Assessment of Impacts of Future CO2 and Climate on AgricultureUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-187-SF, posted: March 15, 2006. 
 

                                                 
TP

1
PT In addition, The California Climate Change Center, a joint project of the CEC and the 

University of California, has published a series of reports, most of which identify the 
importance of addressing water resource impacts on climate change.  See, e.g., 
CALIFORNIA CLIMATE CHANGE CENTER, OUR CHANGING CLIMATE: ASSESSING THE RISKS 
TO CALIFORNIA (2006), available at 
http://www.climatechange.ca.gov/biennial_reports/2006report/index.html; AMY LYND 
LUERS AND SUSANNE C. MOSER, PREPARING FOR THE IMPACTS OF CLIMATE CHANGE IN 
CALIFORNIA: OPPORTUNITIES AND CONSTRAINTS FOR ADAPTATION (2006), available at 
http://www.energy.ca.gov/2005publications/CEC-500-2005-198/CEC-500-2005-198-
SF.PDF; see also CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY, CLIMATE ACTION 
TEAM REPORT TO GOVERNOR SCHWARZENEGGER AND THE LEGISLATURE (2006), 
available at http://www.climatechange.ca.gov/climate_action_team/reports/2006-04-
03_FINAL_CAT_REPORT.PDF. 



HTUAnalysis of Climate Effects on Agricultural SystemsUTH.,FINAL white paper from 
California Climate Change Center, publication # CEC-500-2005-188-SF, posted: 
February 27, 2006.  
 
HTUClimate Change: Challenges and Solutions for California Agricultural LandscapeUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-189-SF, posted: February 27, 2006.  
 
HTUClimate Change and Wildfire In and Around California: Fire Modeling and Loss 
ModelingUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-190-SF, posted: February 27, 2006.  
 
HTUThe Response of Vegetation Distribution, Ecosystem Productivity, and Fire in California 
to Future Climate Scenarios Simulated by the MC1 Dynamic Vegetation ModelUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-191-SF, posted: February 27, 2006.  
 
HTUFire and Sustainability: Considerations for California's Altered Future ClimateUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-192-SF, posted: February 27, 2006.  
 
HTUClimate Change Impact on Forest ResourcesUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-193-SF, posted: March 16, 2006.  
 
HTUClimate Change Impacts on Water for Agriculture in California: A Case Study in the 
Sacramento ValleyUTH. 
FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-194-SF, posted: March 15, 2006.  
 
HTUClimate Warming and Water Supply Management in CaliforniaUTH, FINAL white paper 
from California Climate Change Center, publication # CEC-500-2005-195-SF. March 16, 
2006. 
 
HTUPredicting the Effect of Climate Change on Wildfire Severity and Outcomes in 
California: A Preliminary AnalysisUTH, FINAL white paper from California Climate Change 
Center, publication # CEC-500-2005-196-SF, posted: March 22, 2006. 
 
HTUPublic Health-Related Impacts of Climate Change in CaliforniaUTH, FINAL white paper 
from California Climate Change Center, publication # CEC-500-2005-197-SF, posted: 
March 22, 2006. 
 
HTUPreparing for the Impacts of Climate Change in California: Opportunities and 
Constraints for AdaptionUTH,  



FINAL white paper from California Climate Change Center, publication # CEC-500-
2005-198-SF, posted: March 22, 2006. 
 
HTUClimate Change Impacts on High Elevation Hydropower Generation in California's 
Sierra Nevada: A Case Study in the Upper American RiverUTH, FINAL white paper from 
California Climate Change Center, publication # CEC-500-2005-199-SF, posted: March 
22, 2006. 
 
HTUPredictions of Climate Change Impacts on California Water Resources Using CALSIM-
II: A Technical NoteUTH, FINAL white paper from California Climate Change Center, 
publication # CEC-500-2005-200-SF, posted: February 27, 2006.  
 
HTUClimate Change and Electricity Demand in CaliforniaUTH, FINAL white paper from 
California Climate Change Center, publication # CEC-500-2005-201-SF, posted: 
February 27, 2006.  
 
HTUProjecting Future Sea LevelUTH, FINAL white paper from California Climate Change 
Center, publication # CEC-500-2005-202-SF, posted: March 15, 2006. 
 
HTUClimate Scenarios for CaliforniaUTH, FINAL white paper from California Climate Change 
Center, publication # CEC-500-2005-203-SF, posted: March 15, 2006. 
 
HTUClimate Change Projected Santa Ana Fire Weather OccurrenceUTH, FINAL white paper 
from California Climate Change Center, publication # CEC-500-2005-204-SF, posted: 
February 27, 2006.  
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