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The National Waterways Conference, Inc. (NWC or Conference) 
submits these comments in response to the Notice published in the 
Federal Register on February 9, 2010. 75 Fed. Reg. 6364.   
 
 The National Waterways Conference, established in 1960, is dedicated 
to a greater understanding of the widespread public benefits of our 
nation’s water resources infrastructure.  Our mission is to effect 
common sense policies and programs, recognizing the public value of 
our Nation's water resources and their contribution to public safety, 
a competitive economy, national security, environmental quality and 
energy conservation.  Conference membership is comprised of the full 
spectrum of water resources stakeholders, including flood control 
associations, levee boards, waterways shippers and carriers, industry 
and regional associations, port authorities, shipyards, dredging 
contractors, regional water supply districts, engineering 
consultants, and state and local governments.  As such we are keenly 
interested in the proposal to update the process for requesting a 
variance from vegetation standards for levees and floodwalls. 
 
1.  The notice states that the purpose of the policy guidance letter 
is to revise the procedures for obtaining variances from the U.S. 
Army Corps of Engineers (USACE) mandatory vegetation-management 
standards for levees, floodwalls, and appurtenant structures, in 
accordance with Engineer Technical Letter 1110-2-571.  The notice 
further provides that “All vegetation variances, both new and 
existing, are required to seek approval through the process described 
in this policy guidance letter.”   75 Fed. Reg. 6364.   
 

The proposed policy change would automatically revoke all 
currently existing variances.  We are concerned that this proposal is 
somewhat over-reaching and would not enhance public safety, the 
stated goal of the proposal.  If all periodic inspections following 



the grant of a variance have not determined that planned vegetation 
would be detrimental to the safety, structural integrity, and 
functionality of the levee or hinder accessibility for maintenance, 
inspection, monitoring, and flood-fighting, then it would not further 
the Corps’ stated goals to summarily revoke those such variances.  
Local communities have placed significant reliance on properly 
granted variances.  The seemingly arbitrary revocation in such an 
instance would add undue financial burdens upon the project sponsor 
and local taxpayers.  Similarly it would add unnecessary time to re-
apply for a variance.     
 

Our comments are not intended to suggest that all existing 
variances should be grandfathered.  Rather, we suggest that only 
those existing variances that have been identified through new or 
superior technology as causing a deficiency be re-evaluated through 
this proposed process. 
 

The proposed policy change would also benefit from further 
analysis of the following questions:  If a variance application is 
made for an area with pre-existing vegetation (which had been 
previously acknowledged and approved by USACE), and the variance 
application is denied, what is the consequence?  Is there an appeals 
process in the event that a variance application is denied? What is 
the recourse, and thus the due process, for the local agency?  
 
2.  Variance approval process 
 
a.  Section 6 of the proposal sets forth a detailed, and rather 
complex process for requesting and obtaining approval of a vegetation 
variance.  75 Fed. Reg.  6365.  We are concerned that six reviews, at 
three different levels within USACE, of the same material would be 
unduly cumbersome.  While we encourage staff coordination during the 
review process, we suggest that one technical review with a limit of 
90 days would be sufficient.  This would include a 30-day review for 
completeness of the application, to provide the requesting agency 
dditional material as needed in a timely manner.    a
 

This review should be done by the District Levee Safety Officer 
(LSO) who will have the most familiarity with local conditions. By 
having the Agency Technical Review (ATR) approved or disapproved at 
the district level, an appeals process can be formulated through 
Division and HQUSACE. If HQUSACE does not act within a prescribed 
period of time for an appeal (say 180 days), a variance request 
should be deemed concluded and approved.    
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b.  Section 6(b)  provides that review costs incurred by the district 
will be funded by the appropriate account.  The policy should be 
revised to address what happens if a USACE District lacks the funds 
to review requests.   
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.  Other concerns   

The stated purpose of the proposal is to update the procedures 
by which to obtain a variance.  (Section 1. Purpose).  However, the 
proposal would in fact disallow any variances for any woody 
vegetation on nearly the entire levee structure.  It would appear 
that disallowing woody vegetation in a wholesale manner is much more 
of a substantive change than a procedural one.  This result goes 
beyond the parameters of this notice.    
 

Further, this proposed substantive change appears contrary to 
recent studies which have shown that vegetation can actually enhance 
levee safety.  For example, the report Levee Armoring: Woody 
Biotechnical Considerations for Strengthening Midwest Levee Systems, 
Douglas Wallace, Clifford Baumer, John Dwyer and Frank Hershey, 
presented at the Restoration of Aquatic Ecosystems symposium, the 
Association of State Wetland Managers, St. Paul, Minnesota, June 20-
23, 1994, demonstrated that during the catastrophic flooding of the 
Mississippi, levees with vegetation had a better survival rate than 
those without. 
 

Additionally, USACE is involved in the California Central Valley 
Levees Roundtable, which is working to better understand the effects 
of vegetation on levees. There is no consideration given in the 
variance process to the studies and ongoing research that will 
identify appropriate engineering actions to mitigate leaving select 
vegetation on levees.  Accordingly, we request that the process be 
revised to reflect those considerations.   
 
 
           Respectfully submitted, 
               
           Amy W. Larson, Esq. 
           President 
           National Waterways Conference, Inc. 
                               4650 Washington Blvd., Suite 608 
                               Arlington, VA  22201 
                               703-243-4090 
                               info@waterways.org 
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