Working Together.
Achieving Results

September 4, 2015

Mr. Steven Springhorn

California Department of Water Resources
Sustainable Groundwater Management Section
P.0. Box 942836

Sacramento, CA 94236

Email: SGMPS@water.ca.gov

RE: Comments on Draft Emergency Regulations for Basin Boundary Modification
Dear Mr. Springhorn:

On behalf of the California Water Association (“CWA”), | am writing to
respectfully offer comments on the Draft Emergency Regulations for Basin
Boundary Modification (“Regulations”), which the Department will issue
pursuant to the Sustainable Groundwater Management Act. CWA submits the
following letter for your consideration as you finalize these Regulations.

CWA represents 113 retail water utilities regulated by the California Public
Utilities Commission. Its members provide safe, reliable, and high-quality water
services to approximately 6 million Californians. As such, our members may well
be among the “affected systems” of any basin boundary modification.

Article 1. Introductory Provisions.

CWA believes the Department should specify that the ability to modify
basin boundaries pursuant to these Regulations does not limit the authority
otherwise granted to the Department under Water Code section 12924(b) to
revise basin boundaries in other circumstances. CWA proposes that the following
subsection be added to section 340:

Section 340. Authority and Purpose.

(a) These regulations specify the information a local agency is required to
provide when requesting that the Department revise the boundaries of a basin,
including the establishment of new subbasins, and the methodology and criteria
used by the Department to evaluate a change to existing basin boundaries.

(b) Nothing in these regulations is intended to restrict the Department's authority
pursuant to Water Code section 12924(b) to revise basin boundaries based on its
own investigation or information provided by others.

Note: Authority cited: Section 10722.4(c), Water Code.?

! All proposed revisions to the Regulations are indicated in italicized text.
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Article 2. Definitions.

CWA suggests minor clarifying edits to the language in subsections (c) and (f) of section
341. Specifically, in subsection (c), CWA recommends replacing the term “include” with
“overlay.” In addition, for consistency, CWA recommends that subsection (f) should be
amended to read: “‘Basin consolidation’ refers to any boundary modification that would reduce
the number of subbasins within a basin or merge two or more adjacent basins or subbasins . . .”

Article 3. Boundary Modification Categories.

With respect to subsection (a) of section 342.2, CWA considers it to be circular in its
current form. Section 342.2 proposes to outline the categories of scientific modifications, one
of which includes external boundary modification. Then, the second sentence in subsection (a)
states: “Except in the case of some basin consolidations, external basin boundaries will only be
modified as a result of scientific modifications.” It is circular logic to assert that scientific
modifications will include external boundary modifications and then reaffirm that external
boundary modifications will, in all but one circumstance, be scientific modifications. Perhaps
this sentence is more appropriately placed in section 342.4, subsection (b), which discusses
basin consolidation.

Article 4. Procedures for Modification Request or Protest.
CWA recommends that in this Article, the Department should, again, reserve its
authority to modify basin boundaries outside of the procedures outlined in these Regulations.

To that effect, CWA suggests inserting proposed subsection (b) into section 343.2.

Section 343.2. Eligibility to Request Boundary Modification.

(b) Boundaries may also be revised by the Department pursuant to Water Code section 12924(b)
based on its own investigation or information provided by others.
Note: Authority cited: Section 10722.4(c), Water Code; Section 12924(b), Water Code.

In addition, CWA suggests altering language in subsection (a) of section 343.2 and in
section 343.6 to clarify that public water systems may also request boundary modifications.
These amendments are logical, as even the Department acknowledges that public water
systems will be affected by boundary modifications and requires coordination with and
approval by any affected systems when submitting requests. (See §§ 343.6, 344.8(a)(2).) Thus,
public water systems should also be able to initiate requests for basin boundary modifications.
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Section 343.2. Eligibility to Request Boundary Modification.

(a) A request for boundary modification may be initiated by a local agency or public water
system whose jurisdiction lies within or borders the basin or subbasin for which boundary
modification is sought.

Section 343.6. Combination of Requests

Requesting egeneies entities shall combine all boundary modification requests that affect the
same basin or subbasin and shall coordinate with other affected agencies and affected systems,
as necessary, to present the information as a single request. The Department may consider or
adopt all or any part of a combined basin modification request.

Moreover, CWA believes the Regulations lack necessary guidance on the time frame
within which certain actions must take place. For example, there is no definite time period
within which a requesting agency must provide additional information requested by the
Department. CWA recommends including the following time limits:

Section 343.10 Status of Request

Subsection (b): “The Department shall determine whether the boundary modification request is
complete and provide written notice within ten (10) business days . . .”

Subsection (b)(2): “. . . all information required by this Subchapter or specifically requested by
the Department has been provided within 30 calendar days.”

Furthermore, with regard to protests, CWA notes that the current framework does not
account for the time which may be required for a protesting party to gather and submit
scientific and technical information to counter a requesting party’s submission. Therefore, CWA
proposes adding a subsection that acknowledges the necessity for potential additional time to
provide all protest documentation.

Section 343.12 Protests

Subsection (a)(4): “A protest must rely on the same type of scientific and technical information,
and will be evaluated by the same criteria, as the particular basin modification request to which
it is addressed. If additional time is needed to complete scientific analysis relied on by a protest,
the protesting party must provide substantive data to justify the need for postponing
consideration of a request until completion of the protesting party’s scientific study.”

9482279.v1



Working Together.
Achieving Resuilts.

b

Mr. Steven Springhorn
September 4, 2015
Page 4 of 6

Finally, in relation to responding to protests, CWA believes the Department should
provide its grounds for dismissing issues raised by a protesting party within a fixed period of
time and that a requesting party should provide a copy of its responses to any protesting party.

Section 343.12. Protests

(c): The Department is net required to respond to protests within 60 calendar days, outlining

the grounds for dismissing any protested issues but-will-considerprotests-as part of its
evaluation of a request.

(d): The Department shall give the requesting agency a reasonable opportunity to respond to
protests. A requesting agency must provide notice of its responses to the protesting party.

Article 5. Supporting Information.

CWA recommends additional requirements to a few sections in this Article, as outlined
below.

First, a jurisdictional boundary modification request does not yet account for a situation
where a jurisdictional modification seeks to alter boundaries previously determined based on
scientific information. In addition, it is unclear whether a jurisdictional request could be
perpetually modified. To address these concerns, CWA requests the following additional
information in subsection (b) of section 344.6: (i) an explanation of how the modification will
not affect basins and subbasins that have been previously determined based on scientific
information; (ii) the technical modeling and studies outlined in sections 344.12 and 344.14; and
(iii) a discussion that jurisdictional boundaries will not perpetually change to realign with the
growth or expansion of a public entity.

Second, CWA requests two amendments. First, any jurisdictional modification should
have the support of most, if not all, the affected agencies and systems within the proposed
boundary. Therefore, instead of a simple majority, CWA recommends that a super-majority of
local support be required. In addition, any graphical map or GIS file should include depictions of
affected systems along with affected agencies.

Section 344.8. Local Support

Subsection (a)(2): “. . . that a super-majority (two-thirds) of affected agencies and affected
systems support the boundary modification.”
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Section 344.10. General Information

(b): “A graphical map of adequate scale showing . . . the local agencies and affected systems
that are within or bordering on the proposed basin.”

(c): “A GIS file of the . . . jurisdictional boundaries of any affected feca! ageney agencies or
systems.”

Third, CWA suggests adding a requirement that any description or demonstration of the
basin bottom be included in any hydrogeological conceptual model.

Section 344.12. Hydrogeological Conceptual Model

(d): Basin bottom, characterized by rock or sediment of relatively low permeability, or
the base of fresh water.

Article 6. Methodology and Criteria

CWA also suggests an additional basis for denying a request for boundary modification if
the requesting agency fails to provide notice to an affected agency or system or fails to obtain
the requisite level of local support as required by section 344.8 of Article 5. Without this
addition, it is possible that a requesting agency may contend that it has “substantially
complied” with the requirements of the Regulations, where it has provided all information and
analysis but has failed to obtain the required local support.

Section 345.2. Basis for Denial of Request for Boundary Modification

(d): The requesting agency has failed to provide all required information or information deemed
necessary by the Department, has failed to provide notice to all affected agencies or systems,
has failed to obtain the requisite level of local support as required by section 344.8, or has failed
to substantially comply with the requirements of this Subchapter. A requesting agency has not
substantially complied if it fails to provide all required or necessary information or fails to obtain
the requisite level of local support.
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Article 7. Adoption of Boundary Modification

Here, again, CWA recommends adding a notice period. Specifically, as a second
sentence to subsection (a) of section 346.2, CWA suggests that the Department provide a sixty
(60) calendar day notice to all affected agencies or systems for any public meeting intended to
solicit comments on the draft boundaries.

Section 346.2. Presentation of Draft Boundary Modifications

(a): “... The Department shall provide notice no less than sixty (60) calendar days prior toa
scheduled public meeting and shall provide notice of any public meeting to all  affected
agencies and systems.”

CWA appreciates the opportunity to comment on the Draft Emergency Regulations for
Basin Boundary Modifications. If you have any questions, feel free to contact me at 415-561-9650.

Sincerely,

Jack Hawks

CC: Mark Cowin, Director, Department of Water Resources
David Gutierrez, Department of Water Resources
Trevor Joseph, Department of Water Resources
Gordon Burns, Undersecretary, Environmental Protection Agency
Members of the State Water Resources Control Board
Tom Howard, Executive Director, State Water Resources Control Board
Rami Kahlon, California Public Utilities Commission
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