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SAN DIEGD (651 9) 525-] 300

RE: Cooperative Water Resource Management Agreement

Dear John and Dennis:

Iam pleased to enclose for your records a conformed cop

agreement executed on March 26, 2002.

ALL/ss
Enc.

Very truly yours,

ur L. Littleworth
of BEST BEST & KRIEGER LLP

cc:  C. Michael Cowett, Esq. (w/enc.)
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ARTHUR L. LITTLEWORTH, Bar No. 022041

C. MICHAEL COWETT, Bar No. 53353
REAGAN L. BRENNEMAN, Bar No. 214135
LAW OFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (619) 525-1300
TELECOPIER: (619) 2336118

Attomeys for Rancho California Water District

ANDREW F. WALCH
Senior Counsel

UNITED STATES DEPARTMENT OF JUSTICE

Environment and Natural Resources Division
999 13™ STREET, SUITE 945
DENVER, COLORADO 80202

Attorneys for the United States of America

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
V.

FALLBROOK PUBLIC UTILITY
DISTRICT, a public service corporation of the
State of Califorma, et al.,

Defendants.

SDPUB\JLS\267724
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I am a resident of the State of California, over the age of eighteen years, and not a party to

this within action. My business address is Best Best & Krieger LLP, 402 West Broadway, 13th

3 || Floor, San Diego, California 92101-3542. On August 22, 2002, 1 served the within document(s):

4
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11
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13
14
15
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27
28

NOTICE OF ERRATA RE: STIPULATION AND ORDER APPROVING
COOPERATIVE WATER RESOURCE MANAGEMENT AGREEMENT

by transmitting via facsimile the document(s) listed above to the fax number(s)
set forth below on this date before 5:00 p.m.

X by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at San Diego, California
addressed as set forth below.
by causing personal delivery by of the document(s) listed above
to the person(s) at the address(es) set forth below.
by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

Water Litigation Officer Andrew F. Walch, Esquire
Western Area Counsel Office U.S. Department of Justice/ENRD
Box 555231 999 18th Street

Camp Pendleton, CA 92055-5231 Suite 945

Denver, CO 80202

Patrick Barry, Esq.

Justice Dept. Land & Natural Resources Pamela Williams, Solicitors Office
Indian Resources Section U.S. Department of the Interior
P.O. Box 44378 Division of Indian Affairs
Washington, DC 20026-4378 1849 C Street

Washington, DC 20240

John F. Hennigar, General Manager
Rancho California Water District
P.O. Box 92017

Temecula, CA 92589-9017

Iam réadily familiar with the firm's practice of collection and processing correspondence for

mailing. Under that practice it would be deposited with the U.S. Postal Service on that same day with

postage thereon fully prepaid in the ordinary course of business. Tam aware that on motion of the

party served, service is presumed invalid if postal cancellation date or postage meter date is more than

one day afer date of deposit for mailing in affidavit.
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ARTHUR L. LITTLEWORTH, Bar No. 022041

C. MICHAEL COWETT, Bar No. 53353
REAGAN L. BRENNEMAN, Bar No. 214135

LAW OFFICES OF
BEST BEST & KRIEGER LLP
402 WEST BROADWAY, 13™ FLOOR
SAN DIEGO, CALIFORNIA 92101-3542
TELEPHONE: (615) 525-1300
TELECOPIER: (619) 233-6118

Attorneys for Rancho California Water District

ANDREW F. WALCH
Senior Counsel

UNITED STATES DEPARTMENT OF JUSTICE

Environment and Natural Resources Division

999 18™ STREET, SUITE 945
DENVER, COLORADO 80202

Attorneys for the United States of America

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
V.
FALLBROOK PUBLIC UTILITY
DISTRICT, a public service corporation of the

State of California, et al.,

" Defendants.
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STIPULATION AND ORDER

APPROVING COOPERATIVE
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Attached hereto is Exhibit “A” (Cooperative Water Resource Management Agreement) which

2 || was inadvertently omitted from the original Stipulation and Order Approving Cooperative Water

3 || Resource Management Agreement filed in the above-captioned action on August 19, 2002.

4

5 || Dated: August 22, 2002

6

7
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BEST BEST & KRIEGER LLP

By:
,/ ARTHUR L. LITTLEWORTH
C. MICHAEL COWETT
REAGAN L. BRENNEMAN
Attorney for Defendant
RANCHO CALIFORNIA WATER
DISTRICT

STIPULATION FOR ENTRY OF COURT ORDER
-2- USDC CASE NO. 1247-5D-C






¢

_ R — . ma 4. .

i

I . !
~' Driyire{' copd

COOPERATIVE WATER RESOURCE

MANAGEMENT AGREEMENT

between
CAMP PENDLETON

and

RANCHO CALIFORNIA WATER DISTRICT

March, 2002





COOPERATIVE WATER RESOURCE
MANAGEMENT AGREEMENT

1. _Em This Cooperative Water Resources Management Agreement
(“Agreement”) is between the United States, on behalf of Camp Pendleton (sometimes
“Camp Pendleton”), and the Rancho California Water District, (“District”), and is
effective upon approval of the Court. Certain terms used in this Agreement are defined
in Exhibit “A” hereto, including a map of the Santa Margarita River watershed. At the
present time, two Judgments affect the rights of the parties with respect to water
supplies from the Santa Margarita River watershed. The first is a Stipulated Judgment

in the case of Rancho Santa Margarita v. Vail, San Diego Superior Court Action No.

42850 (“1940 Judgment”). The second is the Judgment in the case of United States v.

Fallbrook Public Utility District, Civ. No. 1247, S.D. Cal. (“Fallbrook Case”).

However, these Judgments do not fully meet the needs of the parties for effective water
management under present conditions. The meanings of certain provisions of the 1940
Judgment are also in dispute. The parties, therefore, propose to manage these water
resources in a practical way that will meet their needs, consistent with the essential
rights and obligations of the two Judgments, while avoiding potential conflicts over
disputed provisions.

2. Term. Unless sooner terminated because of an uncured default as set forth
in Section 15 below, this Agreement shall remain in effect for a minimum of 10 years
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from its effective date, and until either party exercises its right to terminate as set forth
in Section 16 below.

3. . Incorporation in Fallbrook Case and Continuing Jurisdiction. The

Agreement will. be submitted to the Court for approval and incorporated by stipulation
into the Fallbrook Case, pursuant to the Court's continuing jurisdiction therein, and will
be administered by the Wafermaster appointed by the Federal District Court, Southern
District of California, by order datcd March 13, 1989, or subsequent order. The Court
shall retain continuing jurisdiction to make such further orders as may be necessary to
interpret or enforce this Agreement, provided" that the Court shall not have the power
to modify the terms of this Agreement or the 1940 Judgment. If either party believes
there is a substantial change of circumstances, the parties shall attempt to reach
agreement as may be appropriate in light of the changed circumstances, or shall engage

in mediation if agreement is not reached.

4, 1940 Judgment. The United States is the successor in interest to the
plaintiff Rancho Santa Margarita in the 1940 Judgment. The Rancho California Water
District is a successor in interest to the defendants in the 1940 Judgment, and has
certain rights and obligations under a 1978 Agreement between KACOR Realty and
Rancho California Water District relative to Vail Lake. Both parties have certainrights
and entitlements under the 1940 Judgment and are obligated to comply therewith.
Without waiving their rights and entitlements under the 1940 Judgment, the parties
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intend to forbear enforcing them for so long as this Agreement is in eff"ect and being
complied with. The parties realize that certain provisions of this Agreement differ from
the 1940 Judgment. For example, the measurement of the flows required to be
maintained under this Agreement will be accomplished at USGS Gage ID No.
11044000 on the Santa Margarita River near Temecula (“the Gorge™), and those
guaranteed flows to Camp Pendleton are in terms of usable flows, including habitat
maintenance flows, instead of total flows. Without waiving any of their rights and
entitlements under the 1940 Judgment, the parties agree that, to the extent provisions
of this Agreement are inconsistent with the 1940 Judgment, the provisions of this
Agreement shall control for so long as this Agreement is in effect and being complied
with. The parties agree further that, so long as this Agreement is in effect and is being
complied with, neither party will undertake any proceedihg with respect to the 1940
Judgment against the other, either judicially or adminisfratively. Should either party fail

to comply with this Agreement, or should it expire or be terminated, the parties

preserve their respective rights to enforce the 1940 Judgment against each other, as

each interprets it, and the provisions of this Agreement shall not be used to supply

meaning to the 1940 Judgment.

RVPUB\ALL\560907 March 21, 2002 -3-





5. Guaranteed Flows at the Gorge.

(é) The parties have developed a Groundwater Model, which indicates
that the simulated total natﬁral streamflow at the Gorge over the period 1935-1998
would have averaged 30.35 cfs, without diversions or pumping. For the purpose of
establishing flow requirements, the daily natural streamflow at the Gorge was simulated
using the Hydrologic Simulation Program Fortran (HSPF) model developed by Camp
Pendleton and reviewed by both parﬁes. Both models are more fully described in
Exhibit “B” hereto. Flows at the Gorge, as set forth in the table on page 5, are based
on two-thirds of the median natural flow during very wet, above normal, below normal,
and critically dry conditions. Daily flow values for very wet and crtically dry
conditions are based on the daily median flows for the periods 1937 to 1946 and 1957
to 1966, respectively. Above normal flows are based on the mean of the median of
very wet flows and the median of all ﬂows for fhe period 1931-1996. Similarly, below
normal flows are based on the mean of the median of critically dry flows and the
median of all flows for the period 1931-1996. This methodology eliminates the large
storm flows from the calcul.atic;n of required flows for Camp Pendleton (two-thirds of

natural flow), and results in average annual flows ranging from 3.6 cfs to 15.6 cfs, with

" amedian flow of 8.8 cfs for the period 1931-1996. The results of the modeling efforts

and the above calculations are shown on the following table:
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| Critically Below Above Very

Dry Normal Normal Wet

| Flow Flow Flow Flow
Month s | cfs cfs cfs.
Jan - April 4.5 80 17.8 - 1241
May 38 57 117 15.7
June 33 49 94 12.2
July 3.0 43 7.8 9.7
August 3.0 4.4 7.6 9.2
September 3.0 4.1 7.4 94
October 3.0 3.9 7.7 10.1
November 3.0 4.5 88 . 11.5
December 33 53 10.4 13.5

The hydrologic conditions described in the table ébove are derived from a
hydrologic index combiningr the October through April natural streamflow at the
Murrieta Creek gage, and the October through April natural streamflow at Vail Lake.
Natural flow at Murrieta Creek is ‘calculated using the rainfall/run-off relationship
between rainfall at Wildomar and the HSPF natﬁral flow at Murrieta Creek. Natural
flow at Vail Lake is calculated using the run-off correlation between Aguanga
streamflow and inflow to Vail Lake.during the period water years 1958 to 1996.

On May 1* of each year the October through April rainfall at Wildomar is used
to estimate natural flow at Murrieta, and the October through April .measpred
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streamflow at Aguanga is used to estimate natural flow at Vail Lake. A simple
computer spreadsheet, maintained and operated by the Technical Advisory Committee
(“TAC”), adjusts for antecedent conditions and calculates the hydrologic index based
on these input parameters. The computer spreadsheet 1s more fully described in
Exhibit “C” hereto. Once the hydrologic condition is determined, the above table is
then used to prescribe the flows at the Gorge.

Recognizing the seasonal variations in such flows that naturally occur under
different hydrologic conditions, it is agreed that the District hereby guarantees winter
and monthly minimum average flows at the Gorge as hereinafter provided. Full
implementation of such guarantee requires the construction of certain facilities, which
the District agrees to construct as expeditiously as possible. Any make-up obligations
in excess of 3.0 cfs shall commence upon completion of such facilities, but in no event
later than.June 1, 2002, unless precluded by law.

(b)  The winter period includes the months of January through April. For the

winter period, minimum daily flow requirements are: 11.5 cfs for very wet and above

‘normal conditions; 8.0 cfs for below normal conditions; and 4.5 cfs for critically dry

conditions. Notwithstanding the foregoing, in the first winter period following the
effective date of this Agreement, the minimum daily flow requirement is 11.5 cfs,
calculated on a 10 day running average. The District shall provide whatever make-up
water is needed to meet this requirement. On May 1st immediately following the first
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winter period, and on each May lIst thereafter, the hydrologic condition for the
immediately preceding October-April period shall be determined. Such condition, and
the daily flow requirements set forth in this Section 5(b), shall be used to determine the
actual flow requirement for the prior winter period, and whether this requirement was
exceeded. In providing minimum daily flows of 11.5 cfs during the first winter period,
if the District has provided make-up water in excess of its actual requirement, the
District shall be entitled to a credit for such excess. The quantity of the excess flow
shall be converted to a cfs equivalent, and applied during the following winter periods
to reduce the 11.5 cfs requirement. In all years following the first winter period, the
same procedure shall be followed, provided that the minimum daily flow requirement
for each winter period shall be 11.5 cfs, less any credit unused in a previous year, and
less any credit established by the May 1st accounting of the prior year. |

(c) The non-winter period includes the remaining months of May through
December. Minimum daily flow requirements, calculated ona 10 day running average,

for the non-winter months are provided by the above table, based upon the particular

‘hydrologic condition established on May 1st for the prior October-Apnl period;

provided that the 10 day average shall begin on the 11th day of each month. The
District shall provide whatever make-up water is required to meet these monthly

requirements.
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d) Notwithstanding any provision to the contrary, the District shall not be
required to provide more than the equivalent of 11.5 cfs make-up water for any month.

(¢)  Whenthe Districtis required under this Section to provide make-up water
in any calendar year in excess of 4000 acre feet, measured at the Gorge, it shall be
entitled to a credit for the excess, taking into account transmission losses, to be applied
during the following two winter peribcis. :Any deliveries pursuant to Section 17 are
outside of, and in addition to, this subsection. Th¢ United States shall have the option
of eliminating the District's credit in this subsection by the United States, or its
designee, paying the District a cash amount equal to The Metropolitan Water District
of Southern California's then current price for untreated water.

()  Notwithstanding an}; provision to the contrary, the District guarantee-s that
flows, based upon a 10 day running average, shall at no time be less than 3.0 cfs, and
this obligation is independent of the construction of any facilities. ’

(g)  Camp Pendleton, with the cooperation of the District, shall institute a
monitoring program to assess the impacts -of the parties’ operations under this

Agreement on the water supply, water quality and riparian habitat within Camp

Pendleton. If adverse impacts are observed or if notice of such impacts is provided to

Camp Pendleton by the Environmental Protection Agency, Fish and Wildlife Service,

or other monitoring agencies, the District will cooperate with Camp Pendleton to assess

- operations under this Agreement to determine whether and what changes may be
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needed to remedy such impacts. The District agrees to participate in good faith in
appropriate watershed protection or watershed planning activities aimed at preserving
water quality, enhancing watershed recharge, and encouraging watershed conservation

within the Santa Margarita River watershed.

6. Makeun Water. Compliance with the requirements of Section 5 shall be
based upon actual flow measurements as recorded by the USGS gage at the Gorge.
Any losses of makeup water incurred between the point of discharge by the District and
the Gorge shall be bomne by the District, and shall not diminish the United States'
entitlement, as measured at the Gorge. Makeup water which the District may be
required to release at the Gorge in order to comply with the requirements of Section 5
may be supplied at its option from: (1) its wells upstream of the Gorge; (2) flows from
its Live Stream Discharge Project subject to the provisions of the NPDES Permit and
Section 9 below; (3) deliveries from its domestic water system; (4) deliveries of
imported water from The Metropolitan Water District of Southern California; (5) or
Vail Reservoir. With the consent of Camp Pendleton, the District may substitute
treated water by exchange or direct delivery to Camp Pendleton for flow at the Gorge.
Makeup water that the District releases to the stréam shall meet all.requirgments of the
California Water Quality Control Board, San Diego Region, and shall not cause a

violation of any rule, regulation, standard or objective established by federal, state, or
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local enforcement agencies, including but not limited to the federal and state Safe
Drinking Water Acts.

7. Safe Yield Operation.

(a) The District agrees to manage its pumping of the “natural supply

- of groundwater” in the area upstream of the Gorge on a “safe yield” basis. The term

“natural supply of groundwater” as it is used herein includes all return flows that
recharge the groundwater supply, including return flows from imported and reclaimed
water. “Safe yield” recognizes that groundwater levels will fluctuate during hydrologic
cycles, and that amounts of pumping may also vary from year to year, but that the
District’s pumping over time will not cause damage to the aquifers. The District's
demands in excess of safe yield will be met from imported or reclaimed water supplies.

(b) In addition to its pumping of the natural supply, the District shall be
entitled to pump such amounts of direct import water recharge and direct reclaimed
water recharge as may have been percolated and stored underground by way of the
VDC operations or other direct recharge facilities.

(¢)  Solongas the quantity of groundwater extracted by the District, including
makeup‘ and emergency water provided hereunder, does not exceed safe yield as set
forth above, and subject to Section 19 of this Agreement, there are no restrictions on

the number of wells which the District may operate, where they may be located, the
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aquifers from which they may draw water, or the arriouﬁts of groundwater which may
be pumped from éach well.

| (d)  The District, with the cooperation of Camp Pendleton, shall install and
maintain a multi-level nionitoring netWork to obtain additional data which, when
reviewed with the data from the surface monitoring system, may be used to 'assesS safe-
yield operations. The District, in consultation with Camp Pendleton, shall update the
Groundwater Model ﬁom time to time but in no event less frequently than every five
years. The Groundwater Model will be updated with current data and such other
improVements as may be appropriate, and shall be utilizéd to. monitor conditions, and
to indicate whether adjustments to the District's pﬁmping are required to operate within
the safe yield of the basin.

8. Vail Dam and Reservorr.

(a)  The District holds Permit 7032 fromn the State Water Resources
Control Board for the construction and operétion of Vail Dam and Reservoir. The
Reservoir will be operated in accordénce with such perrnit,"as amended by the District’s
current application on file with the Board. The District's operations of the Reservoir
are also constrained by its agreement with KACOR Realty, Inc., dated April 28, 1978, |
with respect to recreation levels in the Reservoir. The United States 1s not a party to
this KACOR agreement and disputes the applicability of the Vail Lake recreational
pool limit to the United States. The District agrees, in accord with the Mahlon Vail
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letter dated October 6, 1947, that its yield from the Reservoir and all losses including
net eyaporation are chargeable against its one-third share under the 1940 Judgment.
Moreover, the District agrees that the pumping of water that has been released from the
Reservoir and has percolated underground downstream shall be a part of, and not an
addition to, the natural supply and safe yield of the basin.

| (b) The United.States on behalf of Camp Pendleton only will withdraw
without prejudice the protest filed with the State Water Resources Control Board to the
District's Permit 7032 change petition, provided that if this Agreement shquld be
teminatéd, the United States shall have the right to reinstitute its protest, and any
Permit amendments shall be conditioned upon such right. Thé United States will also

seek dismissal of the case entitled United States of America v. Rancho California

Water District, Riverside County Superior Court, Case No. EO 14837, Court of

Appeal, Fourth Judicial District, Case No. 229096, each side to bear its own costs and
attorneys fees. Except as allowed under Permit- 7032, or any license confirming such

rights, the District agrees that it will not seek rights from the State Water Resources

Control Board, or otherwise, to store natural surface water flows of the Santa Margarita

River or its tributaries.

(¢) OnDecember2, 1999 Vail Lake USA, LLC, as a claimed successor
to KACOR Realty, Inc. under the April 28, 1978 Agreement with the District, gave
notice to the District alleging that the District had failed to perform its obligations under
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