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CHAPTER 6.0
NON-GOVERNMENTAL ORGANIZATION AND LOCAL SPECIAL INTEREST GROUP
COMMENTS AND RESPONSES

6.1 FORMAT OF COMMENTS AND RESPONSES AND LIST OF COMMENTERS

This chapter contains copies of the comment letters received from non-governmental
organizations and local special interest groups, listed in Table 6.1-1. Each letter is
followed by responses to the comments presented in that letter. Responses to
comments are numbered individually in sequence, corresponding to the numbering
assigned to comments in each comment letter.

Table 6.1-1. Non-governmental organization and local special interest group
comments received on the Oroville Facilities Relicensing
Draft Environmental Impact Report.

Code Agency Name

NO0001 REMM Group Robert M. Taylor

NO0002 California Sportfishing Protection Chris Shutes
Alliance

NO0003 State Water Contractors Terry Erlewine

N0004 Joint Districts David Steffenson

NO005 Pathfinder Quarter Horses Vicki Hittson Weir and George Weir

NO0006 Lake Oroville Bicyclist Organization Lyle Wright

NO007 Friends of the River, Sierra Club, and Ronald M. Stork, Allan Eberhart, and Jason
South Yuba River Citizens League Rainey

NOO008 Planning and Conservation League Charlotte Hodde
Foundation

NO009 Joint Districts David Steffenson

6.2 COMMENTS AND RESPONSES

Comment letters and responses to comments from non-governmental organizations and
local special interest groups can be found beginning on page 6-3.
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RESPONSES TO COMMENTS FROM THE REMM GROUP

Response NO0OO1-1:

DWR maintains close coordination with the California Department of Parks and
Recreation (DPR) with respect to recreation operations at the Lake Oroville State
Recreation Area (LOSRA). We have provided information in Chapter 2.0 of this FEIR to
clarify the role of DPR in administration of concession contracts at the marinas.

Response NOOO1-2:

As stated in the DEIR, Section 4.9.2, page 4.9-4, “Several federal, State and local
agencies have responsibilities for providing public services in and around the project
area.” DWR coordinates closely with DPR on matters related to recreation at LOSRA,
and regularly meets with DPR and other agencies to address contemporary issues
including public health advisories, water safety, law enforcement, and facilities
operations and maintenance. DWR'’s current role in the management of the Lake
Oroville recreation facilities is described in Section 4.9.2.1, beginning on page 4.9-6, of
the DEIR. The Proposed Project includes various articles within the Settlement
Agreement (SA) and activities within the Recreation Management Plan (RMP) (see
Appendix B of the DEIR) that are designed to ensure that appropriate management of
the recreation facilities associated with the Oroville Facilities occurs for the life of the
license.
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RESPONSES TO COMMENTS FROM THE CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE

Response NO0OO2-1:

Thank you for your interest in the Oroville Facilities Relicensing Project. While your
comment does not raise issues or concerns appropriate to the environmental analysis in
the DEIR and thus no further response is necessary, your comment is a part of the
permanent record for this Project and has been forwarded to decision makers for
consideration. However, it should be stated that DWR has already demonstrated
compliance with the terms of the SA related to water temperature by completing the
required Reconnaissance Study within the agreed-upon time frame. As stated in
Section 3.3.2.1 of the DEIR, a feasibility study will be prepared within 3 years following
license issuance to evaluate potential future facilities modifications to improve water
temperature conditions in the Low Flow Channel (LFC) and the High Flow Channel
(HFC) to further protect anadromous fish over the term of the new FERC license.
Benefits to be derived from potential future project modifications will not be quantified
until this next phase is completed. Project-specific environmental effects will be
described and mitigated, if necessary, in a future CEQA document. The SA also
includes adaptive management strategies designed to provide long-term flexibility to
deal with future uncertainties and new information to ensure success. Another aspect
of the SA to ensure success is the inclusion of numerous monitoring and reporting
programs to quantify the positive effects expected from the Proposed Project.

Response N0O002-2:

As noted in Response to Comment NO002-1, the SA includes adaptive management
strategies designed to provide long-term flexibility to deal with future uncertainties and
new information to ensure success. Benefits of future project modifications to benefit
cold water fish species will continue as a condition of the new FERC license for the
duration of the new license.

Response N0002-3:

The DEIR does not suggest that, in the long term, water temperatures in the Feather
River downstream of Lake Oroville cannot support viable populations of anadromous
fish. As described in the DEIR, Section 4.4.2, viable populations of anadromous fish
currently exist in the lower Feather River. Several of the actions described in the
Proposed Project and the FERC Staff Alternative are specifically designed to lower
water temperatures in the lower Feather River. These actions combined with others
(e.g., gravel supplementation, woody debris supplementation, and enhancement of
existing and creation of new side channels) will enhance anadromous fish habitat and
therefore increase the protection and future viability of salmonid fisheries in the lower
Feather River.
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Response N0O002-4:

The modeling assumptions for the CEQA document are based on the current USFWS
and NMFS Biological Opinions (BOs) for the Central Valley Project/State Water Project
(CVP/ISWP) Operations Criteria and Plan (OCAP). These BOs contain the best
available information and analyses regarding CVP/SWP system-wide operations.
Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and OCAP, for additional information relevant to this comment.

Response N0002-5:

Modeling used during development of the DEIR utilizes future operational assumptions
consistent with OCAP. Please see in this FEIR Chapter 3.0, Master Responses, The
Relationship between the Oroville Facilities and OCAP, for additional information
relevant to this comment.

Response N0O002-6:

The commenter identifies an issue that is outside the scope of the EIR; therefore, no
further response is necessary. However, it should be noted that no changes to the
SWP emergency operating procedures are proposed and thus these are not analyzed in
the DEIR.

Response N0O002-7:

As described in the DEIR, Section 3.3.2.3, a subset of the Settlement parties including
NMFS, USFWS, and DFG separately negotiated the Habitat Expansion Agreement
(HEA) to address continued blockage of upstream passage by anadromous fish caused
by several dams on the Feather River. The HEA provides spring-run Chinook salmon
and steelhead access to additional spawning and rearing habitat. The HEA is not
meant to replace existing anadromous salmonid habitat.

Additional specific actions in the Proposed Project as described in Section 3.3.2.3 of the
DEIR also address many of the effects of continued blockage to upstream migration.
For example, the Feather River Fish Hatchery will continue to be managed by DFG for
the benefit of anadromous fish. The lack of spatial segregation of spring-run and fall-
run Chinook salmon under Existing Conditions would be mitigated through
implementation of the Fish Weir Program (SA Article A105). This program would also
reduce redd superimposition by the fall-run on earlier spawning spring-run. Spawning
and rearing habitat for anadromous species would be increased by gravel
supplementation, large woody debris supplementation, and creation of new side
channels (SA Articles A102, A104, and A103, respectively). Water temperature actions
beneficial to cold water aquatic species and habitat are described in SA Article A108,
Flow/Temperature to Support Anadromous Fish.
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Response N0O002-8:

Please see Response to Comment NO002-7 for a discussion of salmonid habitat
enhancement anticipated through the HEA, which was developed in coordination with
appropriate fishery agencies. As noted, the HEA addresses the ongoing blockage of
upstream passage by anadromous fish, not original Project construction effects. DWR
disagrees that the HEA “effectively shuts the door on future fishway prescriptions by the
responsible federal agencies.” In fact, Article A109 of the SA, Reservation of Section 18
Authority, included in the Proposed Project and described on page 3.3-10 of the DEIR,
clearly describes the mandatory conditioning agencies’ authority with respect to Section
18. Under the SA, authority is reserved for NMFS and the U.S. Department of the
Interior to prescribe the construction, operation, and maintenance of fishways at the
Oroville Facilities, Project No. 2100.

Response N0O002-9:

Plans for the proposed actions that will further protect and enhance fish and their habitat
were developed and approved in consultation with the fisheries regulatory agencies
(i.e., DFG, USFWS, NMFS), and they will review and approve habitat expansion plans
prior to implementation. See SA Appendix F for a description of the HEA. Monitoring of
the effectiveness of the HEA using an adaptive management approach is incorporated
into the SA so that results of efforts can be monitored and evaluated by the regulatory
agencies. The HEA mitigates the effects of ongoing blockage of fish passage by the
Oroville Facilities by providing access to new and/or enhanced fish habitat for the
duration of the license.

Response N0O002-10:

Please see Response to Comment NO002-1. The fisheries analysis contained in
Section 5.4 of the DEIR concluded that the Proposed Project would be beneficial to the
Feather River anadromous fishery. The SA was signed by agencies mandated to
protect fisheries (i.e., DFG, NMFS, USFWS), which considered their statutory
obligations for the Oroville Facilities Relicensing to be fully satisfied by the provisions
contained within the SA. Additionally, operation of the SWP is outside the scope of the
EIR. Please see in this FEIR Chapter 3.0, Master Responses, The Relationship
between the Oroville Facilities and OCAP, for additional information relevant to this
comment.

Response NO002-11:

The SA evaluated in the DEIR prescribes measures to protect anadromous salmonids
in the Feather River. The SA was signed by agencies mandated to protect fisheries
(i.e., DFG, NMFS, USFWS), which considered their statutory obligations for the Oroville
Facilities Relicensing to be fully satisfied by the provisions contained within the SA.
Evaluating mitigation measures to protect endangered salmon and steelhead from
potential levee failure in the Delta, while an important issue, is outside the scope of this
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EIR. Additionally, operation of the SWP is outside the scope of the EIR. Please see in
this FEIR Chapter 3.0, Master Responses, The Relationship between the Oroville
Facilities and OCAP, for additional information relevant to this comment.

Response N0002-12:

While your comment does not raise issues or concerns appropriate to the environmental
analysis in the DEIR and thus no further response is necessary, your comment is a part
of the permanent record for this Project and has been forwarded to decision makers for

consideration.

Response N0O002-13:

The range of alternatives in the DEIR is adequate and satisfies CEQA. The purpose of
the requirement for an analysis of alternatives is to identify ways to avoid or
substantially lessen the significant effects that a project may have on the environment
while still achieving most of the basic project objectives. The range of alternatives is
governed by the “rule of reason.” “An EIR need not consider every conceivable
alternative to a project. Rather, it must consider a reasonable range of potentially
feasible alternatives that will foster informed decision making and public participation”
(State CEQA Guidelines Section 15126.6[a]).

The Proposed Project, the FERC Staff Alternative, and the No Project Alternative
evaluated in the DEIR satisfy CEQA because in the unique context of the FERC
relicensing process, they offer a range of reasonable options with different
environmental effects and benefits that fosters informed decision making and public
participation. The Proposed Project is the end product of a multi-year collaborative
relicensing process involving a large group of stakeholders, including federal, State, and
local governments, resource agencies, federally and non-federally recognized tribes,
nongovernmental organizations, local interest groups, and local residents. As
discussed in Section 2.2 of the DEIR, DWR and the stakeholders considered an
extensive array of alternatives for the Proposed Project, which were referred to during
the relicensing process as protection, mitigation, and enhancement (PM&E) measures.
Work Groups consisting of stakeholders evaluated all the proposed PM&E measures
and recommended for further evaluation in DWR'’s Preliminary Draft Environmental
Assessment (PDEA) those PM&E measures that could reasonably be expected to
produce beneficial results or address potential project effects. The process also
considered FERC requirements for hydropower relicensing. The stakeholders then
spent many months negotiating a comprehensive Settlement Agreement that eventually
became the Proposed Project evaluated in the DEIR.

From the outset, the Proposed Project incorporates environmentally beneficial
improvements that are specifically intended to avoid, offset, and mitigate anticipated
adverse effects. As noted above, except as specified in the SA, the settling parties,
including the regulatory agencies, believe that the measures contained in it satisfy their
statutory, regulatory, or other legal requirements for the protection, mitigation, and
enhancement of natural resources, water quality, recreation, and cultural and historical
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resources affected by the Oroville Facilities. Chapter 5.0 of the DEIR analyzes the
Proposed Project, and confirms that there would be no significant unavoidable
environmental impacts.

The FERC Staff Alternative includes most of the measures in the Proposed Project,
additional measures that in some instances were considered by FERC staff to be more
protective of environmental resources than the Proposed Project, while not including
measures outside FERC jurisdiction. This alternative represents a potentially feasible
option for a new Oroville Facilities license in that FERC included it within its own DEIS
and FEIS that it completed for the relicensing process.

Finally, the No-Project Alternative is part of a reasonable range of alternatives in the
DEIR that provides for informed decision making because it evaluates continuing
Oroville Facilities operations consistent with the terms of the existing license. The No-
Project Alternative would therefore not include many of the environmentally beneficial
actions incorporated in the Proposed Project and the FERC Staff Alternative.

In summary, in the context of the FERC relicensing process, the Proposed Project, the
FERC Staff Alternative, and the No-Project Alternative provide a reasonable range of
potentially feasible alternatives with different impacts and benefits sufficient to promote
informed public participation and decision-making.

It should also be noted that costs of proposed actions were not utilized as selection
criteria in the development of the project alternatives, nor was there consideration of a
budget cap.

Response N0002-14:

Both the PDEA and CEQA DEIR modeling scenarios used consistent approaches in
using models developed for the U.S. Bureau of Reclamation’s Long-Term CVP/SWP
OCAP, including the exclusion of the Environmental Water Account (EWA) from all
alternatives studied. The local operations models used input results from appropriate
OCAP model runs and can be considered subsets and therefore consistent with OCAP.
The principal actions in the SA and analyzed in the DEIR are potential physical changes
to the Oroville Facilities, environmental restoration actions in the lower Feather River,
and recreational improvements in the Project area. None of the SA actions analyzed in
the DEIR would affect net flow releases into the Feather River, and thus could be
considered independent of OCAP. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and OCAP, for additional
information relevant to this comment.

Response N0O002-15:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and OCAP, for information relevant to this comment.
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COMMENTS FROM THE STATE WATER CONTRACTORS

August 8, 2007
DIRECTORS
Henry M. Ramirez, Manager Wﬁ:::r"
Oroville Facilities Relicensing Program Casisic Lake Vst Agancy
Depariment of Water Resources T i
1416 Ninth Street, Room 1155 . Nice Presidem
Sacramento, CA 95814 iy e
Re: Comments of the State Water Contractors on Draft Environmental Impact s.f::.'.'.,,m':..
Report for the Oroville Facilities, P-2100; SCH 2001102011 Conctiele Valiey Waids Ditirct
Stephen N, Arakswa
Dear Mr. Ramirez: iy i
This letter sets forth the comments of the State Water Contractors (SWC) to i ﬂ"":;;’w"hgzu“
the draft Environmental Impact Report (DEIR) that was issued by the Department of ey
Water Resources (DWR) on May 21, 2007. Pursuant to the notice dated June 15, ol vaiy fas kem
2007, the deadline for comments was extended until August 20, 2007. Wates Agency
David B. Okita
The SWC' was a full participant in the relicensing process for the Oroville  Seta County Water Agency
Facilities. The SWC participated actively in all work groups, negotiations, and other Ry Stakos
proceedings. The SWC is participating actively in the decision making process before ~ Sens!Fosst Wate Authorly
the Federal Energy Regulatory Commission (FERC) and commented on the draft and i T
final Environmental Impact Statement prepared by FERC. " ob
General Manager
The Settlement Agreement (SA), that was negotiated by dozens of Parties Mo Eipre
interested in the Oroville Facilities, resulted in a comprehensive resolution of the !‘
issues appropriaiely raised in the FERC relicensing process. While some issues raised =
by a discreet number of stakeholders were not resolved by the SA, in our view, those =
were not appropriately raised within the context of a relicensing proceeding before =
FERC.
-
=
w

' The SWC members are: Alameda County Flood Contrel & Water Conservation Distriet, Zone 7;
Alameda County Water District; Antelope Valley-East Kem Water Agency; Casitas Municipal Water
District on behalf of the Ventura County Flood Control District; Castaic Lake Water Agency; Central
Coast Water Authority on behalf of the Santa Barbara County Flood Control & Water Conservation
District; City of Yuba City; Coachella Valley Water District; County of Kings; Crestline-Lake
Arrowhead Water Agency; Desert Water Agency; Dudley Ridge Water District; Empire-West Side
Irrigation Distict; Kern County Water Agency, Littlerock Creek Imigation District; The Metropolitan
Water District of Southern California; Mojave Water Agency; Napa County Flood Control & Water
Conservation District; Oak Flat Water District; Palmdale Water District; San Bernardino Valley
Municipal Water District; San Gabriel Valley Musicipal Water Distnet; San Gorgonio Pass Water
Agency; San Luiz Obispo Co, Flood Contral & Water Conservation District; Santa Clara Valley Water
District; Solano County Water Agency; and Tulare Lake Basin Water Storage District.

1121 L Sneet. Swine 1050 » Sacramentn, Calilninia 956143954 & G16.447 7357 & FAK 1B 447774 & weww et o5
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RESPONSES TO COMMENTS FROM THE STATE WATER CONTRACTORS

Response NO0O03-1:

The commenter’s description of Proposed Project benefits and support for the Project is
noted. No further response is necessary.

Response N0O003-2:

The commenter’s description of Proposed Project benefits and support for the Project is
noted. No further response is necessary.

Response N0O003-3:

The commenter’s description of future environmental review for some actions contained
within the Proposed Project is correct. No further response is necessary.

Response NO003-4:

The commenter’s description of Proposed Project benefits and support for the Project is
noted. No further response is necessary.

Response N0O003-5:

The commenter’s description of Proposed Project benefits and support for the Project is
noted. No further response is necessary.

Response NO0OO3-6:

The commenter’s description of Proposed Project benefits and support for the Project is
noted. No further response is necessary.
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COMMENTS FROM THE JOINT WATER DISTRICTS

0% 202007 13:58 FAL nuy
MINASIAN, SPRUANCE, A eme etk
MEITH, SOARES & sl i FACRIMILF

DUSTIN C. COOPER. (5a0) S¥I-0197

SEXTDN'I LLP WILLBAM . SPRUANGE,

ATTORNEYS AT Law
A Parminabp nchating freipsuonal Corpersbons FE Cousse)
WIGHASL V', SEXTON,

1681 B STRECT 0 Couneal
P.O-BOX 1679
Oardrei s, CALIFORNIA S50R5-16T8

August 20, 2007
[AY TRANSMISSION FROM THE OFFICE OF DAVID 1. STEFFENSON
Nunber of Pages (including this page): 16

T Henry “Rick™ Ramierez FAX NCO: (916) 654-8748
OI:  Department of Water Resources

SUBIECT:  Profect No, 2100 - Oroville Facilities
DOCUMENTS: Comments on Drafi ETR
INSTRUCTIONS:

() For your information/files.

] Please review and call with any revisions.

() Tuatl te keep you informed of the progress of this matier,

i) For yolr ieview,

() Please call me with any quastions or comments.

(32X Per instructions of David J. Steffenson

() Other:

() Original was mailed on Friday.

() Uriginal will not follow unless requested.

() Please notify Tracy at 530.533.2885 and advise of FAX
receiptl. Thank you.

W12 K4 0Z9nV Lo

Char satormatic Canon FAX welecopier may be reached by dialing 530.5933.7047, 1f you have any problems with
the reception of this transmission, please call Tracy at $30.533.2885,

Trs FAXN 15 mmended for the use of the individual or entity o wihach it i3 addressed, and may contain informabion that is
paivifeped, comfidentiul, and cxempt from disclosure under spplicable law, If you ere not the iniended recipicn, sny
dissenunation, dutibution, o copyiog of this communication is strictly probibited. 11 you have received this
comnmuication i oot please notfly w immediately by welephone and rewwn the original FAX w us ot the above address
by the U Postal Service. We will reimbugse auy costs of the same.  Thaok you
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FAUL R MINASIEN, ING.

MiNhSlﬁN. SPRUANCE. JEERREY A I.'s‘dm
MEITH, SOARES & Eﬁﬂmﬁ
SEXTON, LLP e

ATTORNEYS AT ;.J::wam Of Comirian
oy Pipitws 00 Indiad g
h MICHAEL V. SEXTON,
1681 BiRD STREET 01 Counse:
P, Box 1673
CHCRAL LE, CALIFORNSA BS565- 1679

Wik & amal dsictionsondjrinaslank.com

August 20, 2007

Via Facsmile gnd U8, Mail
(916) 634-8748

Henry “"Rick™ Ramirez

Program Manager, Oroville Facilities Relicensing
Cahfornia Department of Water Resources

P.0O. Box 9428306

Sacramento, CA 94236-0001

Re:  Project No. 2100 - Oroville Facilities
Commenis on Draft EIR

Dear Mr. Ramirez:

Enong

TELEFHONE:
(530} 532-T8ES

FRCSIMILE:
(530) 3330167

As discussed with you on the phone this morning, plesse find included in this facsimile 1hc_
Joint Districts’ Comments on (e Departorent of Water Resources Draft Environmental Repord for its

re-licensing of the Oraville Facilities. A hard copy will follow in the mail,

To reiterate, in part, our conversation, we file these comments to protect our legal position,
alihough the Disiricls remain conuuirted to the negotiation process and are resolved o follow thrsugh

to an gmicable settlement.

Please contast Jeff Mejth or mysell if you have any questions or concems.

Sincerely,

MIMNASIAN, SPRUANCE, MEITH,

SOARES & SEXTON, LLP

By: o B S

DAVID L S SON

DCChw
enclosure

June 2008
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D8 B 2007 13:58 FAX [STR]

CALIFORNIA DEPARTMENT OF WATER RESOURCES
PROJECT NO. 2100 - OROVILLE FACILITIES

COMMENTS OF THE JOINT DISTRICTS ON THE DEFARTMENT OF WATER
RESOURCES DRAFT ENVIRONMENTAL IMPACT REPORT

INTRODUCTION

On May 21, 2007, the California Department of Water Resources (“"DWR") issued
its Notice of Completion and Availability of the Drafl Emvironmental Impact Report
{“"DEIR") and Notice of Public Meeting for Eelicensing of the Orovillé Facilities, .1-1-:]1('_'
Froject No. 2100 (“Froject™). A Dismict represeniative attended apd commented on the
DEIR deficizneiss at the DWR public meeting held to discuss the DEIR on June 21, 2007,
ot Kelly Ridge, Orovilie, CA. Western Canal Water District, Richvale Irrigation Distrct,
Butte Water District, Biggs-West Gridley Water District, and Sutter-Extension Water
Digmict (collectively, “Districts™) filé these comments on the deficiencies of the DEIR's
treatment of the adverse emvironmenial impact caused by the axcessively cold water NOOD4-1
provided by the Pryject on the 125,000 acres of rice, approximately, that receive uniparion
water froon e Thermalito Afterbay

L BACKGROUND

The origina! Oroville Dam Project was intended, in part, to provide tamperature NOOD4.2

cantrol au the Feather River for the benefit of all beneficial uses, including fisheries and
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agriculture.” From the outset of the Project, the Department recognized the intent to .

. . i 5 . ¥ 1
provide beneficial tomperatures for rice production.” Prior to the current re-licensing R

proceeding, Department staff acknowledged the intent to deliver suitable water for rice
growth? The Project was not intended to artificially reduge water temperatures
significantly below pre-project conditions. Quite the contrary, multilevel shutters installed
in the 1otakes to the Hyatt Powerhouse, coupled with the warming eapacity of the

Thermalito Afrerbay, were intended to provide water of a temperature compatible with e

project conditions.
In cantrast to the orginal inimt, Project warer delivered has become consistently
and steadily colder smee the Districts hégm: taking agricultural diversions from the HNOODA-3

Thermalito Afterbay.” The past, and presently conlinuing, delivery of exceedingly cold

' Se wiaclunent *C” 1o Joint Districs Intervention in the FERC F-2100 procesdings, “Temperanre Conirol
of Water From Oroville Resepvoir™ published by DWR in 19605 anached 10 letter from Joins Districts o
DWE dated March 21, 2000
“The fields of the Feather River Service Ares will be irrigated by releases from Oroville Reservoir,
Rice production is important 1o the economy hete, and irrigation water tenperaiure 5 a criticol
fisztor m rice growih

Cold wate relessed from the depths of Cooville reservoir would hann the rice ciop. Even without
Cronnlle Darm, water \etmperatures of the Feather River ane not ideal for rice prowth. Their average
May through August range bas been 32° 1w 72°F. The Uttiversity of Callfomis has demonsiated
that rice plants dmive best when the temperanure of imigating waters ragges from 59° to 77°F. Even
within this entical range, tfempaature fucation drastically affects the harvesy

Wath a proper outler structure at Oroville Dan, the temperature of releases can be controlled 50 42 1o
: serve e agricultum] interest of the ares, (pp.d1-12.)
, l-'a"-:c} 4. at pp.14 “Tenperatire Range Chart™ (graphing he idesl tempeiatue sange for the produstion ol
rite,
* Se¢ Lenter from Jim Spence, Project Operations Plaaning Branch, State Water Projest Conmol Office, to
Gary Ster, Nutional Marise Fisheries Service, dated September 14, 1999, p 1 (“Water lempsieture was an
irnpartan: fuctor in the design and construction of e Thermalilo A frerbay facilinee™)
* See Chen of “Average Munthly Feather River Outlet Water Temperanre” frowm Junewry 1980-Fanuary 2000
aftached to Letter frons Districts to Director Thomas M. Hannigan dated February 1, 2000, and mcluded with
Attachaneat “A" to Districts’ Motion to Intervene i the FERC P-2100 (" lntervention™) proceedmgs, see alao
Intervention Attschment “J", "Measurivg the Effect of Low Water Tempesature on Blanking and Graiu
Yinld”, Mutters, B.G., Eckert, IW., Rocl, A & Plant, R.E., Chart of Average July water temperniures of
Featber River at Onoville for years 1963-1867, 1970-1975 and 1996.200] (indiesnng ineveasing drop m
AVEIREL WA CRTRs TA ),
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water during the irmigation season has inflict=d senous damage to rice crops grown in the

Feather River Service arca.” |
The Digtricis have taken every opportunity, both within and owtside of e ve- ™

licensing procesding, 1 inform DWR of the dumages inflicted and o seek mitigation.”

The State Water Resources Control Board recognizes the impact of cold water on rice and

the need Lo mitygate for those impacts,” However, in its official filings thus fer inthe re- =

licensing proceeding, DWR. insists that the Districts have not proven dameges caused by

MNO004- 7

cold-water * In its FERC filings, DWR specifically indicated that results of a joint stidy
between itself and the Districts, in collaboration with the University of Califoruia
Agriculural Extension ngram,’ were “not vet complete” and that it was “premature 1o

il

conclnde that the study confirms earlier analysis cited by the Distncts.

¥ See, wirer alia, Letters from individual farmers stiached a3 Exansples #1-6 of Attachieat "A” to
Iptervention

® San, fn gumeral, FERC Intervention; see also, specifically, Letter 1o Thomas M. Hannigun from Disuicts Re
DWR Obligations bo Deliver Water from Thenmtito Afierbay ot Temperatures Suitmble for Agnculiuee,
daed Febmuary 1, 2000 (attachoment A" to Intervention); Letter from Districts to Thomes M. Hunuigan Re:
DWH Cibligation: 0 Deliver Water from Thenmlio Afierbay at Tenperatores Suitable for Agriculturs,
dated March 21, 2000 (simchment "C @ [ntervention™), LeGor from Jell Meith to Rick Ramdrez Ie:
Choville Project Beliasing, dated Novemver 17, 2000 (atachment “E" to [aterveniion); Written Cotumiziis
of Disticts af subminedar Public Scoping Meeting October 28, 2001 (atachment “F" 1o Iotecvention), Lemsr
from Ted Trimble, manager Western Canal Water Distnet to Michae] Spear, Intenim Dircetor of DWER, Re:
Thenmalite Afterbuy Water Temperatue, doted Jane 2003 (altachowent “H™ to Intervention): Letter from
Dristricts w Ralph M. Tomes Re: DWR Initiol Senlement Aprecment, dated May 17, 2004 (artachipent "L™ to
Intervention)

! See Lerer from Russ . Kare, Staff Environmental Scientist, to Magalic & Salas, datcd December 15, 2006
(“Adrer constrection of Oroville Dum, water teanpesanires became less sultble for pee cultivation dusing (e
early irrigation scason and typically have pot med the threshold vequired for rice production during the
sumimsr. Mesalition of s wsue could require phytical changes at the Thermalite Afterbay to control
temperature, The impacts and benefits of alematives to improve water tsmperature for nce produstion
should be evaluated pnd included iu the final EIS.™)

' Sec, tn goweral, Response of the Califorin Departmant of Water Resources (o Recomumandations, Termu
and Conditions, Prescriptions, and Scitlement Counnents, in the FERC P-2100 proceeding, pp.75-86 &
attaclinent “C" ("Respouse”).

* Referred to as the 2005 Cold Warer Smudy”,

" See it ul p 84,
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The results of the 2005 Cold Water Study are now in. ' The findings demonstrate ] 00048
that cold waler is baving a substantial adverse impact on average rice yields in affecied
fields. DWE should officially acknowledge the impact of cold-water agricultural NODO4.9

deliveries on nice production. Both the Districts and DWR have negotiated dibgently to

Il

resolve the cold-water dispute, and are close to reaching a resolution. However, as filed,
MNO004-10

the DIEIR fails 1o acknowledge that impact and 1o provide appropriale mitigation.

I THEPROPOSED PROJECT ALTERNATIVES WILL LIKELY
CAUSE SIGNTFICANT IMPACTS TO RICE YIELDS

The DEIR determuines that, in the initial new license operating period, reductions in
water temperature would likely result in a less than 2° F reduction in water temperature at
the agmicullural diversions as compared 1o the Existing Condition." From that
determination, it concludes that temperature reduction “would nat be expecied o
substantially desrease rice yield attributable to coldwater exposure, relative to Existing
Conditions.”"? This analysis is deficient for two reasons: (1) it fails to address the
cumulative iinpacts of previous projects as required CEQA Guidelines §15064(h)(1); and et
(2) relatively minor changes in water temperalure can have correspondingly large elfects T
on rice yields.

First, CEQA Guidelines Section 15064(h)(1) instructs DWR 1o consider cumulative

impacts if the “incremental effects of an individual project are sigmficant when viewed in HO004-13

connection with the effects of past projects, the effects of other curvent projects, and the

" Sve Spatiul Distribution of Water Temperature Affects on Rice Procuctivity, Final Repoat prepared for the
Californis Depertmwat of Waler Resowees, Mutters, R.G., Aptil 20, 2007, p.2 (“2005 Swudy Final Report™)
(“Frulanged exposure W cold waler reduced the yield of rice at all locations. The yield loss, averaged acmas
lovations was 14% based on expermmental data.™)

" See DEIR, p.5.2-15.
1 DEIR, p.5.2-15.
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effects of probable future projects.™® DWR has previously admitied that studies
relerenced by the Districts in their Comments on the FERC DEIS demonstrate that
“incremental duration of exposure or an incremental decrease n water lemperatures should
resull in an incremental loss of [rice] yield " In its cumulative impact enalysis, DWR
MO004-13
similarly admits that “|a)dditional reductions in water temperatures compared to historical
or Existing Conditions with implementation of the Proposed Project would result in a small
meremental reduction in waler temperature at the agricultural diversions in Thenmalite
Afterbay. These reductions ... would likely result in an incremental additional yield loss
- sl
in rice production ...
As shown in above citations, the temperature of water delivered from Oroville
Resarvair has consistently dropped over time. The DEIR should analyze estimaied

inoremenial decrease in waler temperature, and the corresponding yield loss, to delerming

the cumulative inpact of (he anginal Oroville Dam and the current proposed Project

allgrnatives.

Second, minor decrepses in agricultural diversion temperatures can have
: . ) MOOD4-14
correspondingly large impacis on rice yields. DWR has previously contested this claim by =
stating that studies cited by the Districts in their comments on the FERC DEIS “do not NDDO4-15
address the actual impacts of cold water to the Distriets, but rather focus on developing a
{unctional relationslup of water temperature exposire to yield loss ata specific localion

w7

within & single nee field..."" As discussed above, DWR and the Districis have recently =

received the resulis of the 2005 smdy which shows an average of 14% yiald loss for the

': 14 CCR. §1 506400 1)

Pesponse of DWR tv Comuments on the Draft EI3 at 18,
: DEIR, p.6.2-21

Id

Page 6-29 June 2008



Final Environmental Impact Report
Oroville Facilities Relicensing—FERC Project No. 2100

0%/ 20- 2007 13:59 FAX guus

experimental fields," Published studies cited in the 2005 Study Final Report show that ]o;‘ﬂlq.ﬂﬁ-‘lﬁ
{hat rice requires a minimum water temperature of 55°F 10 sustain growih, that the

physiologically critieal water temperature for the germination aud early seedling growth is
around 63°F, and that shoot growth is retarded below 61°F rice is sensitive to tumperahire  |NGOG4-17

thresholds.'® And, DWR has itself previously acknowledged the sensilivity of rice to low

water temperatures” The DIER's current analysis ignores the potentiglly significant

F + . . . 0004-1
unpact of relatively minor temperature drops on rice, by not sualyzing the impacts w hght g 8

of damage inducing temperature thresholds indicated by published rice studies.

Furthermore, the DEIR states that, at the Robinson Riffle, "[t]he Table 1 targe
under the Proposed Project for May 1 through May 15 increases from 56°F 1o 63°F, while
the target for the remainder of May is the same as for June (i.c, 63°F).™' Because waler T
temperatures at Robinsen Riffle were more than 2°F cooler than the coment water

lemperature requirements during approximately 75% of conditions that oceurred from May

through July in 2001-2008, the DEIR concludes that agncultural diversion temperatures

for the Thermalito Afterbay during May through July will expenience a probable reduction

;:.s.n 2005 Study Fimal Kepory, p.2.

See 2005 Final Report, p.10 (citing studies Mutsuo (1957) (Rice colture in Japan. Ministery of Agrculnue
andd Fuieskey, Japaness Govt. Tokyo, 126pp.), Ogiwera und Tereshima (2001) (A Varietal Duffcrence in
Caleoptile Growth is Carelated with Seeding Esteblashuaent of Dirsst Seeded Rice in Submereed Field
under Low-Teupetature Conditions, Flam Production Scicnce 4 (3): 166-172.), and Heartli asd Chnmod
[ 1963) {Some Elfects of Water Temperature on the Growth snad Development of Rice Seedlings. A grondaty
Jourm] 373-376.)

* See "Comnents on Dl Biolegisal Opinion on Effects of Operation of the Feder! Central Valley Froject
iinel the Califosmea State Water Project Fram December 1. 1999 through Macch 31, 2000 on Cenemal Valley
Steelhead and Central Valley Spring-run Chinook Salmon”, Lir 1o WMFS Assisiznt Regionsl Adminstratm
Ml Janes Lecky Gom Larry K. Gage, Chief SWP Operztions Control Office, February 22, 2000, aiached
sommetits, .1, “This section of the Bwiagiu] Opicion [regarding Feather River Indtrsant Flow and
Tanperaiure Kegurements] should also inglude the following referenced to contrmeral abligations DWIL has
witl: local urigation distcts related (o waser”, in pan, *Allowing for proper germination and development of
their crops requires water diveried from the river or Thernulito Afieroay be no colder than 64°F April
thmugl: May. "

*! DEIR, p.5.2-14.

June 2008 Page 6-30



Chapter 6.0

Non-governmental Organization
and Local Special Interest Group
Comments and Responses

UE-20. 2007 13:58 FAX [SHTH]

of less than 2°F.* Bascd on that estimated 2°F reduction, the DEIR concludes that no ﬂ'w

substantial decrease in rice yields is expected ¥

In contrast, the 2005 Study Final Repont concluded that the motal number of hours ™|
of water temperature below 65° F from planting o panicle mnitigtion “was the best and
consistently statistically significant single predictor or yield loss under all circumstances
nid MO004-20

whelther the field data were analyzed individually or pecled in various combmations.

I'hus, yield loss is both & funchion of critical temperaiure thresholds and the total number

of howrs of cold-watsr exposure. The DEIR's stated temperature goal is 63°F at the
Rebinson Riffle, with a potential additional 2°F drop for agricultural diversions. Despite ]
that stated goal, the DEIRs analysis fails to address the span of time which future tce N0004-21
erops arg estumated 1o be exposed to waler wmperatures below 65°F under the proposed
Project altematives. =
The DEIR analysis should address both the potential for ineremental small changes-
n agricultural diversion temperatures Lo impact nee yields due to cumulative impacts
raused by the eriginal Project, and the magnitude of the impact as influenced by critical e
temperaure thresholds and the amount of time rice is exposed to r.;::jd waler,
1l THEDE[R DOFS NOT ADEQUATELY DEFINE THE
SIGNTFICANT IMPACT THRESHOLDS TC THE
CULTIVATION OF RICE AND THE DAMAGE DONE TO
RICE YIELDS

I'he DEIR minimizes the damage done 1o the eultivation of nee within the Districts

MNO0D4-Z3
by redefining sugificant impact 1o agricultural resources under the proposed Project re-

" See DEIR, p5.2-13 & 14,
= See DEIR, p.5.2-18,
2005 Study Final Repact, p.75,
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@
licensing terms in & narmow fashion that hinders the DEIR’s purpose as o full disclosure
document. The DEIR defines as significant only those impacts which do any of the
following:
(1) Conver: Prime Farmland, Unigue Farmland, or Farmland of Statewide
Importance (Farmland), as shown on the maps prepared pursiant o the Farmland
Mapping and Monitoring Program of the Califomia Resources Agency, lo non- ﬁ“-ﬂ

agricullural use; or =
(2) Confliet with existing zoning for agriculural use, or a Williamson Act contract;
ar )

(3) Involve other changes in the existing enviromment which, due to their chnnun
or nature, could result in conversion of Farmland to non-agricultural use.

e

Using this analysis, DWR i able to issue a drafl document that, in effect, ignores damages

1o the Districts by suggesting that nane of it's triggering lovels of significance are met.
The DEIR carrectly acknowladges the concern expressed by the Distnets
“regarding the snitability of mrigation water temperatures ai the Thermalito Aftecbay
agricultural diversions and the potential for exposure 10 cold water during eritical periods
o reduce rice yields.. "™ It determines that such relutively small changes in temperature
wagnimde “wauld not be expected to substantially increase nce yield loss attnibutuble 1o
cold water exposure, relative o Existing Conditions.™’  The DEIR then applies the above
three-pan test to eveluate the potential for the impacts of the projeci to result in conversion
of farmland to non-agricultural uses* For both the Proposed Project and the FERC Staff
Alternative, the DEIR concludes, “rice yield changes would not be substantial enough to
result in conversion of farmland 1o non-agricultucal use. Therefore, no umpact wounld

llLl-CLll.."la

“ DEIR, Environmental Impacts, p.5.13-3.

i,

.' DEIR, Environments! Impaots, section 5.13-6.,
il

“ DEIR, .5.13-8,
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The DEIR’s truncated analysis of the impact of cold water diversions on rice yields ™|

{lirmited to conversion of farmland) is inadequate, for severl reasons. First, the conversion
of farmland to non-agricultural uses is not an exclusive test to determine significant
impacts to agriculturel resources. Indeed, sinee it ignores significant damage caused by
cold-water, the test 15 elearly misapplied to this circumstance. Second, the DEIR analysis
muist evaluaie cconemic and social effects on the impact to rice yields. Finally, the DEIR

iself recognizes that differences beiween Feather River source temperatures and irrigation

water diversion temperatures can be a significant impact. —

The DEIR's measure of significant impact —-{be conversion of agrioultural land 1o
non-agriculiural uses— is inadequate. The three-part test appears to be lifted, verbatin,
from the suggested Initial Study form questions locatad in the CEQA Guidelines Appendix
G, and is adopted by DWR as if the CEQA Appendix G checklist constituies the only
possible method of determining whether 2 sipnificant impact to farmland exists. In
contrasl, Guidelines Appendix G clearly states that it is “only a suggested Form, and lead
agencies are free to use different formars; however, lead apencies should narmally address
the questions from this checklist that are relevant to a project’s environmental effects in
whatever formal is selected.” (emphasis added). Consistent with Californiz State pulicy, n
Appendix G clearly addresses significant impacts which influence the direct conversion of

famland to other wses. However, Appendix G Guidelines are neither mandatory noy

sxclusive tests of significant impacts, '
A significan: effect on the environment is “a2ny substantial, or potentially

substantial, sdverse chenge iv any of the physical conditions within the aren affected by the

: Ses, ez, the Williamson Act (Cal. Gov. Code 5551200 et seq.)
e e Uoeqn View Biletes Humeovarers Assn, fnc.. v. Montecito Water Digt (2004) 116 Cul. App, 4™
396, 401 ("Appendix G ... recommends that the lead agency consider™ certain questions™ {cmphasis added).)

LTS

NOOO4-24
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project, including Jand, air, water, minerals, flora feuns, ambient noise, and objects of
historic or aesthetic significance™ The significance of an environmental effect requircs
evaluation of “direct physical changes in the covironment [that] may be caused by the
project and reasonably foreseeable indirect physical changes in the environment [that] may
be caused by the project.™ And, imponantly, the significance of an impact depends on
the environmental setting.® California courts have recognized the need for EIR's for cases
in which potentially adverse effects on ﬂ.gl‘il:tlnul.t al land production, not directly related to
the conversion of farnland to non-agricultusal uses, must be analyzed within an EIR.*
Thus, the DEIR must analyze, and disclose, whether the impact of cold water on rice yields
miay constinge a significant mw'runmm;tal impact regardicss of whether such lnpact
wiould cause the conversion of farmland (o non-agricultural uses, 1
In pddition, the DEIR must analyze the environmental impact on agncultural lands =T
caused by the socioeconomic impact of reduced rice yields. The “[econome or social
eftects of o project shall not be treated as significant cffects on the enviromment.™™
However, “economic and social changes may be used to detenmine that a physical chanpe

shall be regarded as a significant effect on the environment [...] Alternatively, economie

and social effests of & physical change may be used to determine that the physical change

** 14 Califarnia Code of Regulations {"CCR") §15387
' 14 COR $15064().

* See 14 CCR §15064(k) ("An ironclad definition of sigoificant is not always possible because the
sigruficance of an aclivity may vary with the setting Fou exasmple, an aetivity which may not be mignificant
its an Lrpan arce may be significant in a rural ea.") [This caution rings particulaly troe in the rusal
agmculturel s#tiing of the rice fields at ssue within (e Districts boundaries. There are oo currently fasible
poteriuel uszs for those lands aside from agriculture, and D'WER's test of whether the impact will lead (o
f:xmrcujc-n of thove lands 1o non-agnculiural uses nogs hollow in suzh a setting,

Sea, e, County Sanitation District No. 2 v. County of Kern, 127 Cal. App. 4% 1544 {2005); Magax v.
County of Kengs, 105 Cal. App. 4" 458 (2002).

14 CCR F15131(n)

NO004-27
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is a significant efeet on the environment.™’ As a result, the DEIR must analyze the
magmitude of the environmental impagt, in light of the econemic and social effect of 22??‘ ol
redueced nee yields on local farmers.

Finally, the DEIR acknowledges that a significant impact ocours if a Project
alternative would “[v]iolme auy water quelity standards or waste discharge
requirsments.”™™ The Basin Plan prepared every three years by the Central Valley
Regional Water Quality Control Board (“RWQCB™) deseribes “officially designated
henciicial uses for surface water und the enforceable water guality objectives necessary
protect those beneficial uses.™” Included in the beneficial uses identified by the Central
Valley RWQUB in its Water Quality Control Plan for the Sacramente and San Joaquin
Kiver Bagins, Fourth Edition, Sept. 1998, as amended, are “municipal and domestic supply,
irrigation, power, contact mcr'calinn, nen-contact recreation, warmwalter habitat, coldwater
habitat, warmwater spawning habitat, coldwaler spawning habitat, and wildlife habitat
{l:n]phaslis added)"™ The Basin Plan states that the natural receiving water temperatwe of il
mtrastate waicrs shall not be altered unless it can be demonstrated ... that sueh alteration in
temperature does not adversely affect beveficial uses. ™ Thus, regardiess of whether

agricultural land is converted to non-agricultural uses, a significant impact ogewrs where

the Project alters the natwral waters of the Feather River and in so doing adversely affects

imgaton. il |

14 CCR §15064(s)

** DEIR, Envitonmenta! Tmpacts, p.5.2- 10,

" DEIR, Enviromucnis] Impacts, .5.2-7

“ DEIR, Environmental Impacts, pa2-9,

" DEIR, p.5.2-0 “Basin Flan Bereficial Uses”; se¢ ulso California Regional Water Quality Contro! Board,
Central Valley Regioa, Fourth Edition of the Water Quality Coneel Plan (Basin Plas) for the Sacrameno
River und San Joaquin River Basms, 15 Sepiember 1995, p.IU- {“The natual reaeving waler [smperaiune

ol mtrastate witters shall not be altered unless it cun be demonstrated to the satsfaction of the Regional Water
Board that such alicration in temperatire does ot adversely affect beneficial uees,")
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The DEIR admits that *{t]he exael nature of potential agriculiural impacts
associated with the future potential facilities modifications are eurrently unknown, but
some potentigl inpacts could be anticipated based upon the current descriptions of the
potential facilines modifications,™ The DEIR then concludes that polential temperature
reductions of up to 2°F would not substantially decrease rice yield attribulable to coldwater
exposure, nor be expected (o result in any conversion of agricultural land.”

The DEIR misses fhe mark on whet constitutes a significant impacl. Under the
Basin Plan, the significance of the impact must be evaluated in light of the difference
betweea the proposed diversion temperatures and the natural receiving waler of the Feather |
River. Conversion of agricultural land is not 2n element of this test. The State Water
Resources Control Board recogmized this distinction, whien it admomshed FERC that,
“[a] fter construstion of Oroville Dam, water temperatures became less suitable for rice
cultivation during the early irrigalion s2ason ... Resolution of this issue could require
physical changes at the Thermalito Afterbay to contro! temperature. The impacts emd
bensfits of allenwuves W improve water lemperature for rice production should be
evaluated und weluded in the final EIS.™ 1t is the impact of the Project un natural
receiving waters which must be shown 1o not impact the beneficial use of that water for the
cultivation of nce,

IV.  CONCLUSION _

The DEIR does not serve as & full disclosure document of the environmental

impacts of cold-water on rice production.  The DEIR uses only the narow test of whethor

[—

==l

“DEIR, p.5.2-16.

“ DEIR, p.5.2-18

* See Lener frem Fuss ). Kane, ST Environmental Scisotist, 1o Megalie B. Salas, det=d December 19,
2006, supra.

L

MO004-29

MO004-31
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the Praject’s impacts will result in conversion of agricultural land o non-sgricultural usss,
NOO04-31

Thal test finds significant impacts only if there is some conversion of land 1o non-
agrieoliual uses, It also does not account for cumulative impacis of past Projeet
operations or potentially significant impacts in light of social and economic considerations | NDDO4-22

of relatively small yield losses. Furthermore, it does not acknowledge that significant

impacts are caused by chanpges in water temperature which adversely afTect irrigated crops -

in violation of the Basin Plan, as determined by (he Regional Waier Quality Control Board

DWR has previously recognized that certain water temperature thresholds can
affect rice growth. That acknowledgment is contrary to the DEIR's conclusion that small NOO(4-34

temperature changes cannot result in relativaly large vield losses. The DEIR's conclusion

is contrary 10 published smdies. Additionally, the DEIR does not address the temporal -

relationship berween yield loss and cold water.

DWR previously stated that it would negotiate a reasoneble solution if the 2003
amudy showed cold-water impacts on rice yields. The study showed adverse impacts to
local farmers” rice yields. During the 2003 study (and now that the resulls arc known), the
Districts and DWR have negotiated diligently toward mutigation of the impact. The partics ™
have signed a Term Sheet, formalizing their imtent 1o reach a negotiated settlement of this
issue® The Terw Sheet specifies a method of delermining the cold-water damage caused
to rice yiekls and 1o calculate appropriste finencial mitigation.* The Term Sheet, which
NODD4E-36

was execuled after issuance of the DEIR, addresses the significance of the impaet of cold

wiler deliveries flom the Thermalito Afterbay. The Districts believe that a seitlement

agreement consistent with the intent of the Term Sheet would provide appropriate

* See Tormu Shitel aitached as Fxbubst “A™ to this Conment Letter apd signed by both representatives of
DWH and the Distmizig,

¥ Se¢ Term Sheet.
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mitigation for the damages caused by cold-water agneunliural diversions. The Disiricts

believe such a settlement would be the most beneficial solution for both parties and would mr?tod-aﬁ
(el

negaie the need for ather potential mitigation incasures, such as physical allerations Lo e
Oroville Facilities to wanm agriculiural diversions. L

The Districts 2sk DWE to analyze and address the above concerns in the Final EIR
M0004-37
and to continue 1o work with the Districts to reach an amicable seitlement.

Respectfully submiit
David Steffenson; Esg.
Jeffrey Meith, Esq,
Minasian, Spruance, Meith, Soares & Sexton LLP
1681 Bind Street
P.0. Box 1679
Oroville, California 95965-1679
Phove: (530) 533-2885
Facstmile: (530) $33-0197

' Email: dsteffenson@minasianlaw com
Counsel for Western Canal Water Digtrict, Richvale
I gation District, Butte Water Dustact, Biggs-West
Gridley Water District, and Sutter Exlension Waler
District

DATED August 20, 2007,

14
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RESPONSES TO COMMENTS FROM THE JOINT WATER DISTRICTS

Prefatory Note:

DWR understands that Comments N0O004-1 through NO004-11, which are contained in
the section of the comments titled “Background,” are intended to provide background
information for the comments that follow. It should be noted that Section 15125 of the
State CEQA Guidelines describe the physical environmental conditions as they exist at
the time the Notice of Preparation (NOP) is published as normally constituting the
baseline physical conditions by which a lead agency determines whether an impact is
significant. As described in Chapter 4.0, Environmental Setting, of the DEIR, baseline
was established with the publication of the NOP in 2001. The existence of the Oroville
Facilities and their current operations are part of the baseline environmental condition.
CEQA requires that an EIR discuss the significant environmental effects of the
Proposed Project when compared to the Existing Conditions (i.e., baseline). Further,
CEQA defines “significant effect on the environment” as meaning a substantial, or
potentially substantial, adverse change in any of the physical conditions within the area
affected by the project. See State CEQA Guidelines Section 15382. The comments
are objecting to the Existing Conditions and not the changes proposed. Because those
comments do not raise significant environmental issues related to the Proposed Project,
no further response is necessary. See State CEQA Guidelines Section 15088.
However, in the interest of full disclosure, DWR provides Responses to Comments
NO004-1 through N0O004-11 below.

Response N0O004-1:

Water diverted from the Oroville Facilities services approximately 102,000 acres of rice.
Only a small fraction of this acreage is potentially subject to effects of cold water
temperatures. Even in fields receiving the coldest water, large portions of the fields are
in areas where water has warmed up to the ambient conditions and therefore are not
affected by source water temperatures. In addition, there are large areas of the districts
that either are in the farthest reaches of the distribution system or are served by drain
water that have no water temperature effects at all. Please see in this FEIR Chapter
3.0, Master Responses, The Relationship between the Oroville Facilities and Rice
Yields, for additional information relevant to this comment.

Response NO004-2:

The commenter references a DWR publication published in the early 1960s entitled
“Temperature Control of Water from Oroville Reservoir.” The publication was a public
information pamphlet to explain the need and benefits of building the water temperature
control structure in Lake Oroville. DWR built the device and can and has consistently
delivered water warmer than 42 degrees Fahrenheit (°F). SWP Bulletin 200 (DWR
1974) identifies the original purpose of the water temperature control structure to
address water temperatures for fish propagation, rice production, and recreation.
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Regardless of the rationale for the construction of the water temperature control
structure identified in the bulletin, the intent of the facilities has been superseded by
subsequent water temperature management requirements imposed by the fisheries
resource agencies. The Oroville Facilities serve multiple purposes including but not
limited to agriculture, water supply, flood management, power generation, aquatic
resources, and recreation uses. DWR manages and complies with the diverse Water
Quality Control Plan for the Sacramento River and San Joaquin River Basins (Basin
Plan) beneficial uses, FERC license requirements, U.S. Army Corps of Engineers
(USACE) regulations, and other environmental requirements and demands on the
Project. DWR remains committed to meeting the contractual obligations to provide
suitable water for irrigated agriculture within the constraints of other mandates imposed
on the Project.

DWR continues to meet the commitment to provide water temperature management on
the Feather River consistent with the multiple purposes of the Project, including
fisheries and agriculture. The publication referenced in the comment states in part
“...Even without Oroville Dam, water temperatures of the Feather River are not ideal for
rice growth” and “even within this critical range, temperature fluctuations drastically
affects the harvest.” The Oroville Facilities have modulated the drastic water
temperature fluctuations and have increased the reliability of that supply delivered to the
districts. Since publication of the referenced pamphlet in the 1960s, numerous
regulatory requirements have been promulgated to protect environmental resources and
that dictate the conditions under which DWR is required to operate the Project. For
example, water from Thermalito Afterbay is used to meet the requirements to protect
cold water beneficial uses, in addition to meeting the needs of agricultural diverters and
other senior water rights holders.

Under Existing Conditions, the temperature of water released from the Oroville Facilities
is dictated by the flow and water temperature compliance requirements mandated by
DFG and NMFS. Section 4.2.2 of the DEIR describes these water temperature
management requirements under Existing Conditions. The release temperatures from
Oroville Dam are managed to meet Feather River Fish Hatchery and Robinson Riffle
temperature objectives included in the 1983 DFG Agreement and the OCAP BO. DWR
has strived to operate at the high end of allowable water temperature ranges to
minimize the effects on irrigated agriculture water temperatures and provide water of
suitable temperature for all beneficial uses. The desire by the agricultural diverters for
warmer water temperature in Thermalito Afterbay conflicts with water temperature
objectives for endangered fish species in the lower Feather River, hatchery objectives,
operational mandates, and overriding meteorological conditions. DWR continues to
comply with the Basin Plan beneficial uses despite these divergent and conflicting
purposes.

The comment also refers to the DWR letter signed by Mr. Jim Spence dated September
19, 1999. This letter was to NMFS transmitting DWR’s comments on NMFS’s draft BO
for the Feather River. NMFS was proposing to reduce the temperature of water in the
LFC and DWR was pointing out the impact that this requirement may have on
agricultural diversions. The statements in the letter were in support of preserving
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favorable water temperatures for the growers and do not imply any new commitments to
the districts. NMFS issued its final BO, which retained the reduced water temperature
requirements contained in the draft BO without revision. Therefore, the Oroville
Facilities have been mandated to release colder water for the protection of cold
freshwater fisheries under both the 1983 DFG operating agreement and the NMFS BO
(2004). Please see in this FEIR Chapter 3.0, Master Responses, The Relationship
between the Oroville Facilities and Rice Yields, for additional information relevant to this
comment.

Lastly, the existence of the Oroville Facilities is part of the baseline environmental
condition. CEQA requires that an EIR discuss the significant environmental effects of
the Proposed Project when compared to the Existing Condition (i.e., baseline). For
discussion of the cumulative-related aspect of the comment regarding pre-Project
conditions, please see Chapter 2.0 in this FEIR, Section 6.2.11, Agricultural Resources,
for additional information specific to this comment.

Response N0O004-3:

Based on the two executed agreements by DWR and the districts in 1969, DWR agreed
to preserve the districts’ senior water rights, but it did not agree to deliveries of water at
any specific temperature. The alleged delivery of water with temperature similar to pre-
Project conditions is the districts’ interpretation of the contract. This interpretation
ignores the regulatory environment under which DWR is obligated to operate the Project
and it assumes that the districts would have been able to continue their previous
diversions without complying with the current fisheries management—related regulatory
mandates. DFG expressed its concerns about the negative impact of warm water on
the fish in the Feather River in both its 1955 report (DFG 1955) and its 1967 agreement
(DWR 1967) with DWR, 2 years before the 1969 agreements with the districts. DWR
water rights and the current FERC license were issued subject to the 1967 agreement
with DFG. DFG set the water temperature requirements for water deliveries from Lake
Oroville to the Feather River Fish Hatchery to be within a range from 51°F to 60°F from
May 1 to September 1. Lake Oroville is the source of water for both the Feather River
Fish Hatchery and Thermalito Afterbay. Therefore, any warmer water temperatures
suggested by the commenter could not have existed then and could not exist under the
current water temperature management requirements.

In 1983, DWR executed the current agreement with DFG establishing the minimum flow
and temperature criteria in the LFC and in the channel below Thermalito Afterbay Outlet
to the confluence with the Sacramento River. These criteria are shown in the DEIR,
Tables 5.4-1 and 5.4-2. In addition, NMFS issued a BO in 2002 establishing
guantitative criteria for temperature and flow in the lower Feather River between the
Diversion Dam and River Mile 61.6 (near Robinson Riffle). This BO was issued for the
federally listed threatened Central Valley spring-run Chinook salmon and Central Valley
steelhead and required water temperature at Robinson Riffle of no more than 65°F from
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June 1 to September 30. In October 2004, NMFS issued a BO that superseded its
previous BOs.

The Oroville Facilities are operating in accordance with the various regulatory
requirements imposed by State and federal agencies. Any discussion of water
temperature releases from the Oroville Facilities is incomplete without considering these
mandatory and non-discretionary requirements. Please see in this FEIR Chapter 3.0,
Master Responses, The Relationship between the Oroville Facilities and Rice Yields,
Section 3.2.3.1, The Project Meets the Competing Needs of the Water Body, for
information specific to this comment.

Response N0004-4:

The characterizations “...exceedingly cold-water...” and “...serious damage...” are
subjective and unsubstantiated terms as presented in the comment. As stated in the
Prefatory Note above, the existence of the Oroville Facilities and their current
operations are part of the baseline environmental condition. CEQA requires that an EIR
discuss the significant environmental effects of the Proposed Project when compared to
the Existing Conditions (i.e., baseline). This comment objects to the existing conditions
and not to the conditions that would result from the implementation of the Proposed
Project. Please see in the FEIR Chapter 3.0, Master Responses, The Relationship
between the Oroville Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields
from the Proposed Project Would Be Small, for additional information regarding the
response to this comment. Also, please see Chapter 2.0 in this FEIR, Section 6.2.11,
Agricultural Resources, for additional information specific to this comment.

Response N0O004-5:

In March 2008, DWR and the Districts signed the “Amendment to Agreements on
Diversion of Water from the Feather River and Settlement of Issues related to the
Temperature of Water Diversions” to resolve this outstanding water temperature issue
and amend the Diversion Agreements. This settlement agreement amends the
Diversion Agreements by providing that all past, present, or future claims of liability
resulting from the delivery or diversion of cold water from the Oroville Facilities, and that
could be brought by the Districts or growers within the Districts’ service areas, are
satisfied and resolved.

This settlement agreement addresses potential impacts that are related to the early
water right settlement issues, which are separate from the CEQA analysis presented in
the DEIR and FEIR. DWR has provided a copy of this settlement agreement to FERC
for informational purposes.

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.4, The Settlement between DWR and
Agricultural Diverters Resolves All Outstanding Contractual and Economic Issues
Related to Water Deliveries, for additional information specific to this comment.
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Response NO004-6:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.3, The DEIR Properly Analyzed the
Impacts of the Proposed Project on the Designated Beneficial Uses; Section 3.2.3.1,
The Project Meets the Competing Needs of the Water Body; and Section 3.2.4, The
Settlement Between DWR and Agricultural Diverters Resolves All Outstanding
Contractual and Economic Issues Related to Water Deliveries, for information specific
to this comment.

Response NOOO4-7:

To clarify the comment, DWR does not dispute that cold water can cause yield loss in
rice, but in the Districts-referenced document DWR does identify a number of issues
with the District Intervention Letter. In DWR'’s intervention response (DWR 2006), DWR
does identify that the District Intervention Letter uses an improper environmental
baseline; includes a yield loss proposed by the Districts that is overstated,
unsubstantiated, and rife with uncertainties; provides an inaccurate summary of the
currently available published literature on cold water effects on rice yield loss; and
includes a District analysis of cold water—caused yield loss that is incomplete because it
does not consider Project benefits. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Rice Yields, Section
3.2.1.1, A Qualitative Analysis of Impacts is Proper, for additional information specific to
this comment.

Response N0O004-8:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.1.2, The Decision to Not Use the 2005
Cold Water Study in the DEIR Was Proper, for information specific to this comment.

Response N0O004-9:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the
Proposed Project Would Be Small, for information specific to this comment.

Response NO004-10:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.4, The Settlement between DWR and
Agricultural Diverters Resolves All Outstanding Contractual and Economic Issues
Related to Water Deliveries, for information specific to this comment.
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Response NO0OO4-11:

Please see Chapter 2.0 of this FEIR, Section 6.2.11, Agricultural Resources, for
information specific to this comment.

Response N0004-12:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the
Proposed Project Would Be Small, for information specific to this comment.

Response NO004-13:

Please see Chapter 2.0, of this FEIR, Section 6.2.11, Agricultural Resources, for
information specific to this comment. Also, please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Rice Yields, Section
3.2.2.1, Impacts on Rice Yields from the Proposed Project Would Be Small, for
additional information specific to this comment.

Response N0004-14:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the
Proposed Project Would Be Small, for information specific to this comment.

Response NO004-15:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.1.2, The Decision to Not Use the 2005
Cold Water Study in the DEIR was Proper, for information specific to this comment.

Response NO00O4-16:

The commenter’s interpretation of the preliminary 2005 study results is incorrect. The
average yield loss of 14 percent to which the commenter refers is the average yield loss
that occurred in the first check (check 1) of the experimental fields (i.e., where water is
first introduced to the field) compared to a specific unaffected area (check 3). The first
check represents only a portion of the area of the field. Therefore, for the commenter’s
analytical approach to be valid, the entire area of the experimental field would need to
be taken into account, rather than just the areas of the experimental and control checks
(i.e., checks 1 and 3, respectively). Based on an analysis of the preliminary 2005 study
results, the average yield loss in each of the experimental fields is approximately 1.9
percent, assuming that the check 3 yields were representative of the average yield for
the entire unaffected portion of the experimental fields (i.e., all checks except check 1 in
each field). This preliminary estimate is inclusive of all losses associated with cold
water exposure and does not differentiate cold water damages that may have occurred
from conditions that existed prior to the construction of the Oroville Facilities. The
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commenter’s representation of a 14 percent yield loss in the experimental fields is
incorrect and overstates the loss by a factor of more than seven times.

Further, any interpretation of the 2005 study should take into account the fact that three
of the six experimental fields were selected because they represented the extreme of
cold water exposure conditions in the districts. The average yield loss of the six
experimental fields is based on too small a sample to reasonably generalize across the
district, so a simple average is also not an accurate or reliable method to characterize
the range of conditions that occur throughout the districts. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Rice Yields, Section 3.2.1.2, The Decision to Not Use the 2005 Cold Water Study in the
DEIR was Proper, for additional information specific to this comment.

Response N0004-17:

There are a number of potentially useful studies documenting the relationship of water
temperatures to physiological stages of rice growth that are not cited in the university’s
2005 report. For example, several uncited reports state that rice growth can be
retarded at water temperatures below 60.8°F (Hearth and Ormrod 1965), while Williams
and Wennig (2003) provide water temperature tables that indicate the low critical water
temperatures are 50°F for germination, 55°F for seedling growth, 48—61°F for tillering,
and 59°F for panicle initiation. Given the range of water temperatures reported for the
various crop growth stages, and given that the timing of crop growth stages varies
throughout the district, the body of available literature does not support any one
particular temperature standard for optimal rice production. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Rice Yields, for additional information relevant to this comment.

Response NO0O04-18:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the
Proposed Project Would Be Small, for information specific to this comment.

Response NO004-19:

This reference to the DEIR is paraphrased and is essentially a correct restatement.
However, to clarify the reference in the comment, the analysis concludes that
approximately 25 percent of the period during the rice water temperature—sensitive
growth stages, the water temperatures during the Proposed Project’s initial license
period could be reduced by as little as 0°F to as much as somewhat less than 2°F when
compared to the Existing Condition.

In addition to the small reduction in source water temperature, DEIR Section 5.2, page
5.2-15, concluded that water temperatures could warm at the agricultural diversions with
the implementation of the Proposed Project due to increased residence time and the
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resulting opportunity for water to warm in Thermalito Afterbay prior to diversion. Please
see in this FEIR Chapter 3.0, Master Responses, The Relationship between the Oroville
Facilities and Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the Proposed
Project Would Be Small; and Section 3.2.2.2, The Proposed Project May Increase
Water Temperatures for Agriculture, for additional information specific to this comment.

Response NO004-20:

DWR acknowledges that rice yields can be affected by water temperatures and duration
of exposure to water temperatures. However, there are a number of other production
factors that potentially affect rice yields (e.g., rice variety, water depth management, and
planting timing) that are interdependent with irrigation water temperature but that are not
considered in the 2005 study. The experimental design criteria used for the 2005 study
were to minimize or eliminate other production variables (other than cold water) that can
affect rice yields so that the effects of cold water on rice yield could be isolated for
analysis. The statistical analysis included in the 2005 study did not evaluate factors
affecting yield other than cold water exposure. Therefore, the commenter’s assertion
that cold water was the best predictor of yields is not supported by the study. Please
see in this FEIR Chapter 3.0, Master Responses, The Relationship between the Oroville
Facilities and Rice Yields, Section 3.2.1.2, The Decision to Not Use the 2005 Cold
Water Study in the DEIR Was Proper, for additional information specific to this
comment.

Response NO004-21:

A supplemental analysis of the relative increase in the estimated change in duration of
water temperatures below 65°F at the Western Canal Water District diversion in the
Thermalito Afterbay has been conducted in response to this and related comments.
Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields; and Section 3.2.2.1, Impacts on Rice Yields from the
Proposed Project Would Be Small, for additional information specific to this comment.

Response N0O004-22:

Please see Chapter 2.0 in this FEIR Chapter 2.0, Section 6.2.11, Agricultural
Resources, for information specific to this comment. Also, please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Rice Yields, Section 3.2.2.1, Impacts on Rice Yields from the Proposed Project Would
Be Small, for additional information specific to this comment.

Response N0O004-23:

The DEIR analysis of Project impacts on agricultural land complies with CEQA and
serves its public disclosure purpose. The significance criteria utilized in the DEIR
analysis were taken from Appendix G of the State CEQA Guidelines, which focuses on
the conversion of agricultural land as the relevant “physical” impact on the environment.
This focus is consistent with CEQA'’s overall requirement for an EIR to disclose and
describe mitigation for significant adverse impacts to the physical environment. Social
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and economic consequences of a project are not considered significant impacts on the
physical environment; therefore, the DEIR properly declined to characterize the
economic consequences related to rice yields for significance within the meaning of
CEQA. Please see in this FEIR Chapter 3.0, Master Responses, Relationship between
the Oroville Facilities and Rice Yields, Section 3.2.1.1, A Qualitative Analysis of Impacts
is Proper, for additional information specific to this comment.

Response NO004-24:

The DEIR conclusion that no land would be converted as a result of the project was
based on reasoning that any change in water temperature would have a minimal effect
on yields and therefore would not cause conversion of farmland either directly or
indirectly. As explained in Response to Comment NO004-21, this discussion properly
analyzes the potential for the Project to cause a change in the physical environment that
would have an adverse impact on the land itself, rather than on an agricultural
commodity grown on that land.

The DEIR does include a discussion of how the Project may result in changes to water
temperatures that could in turn reduce rice yields; see DEIR Section 5.13.1. The
potential for reduced crop yields is not, in and of itself, a significant adverse impact on
the physical environment. Consequently, the DEIR properly considered whether the
potential for reduced rice yields could lead indirectly to conversion of agricultural land,
concluding that it would not and that therefore this Project created no adverse impact on
the environment related to the physical characteristics of agricultural land itself.
Economic or social changes that a project may cause “shall not be treated as significant
effects on the environment.” (State CEQA Guidelines, Section 15131[a].) In other
words, the economic or social changes that a project may cause are not, in and of
themselves, significant environmental effects that require analysis in an EIR. Finally,
regarding the third issue of the Districts’ comment, the comment is unclear and no
specific reference to DEIR text has been provided. To the extent that the comment
suggests the DEIR recognizes a potential for reduced rice yields to constitute a
significant impact, the comment is correct. The DEIR acknowledges the possibility that
reduced water temperatures could potentially reduce rice yields to a degree that result
in agricultural land conversion, a significant impact on the physical environment. As
explained in the DEIR, however, any rice yield reductions associated with the Project’s
slightly reduced water temperatures are not anticipated to cause agricultural land
conversion.

Please see in this FEIR Chapter 3.0, Master Responses, Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.1.1, A Qualitative Analysis of Impacts is
Proper; and Section 3.2.2.1, Impacts on Rice Yields from the Proposed Project Would
Be Small, for additional information specific to this comment.
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Response N0O004-25:

While not mandatory, the Appendix G Initial Study Checklist in the State CEQA
Guidelines provides an appropriate basis for determining whether this Project has
significant impacts on agricultural land. The comment correctly states that under
CEQA, a significant effect on the environment is a substantial, or potentially substantial,
adverse change in any of the physical conditions within the area affected by the project.
When a proposed project would cause changes in the physical conditions in an area
resulting in only economic consequences, the economic consequences themselves are
not categorized as significant impacts on the physical environment under CEQA. While
a project’s economic consequences may be one factor in determining whether a
physical change in the environment is a significant impact, it is not determinative.

Response NO004-26:

Please see Response to Comment NO004-23. DWR disagrees with the statement that
California courts have recognized that EIRs must analyze a project’s adverse effects on
agricultural production. State CEQA Guidelines Section 15131(a) states that an EIR
shall not treat economic effects as significant effects on the environment, and this point
has been widely recognized in CEQA cases. In addition, Section 15131 states that
while economic and social information may be presented in an EIR, it may also be
presented in whatever form a lead agency chooses. This is consistent with CEQA'’s
emphasis on adverse impacts on the physical environment, rather than on economic
and social effects. The DEIR complied with Section 15131 by providing an analysis of
the Project’s potential to cause direct and indirect physical changes in the environment,
including changes that could result indirectly from reduced rice yields. Please see in
this FEIR Chapter 3.0, Master Responses, Relationship between the Oroville Facilities
and Rice Yields, for additional information relevant to this comment.

Response N0004-27:

The best available analysis of the relative change in irrigation water temperature
conditions (as presented in Response to Comment NO004-19) and therefore
representative of the relative affect on rice yields of the Proposed Project, estimates that
there would be less than a half percent increase in duration of water temperatures
below 65°F at the Western Canal Water District agricultural diversion as compared to
the Existing Condition. Since the worst-case scenario results in approximately a half
percent increase in the duration of water temperatures below 65°F at the irrigation water
source for the most water temperature—affected district, and because the yield loss
response of rice to incremental exposures to water temperatures below 65°F is fairly
linear—that is, small changes in exposure correspond to small changes in total yield
loss—the overall effect on rice yields from the implementation of the Proposed Project
would be correspondingly small. By inference, then, the incremental economic impact
would be small as well. Further, to put the economic impact in perspective, crop inputs
and labor for areas in rice fields affected by water temperatures are the same as (or in
some cases slightly higher than) those without water temperature effects. Therefore,
most of the typical economic effects on farming support services and supplies from
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fallowing fields would not occur. Other than the direct loss to the growers for the
economic losses from reduced rice yields, which has been addressed within the
contractual relationship between DWR and the Districts, the economic ripple effect
throughout the rest of the community would not result in physical changes that would
create a significant impact on the environment. Please see in this FEIR Chapter 3.0,
Master Responses, The Relationship between the Oroville Facilities and Rice Yields, for
additional information relevant to this comment.

Response NO004-28:

To provide context and perspective on what constitutes the beneficial use for
agriculture, it is helpful to restate the agricultural beneficial use as set forth in the Basin
Plan: “Uses of water for farming, horticulture, or ranching, including, but not limited to,
irrigation (including leaching of salts), stock watering, or support of vegetation for range
grazing.”

Based on this definition, to meet the beneficial use the Proposed Project needs to
supply water of sufficient quantity and timing for irrigation and stock watering. The
Basin Plan does not specify a target temperature for the water supplied to agricultural
users. However, in the interest of addressing the issues raised in the comments, the
water temperature effects on irrigated agriculture beneficial uses are discussed in the
following sections.

As described in Section 5.2.2.1 of the DEIR, DWR evaluated both the Existing
Condition’s and the Proposed Project’'s compliance with the Basin Plan—designated
beneficial uses, including irrigated agriculture. Compliance with water quality standards,
including the Basin Plan—designated beneficial uses, was one of the impact thresholds
utilized in the DEIR evaluation of water quality; see DEIR Sections 4.2.2, 4.13, 5.2.2.5,
and 5.13. The DEIR’s evaluation of the Proposed Project effects of water quality on
irrigated agriculture beneficial uses in Section 5.2.2.5 concluded: “Implementation of
the potential future facilities modifications under the Proposed Project may result in
either beneficial or less-than-significant effects on agricultural—irrigation Basin Plan
beneficial uses.”

As presented in the DEIR, Section 5.2.2.5, the evaluation of the beneficial uses for
irrigated agriculture should not be determined by a single aspect of the beneficial use.
The totality of the effect of the Proposed Project on a beneficial use is required to be
evaluated to complete a comprehensive assessment. Water temperature, as it relates
to the suitability of water for irrigated agricultural beneficial uses, should only be one
factor in the evaluation of the beneficial uses for irrigated agriculture. Evaluation of the
irrigated agriculture beneficial uses would be incomplete without consideration of other
relevant and potentially balancing factors.

Other factors that should be included in the evaluation of irrigated agriculture beneficial
uses include (1) conflict with other designated beneficial uses, (2) the effect of
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increased reliability of water supply, and (3) the effect of increased quantity of water
supply on irrigated agriculture. When considered in their totality, the Existing Condition
and the Proposed Project both result in substantial benefits to irrigated agriculture—
designated beneficial uses.

In analyzing whether the Project will meet all of the designated beneficial uses, it must
be understood that the water bodies that constitute the Oroville Facilities are considered
cold water bodies in the Basin Plan. The Basin Plan divides Project waters into two
separate segments; the first is Lake Oroville and the second is from the Fish Barrier
Dam to the Sacramento River. Although it is unclear which segment Thermalito
Afterbay falls under, what is clear is that both segments are designated in the Basin
Plan as both cold water and warm water beneficial uses. As noted in the DEIR, the
Basin Plan states that segments with both warm water and cold water beneficial use
designations are considered cold water bodies for the application of water quality
objectives. Therefore, the water bodies within the Project boundary, which must by
deduction include Thermalito Afterbay, are considered cold water bodies for purposes of
the beneficial uses analysis.

Water from Thermalito Afterbay is used to meet the needs of agricultural diverters as
well as cold water beneficial uses. Oroville Facilities release water temperatures under
the Existing Condition are dictated by the flow and water temperature compliance
requirements mandated by DFG and NMFS. Section 4.2.2 of the DEIR describes the
water temperature management requirements under Existing Conditions. The release
temperatures from Oroville Dam are designed to meet Feather River Fish Hatchery and
Robinson Riffle temperature objectives included in the 1983 DFG Agreement and the
OCAP BO while also conserving the cold water pool in Lake Oroville. Under current
operations, water temperature objectives at Robinson Riffle are almost always met
when the hatchery objectives are met. Due to water temperature objectives for
endangered fish species in the lower Feather River, hatchery objectives, and overriding
meteorological conditions, the desire by the agricultural diverters for warmer water
temperature in Thermalito Afterbay conflicts with operational mandates, making it
difficult to satisfy.

Increasing water temperatures to optimize irrigated agriculture beneficial uses would be
substantially detrimental to the more sensitive and Endangered Species Act (ESA)—
driven conflicting designated beneficial use for cold fresh-water fisheries. As an
example of the difference in sensitivity of these two beneficial uses, if water
temperatures were reduced by 2°F, an incremental increase in rice yield loss would
occur. In contrast, in the event of a 2°F water temperature increase, the effect on the
cold fresh-water fisheries could result in the loss of a substantial portion of suitable
habitat in the lower Feather River, and in some cases, could result in lethal effects on
the coldwater fisheries and cause reductions in ESA-listed species’ populations.

Based upon the discussion above, the question of whether agricultural beneficial uses
would be met by the Proposed Project must take into consideration that the water for
agricultural purposes is drawn from a designated cold water body, the operations of
which are dictated by regulatory requirements for the preservation of ESA-protected
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cold water fish, and that the requirement for agriculture as set forth in the Basin Plan
calls for an unspecified quantity of water to be delivered for irrigation with no specified
requirement that the water be of a certain temperature. In light of these divergent
beneficial uses, the Proposed Project would continue to appropriately prioritize to meet
all of the designated beneficial uses set forth in the Basin Plan.

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.3, The DEIR Properly Analyzed the
Impacts of the Proposed Project on the Designated Beneficial Uses, for additional
information specific to this comment.

Response NO004-29:

The DEIR utilized compliance with the Basin Plan as a significance criterion. The
Proposed Project was evaluated based on significance thresholds as defined in the
State CEQA Guidelines. As noted on page 5.2-9 of the DEIR, DWR acknowledges that
according to the Basin Plan, the natural receiving water temperature of intrastate waters
shall not be altered unless it can be demonstrated to the satisfaction of the regional
water quality control board (RWQCB) that such alteration does not adversely affect
beneficial uses. The temperature component of water quality was analyzed in Section
5.2 of the DEIR. Please see Response to Comment NO004-28; see also in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Rice Yields, Section 3.2.3, The DEIR Properly Analyzed the Impacts of the Proposed
Project on the Designated Beneficial Uses, for additional information specific to this
comment.

Response N0O004-30:

The intent of the comment is unclear; therefore, a specific response is not possible. In
general, the comment can be responded to with the material included in Response to
Comment NO004-28. Also, please see in this FEIR Chapter 3.0, Master Responses,
The Relationship between the Oroville Facilities and Rice Yields, Section 3.2.2.3,
FERC'’s FEIS Reached the Same Conclusion Regarding Water Temperature Changes
Resulting from the Proposed Project; and Section 3.2.3, The DEIR Properly Analyzed
the Impacts of the Proposed Project on the Designated Beneficial Uses, for additional
information specific to this comment.

Response N0O004-31.:

Section 4.13 of the DEIR fully disclosed and evaluated both the Existing Condition and
the effects of water temperatures on rice. The Proposed Project’s compliance with the
Basin Plan—designated beneficial uses, including irrigated agriculture, was disclosed
and evaluated in DEIR Sections 5.2.2.5 and 5.13.

Please also see Response to Comment NO004-23; and in this FEIR Chapter 3.0,
Master Responses, The Relationship between the Oroville Facilities and Rice Yields,
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Section 3.2.2.1, Impacts on Rice Yields from the Proposed Project Would Be Small, for
additional information specific to this comment.

Response N0O004-32:
Please see Responses to Comments NO004-12, NO004-21, and N0O004-27.
Response N0O004-33:

Water temperature effects on Basin Plan—designated beneficial uses were evaluated in
the DEIR, Section 5.2.2. The Proposed Project does not substantially change the
existing water temperatures. Therefore, the commenter’s assertion that the water
temperature effects are significant is not supported. DWR has not received any
correspondence or notice from the RWQCB indicating that the project is in violation of
the Basin Plan for irrigated agriculture beneficial uses as asserted by the commenter.
Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.3, The DEIR Properly Analyzed the
Impacts of the Proposed Project on the Designated Beneficial Uses; Section 3.2.3.1,
The Project Meets the Competing Needs of the Water Body; and Section 3.2.3.6, The
Proposed Project Would Continue to Meet Basin Plan Beneficial Uses, for additional
information specific to this comment.

Response N0O004-34:

DWR has not acknowledged that “water temperature thresholds affect rice yields,” as it
is not “thresholds” that cause yield losses. Prolonged exposure of rice to cold water
temperatures below a water temperature threshold can cause rice yield losses. The
commenter misunderstands and is misrepresenting the studies referred to. The studies
document rice yields related to an individual location within a field and the yield
response to cold water exposure. Where the commenter’s misunderstanding comes
from is that a small change in source water temperature results in a small increase in
cold water exposure in the small areas in a field that are already exposed to cold water.
The total area that is affected by cold water is also increased proportionately by the
small reduction in water temperatures. DWR’s analysis and conclusions are consistent
with the studies; it is the use and interpretation by the commenter that is contrary to
these studies and their findings. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Rice Yields, Section
3.2.2.1, Impacts on Rice Yields from the Proposed Project Would Be Small, for
additional information specific to this comment.

Response N0O004-35:

If the commenter is referring to the variation in degree of yield loss that occurs due to
cold water temperature exposure at different crop growth stages, there is no readily
available published literature to provide insight on this potential facet of cold water
exposure to yield loss relationship. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Rice Yields, Section
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3.2.2.1, Impacts on Rice Yields from the Proposed Project Would Be Small, for
additional information specific to this comment.

Response N0O004-36:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Rice Yields, Section 3.2.4, The Settlement between DWR and
Agricultural Diverters Resolves All Outstanding Contractual and Economic Issues
Related to Water Deliveries, for information specific to this comment.

Response N0O004-37:

The concerns expressed by the commenter that are relevant to CEQA compliance have
been appropriately addressed in the DEIR. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Rice Yields, for
additional information relevant to this comment.

Literature Cited:
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RESPONSES TO COMMENTS FROM PATHFINDER QUARTER HORSES

Response NOOO5-1:

A number of users and user groups collaborated with recreation managers in the
planning and maintenance of trails and events. Description of all of these is beyond the
scope of the DEIR. However, a general statement reflecting this potentially ongoing
relationship has been added within Section 3.2.4.1. Please see Chapter 2.0 of this
FEIR for revisions to the DEIR.

Response NO005-2:

A detailed description of the socioeconomic characteristics of Oroville-bound
equestrians as suggested by the commenter is outside the scope of the DEIR. An
evaluation of the level of satisfaction expressed by all recreation users was conducted
as part of Relicensing Study R-13 (SP-R13), Recreation Surveys, and is cited and
summarized in the DEIR (see Section 4.7.5). Current use of Project trails (including by
equestrians) was addressed by SP-R13, Recreation Surveys, and socioeconomic
impacts of recreation use were addressed by SP-R18, Recreation Activity, Spending,
and Associated Economic Impacts. These studies were summarized in the DEIR and
formed the basis for impact analysis. Trail use is a relatively small fraction of total
recreation (and economic) activity at the Oroville Facilities, and equestrian use only a
portion of total trail use. The scoping process did not identify the need for a study
specific to the socioeconomics of the equestrian community; therefore, the study plans
approved by the Recreation and Socioeconomics Work Group did not include studies
specifically targeted at that user group.

Response NO0O05-3:

DWR has prepared the DEIR to evaluate the Proposed Project and alternatives.
Comments on this document, including the Proposed Project, are welcome. While the
two equestrian organizations supporting the Proposed Project represent hundreds of
members, DWR received relatively few comments on the DEIR objecting to the trails as
proposed in the Recreation Management Plan (RMP). Nonetheless, for clarification
additional text has been added to the Executive Summary describing areas of known
controversy surrounding the project. Please see Chapter 2.0, Section ES.9 of this FEIR
for revised language.

Response N0O005-4:

DWR has no reason to believe that the equestrian organizations that are party to the SA
have participated in or expressed support for this collaborative process in any improper
manner. To the contrary, DWR notes that during circulation of its DEIS, FERC received
substantially more supportive comments than objections to the Trails Plan proposed in
the Draft RMP.
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Response NO0O05-5:
Please see Responses to Comments NO005-2, NO005-3, and NO0O05-4.
Response NO0O05-6:

DWR has prepared the DEIR to evaluate the Proposed Project and alternatives.
Comment letters received by a lead agency during development of a DEIR (usually
during scoping) are not typically included in the draft document. However, DWR
distributed Scoping Document 1 (DWR, September 2002), which included a summary of
all comments, including those received from equestrians, related to stakeholder
concerns and issues associated with the relicensing of the Oroville Facilities. This
scoping document is available for review on the Oroville Facilities relicensing website
(http://orovillerelicensing.water.ca.gov/).

The Proposed Project includes several equestrian enhancements, which were
developed through the scoping process that considered input from many recreation
users, including equestrians. DWR completed Interim Projects prior to FERC license
filing that included improvements to the Saddle Dam trailhead and the Loafer Creek
Equestrian Camp. Additional equestrian-driven improvements are part of the Proposed
Project and can be reviewed in the DEIR, Section 3.3, page 3.3-31.

Response NOOO5-7:

The history and tradition of trail development at the LOSRA is outside the scope of the
EIR. Recreation needs at FERC Project No. 2100 were detailed in SP-R17, Recreation
Needs Analysis; the general process by which these technical results were
collaboratively evaluated is described in the DEIR, Sections 2.2.2.1 through 2.2.2.4.
LOSRA trail users' needs, based on survey results, are addressed in the DEIR, Section
4.7, pages 4.7-24 and 4.7-25.

Response NOOO05-8:

Please see Response to Comment NOO05-6. Contrary to the commenter’s assertion
that new equestrian facilities are absent from the SA, numerous facilities are proposed
as part of the RMP. In advance of license issuance, DWR also completed interim
recreation projects (described in the DEIR, Section 3.3.1.1) that included improvements
to the Saddle Dam trailhead and the Loafer Creek Equestrian Camp. Additional
improvements are part of the Proposed Project and can be reviewed in the DEIR on
page 3.3-31.

Response N0005-9:

Please see Response to Comment NO0O05-2 above.
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RESPONSES TO COMMENTS FROM THE LAKE OROVILLE BICYCLIST
ORGANIZATION

Response NO0O06-1:

The comment is noted and the requested change has been made. Please see Chapter
2.0, Section 3.2.4.1 of this FEIR for revisions to the DEIR text. DWR’s primary
justification for this change was recognition that this trail had at some junctures been
used by other user groups in the past, and thus this change imparts greater accuracy to
the FEIR.

Response NO0O06-2:

Trails within the FERC Project Boundary are currently designated to be completely
consistent with the current Amended Recreation Plan (1993). DWR has provided
clarifications to the description of existing trails within the FERC Project boundary in
Chapter 2.0, Section 3.2.4.1, of this FEIR for revisions to the DEIR text.

Response NO006-3:
Please see Chapter 2.0, Section 3.2.4.1, of this FEIR for corrections to the DEIR text.
Response NO006-4:

SP-R9, Existing Recreation Use, does not discern proportions of different user groups
using this trailhead. However, DWR field staff and surveyors concur with the comment.
The words "primarily equestrian-use” have been struck from this sentence in the FEIR,
and the paragraph has been modified to provide additional description. Please see
Chapter 2.0, Section 3.2.4.1 of this FEIR for revisions to the DEIR text.

Response NO006-5:

On page 3.3-29, the DEIR incorrectly referenced Figure 3.2-3. The correct reference to
the trails maps should have directed the reader to Figures 3.2-4 and 3.2-4a. This error
has been corrected in Chapter 2.0, Section 3.3.2.3, of this FEIR.

Response NO006-6:

DWR acknowledges that some paved trail exists in this area. To add clarity of intent,
DWR has changed the word from "constructs” to "completes.” Please see Chapter 2.0,
Section 3.3.2.3 of this FEIR for revisions to the DEIR text.

Response NOOO6-7:

The intent of this comment is not clear. There is no mention of Burma Road on Page
3.3-32 of the DEIR. While your comment does not raise issues or concerns appropriate
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to the environmental analysis in the DEIR and thus no further response is necessary,
your comment is a part of the permanent record for this Project and has been forwarded
to decision makers for consideration.

Response NO0O06-8:

DWR interprets this comment as suggesting that a "north fork trailhead" be added to the
"Trails and Trailheads" section of Table 4.7-1. By convention, trailheads of trails that
commence from developed recreation facilities/areas are not included on this list. The
beginning of the Potter's Ravine Trail, presumed to be the subject of the comment, is
accessed from the Spillway recreation area. Consistent with convention, DWR has
added language to the description of the Spillway area. Please see Chapter 2.0,
Section 3.2.4.1, of this FEIR for revisions to the DEIR text.

Response NO006-9:

DWR has made the suggested changes in the FEIR, for the reasons described in
Response to Comment NO006-1. Please see Chapter 2.0, Section 4.7.2.2, of this FEIR
for revisions to the DEIR text.

Response N0006-10:

Please see Chapter 2.0, Section 4.7.2.2 of this FEIR for revisions to the DEIR text. Also
see Response to Comment NOOO6-4.

Response NO0O06-11:

The language provided in the DEIR on page 4.7-10 is based on Relicensing Studies
that noted that the Diversion Pool is relatively “uncrowded” and this language remains
unchanged.

Response N0O006-12:

DWR has made the suggested change in the FEIR, for the reasons described in
Response to Comment NOOO6-1. Please see Chapter 2.0, Section 4.7.2.2, of this FEIR
for revisions to the DEIR text.

Response NO006-13:

DWR presumes that the comment refers to the top paragraph on Page 4.7-12 of the
DEIR, describing trail alignments and designation at Thermalito Forebay. DWR
considers the concrete walk through the North Forebay picnic area to be part of a
"paved loop," and recognizes that it is not part of the Brad Freeman Trail. For this
reason, two discrete (though partially overlapping) trail routes were accurately
described.
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Response N0O006-14:

DWR presumes that this comment refers to the top paragraph on DEIR page 5.7-22.
Please see Chapter 2.0, Section 5.7.4, of this FEIR for revisions to the DEIR text.
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FRIEMDS OF THE RIVER

By /sl

Ronald M. Stork

Friends of the River

915 20" Street

Sacramento, CA 95814

Phone: (916) 442-3155 ext. 220

Fax: 916 442-3396

E-mail: rstork@friendsoftheriver.org

SIERRA CLUB

By /s

Allan Eberhart

24084 Clayton Road

Grass Valley, CA 95949-8155
Phone; (530) 268-1890
E-mail; vallialli@wildblue.net

S0OUTH YUBA RIVER CITIZENS
LEAGUE

By Is!

Jason Rainey

Executive Director

South Yuba River Citizens League
216 Main Street

MNevada City, CA 95959

Phone: (530) 265-5961 ext 207
Fax: (530) 265-6232

E-mail: jason@SYRCL.org
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RESPONSES TO JOINT COMMENTS FROM FRIENDS OF THE RIVER,
THE SIERRA CLUB, AND THE SOUTH YUBA RIVER CITIZENS LEAGUE

Response NOOO7-1:

The FERC relicensing process was conducted and this EIR developed for the purpose
of obtaining a new FERC license to continue operation of the Oroville Facilities
hydroelectric plants. The Oroville Facilities have been and will continue to be operated
as required by USACE. No significant concerns have been raised by USACE, FERC,
the Division of Safety of Dams, or any federally mandated or State-mandated
independent reviews regarding Oroville Dam or its appurtenant structures. Recent
FERC Part 12 and Division of Safety of Dams inspections have concluded that Oroville
Dam and appurtenant structures are “well maintained and operated”* and “judged
satisfactory for continued use”?, respectively.

It should also be noted that the DEIR includes significant discussions on flood
management. The flood management operations and benefits of the existing Oroville
Facilities are explained in various sections of the DEIR (see Sections 2.1.3, 3.2.2.6,
4.2.1.1,4.2.1.3, and 4.15.4) and would apply equally to all of the alternatives
considered. The alternatives were analyzed against Existing Conditions, including the
existing methods of flood operation. In Section 5.1.4.1 the DEIR has findings related to
the attenuation of peak flood flows. Further, in Section 5.2.1.4 the DEIR used the
significance threshold provided in the State CEQA Guidelines to conclude that there are
no measures that have the potential to substantially alter an existing drainage pattern of
the site or area, including alteration of the course of a stream or river, or a substantial
increase in the rate or amount of surface runoff in a manner that would result in flooding
on- or off-site. SA Article A106, Riparian and Floodplain Improvement Program, is the
exception due to the possibility for planned flooding of previously disconnected
floodplain during implementation. None of the alternatives analyzed modify the flood
operations component of the Oroville Facilities. Modifications to the flood control
operations, including physical changes to Oroville Dam for purposes of flood
management, are outside the purview of FERC and DWR because only USACE has the
authority to change them.

Response NOOO7-2:

As described in SA Article A130, Flood Control, the Settling Parties agree that DWR will
operate the Project in accordance with the rules and regulations prescribed by the
Secretary of the Army pursuant to Section 204 of the Flood Control Act of 1958. This is
consistent with DWR'’s current license for the Project.

! FERC, Oroville Dam FERC Part 12 Report 5 5.5 (Mar. 2005).

2 Division of Safety of Dams (DSOD), Inspections of Dam Reservoir in Certified Status,

Periodic Evaluations of Oroville Dam, dated Feb. 8, 2005; May 17, 2005; Oct. 12, 2005; Jan. 20, 2004;
June 19, 2003; Jan. 29, 2002; June 18, 2002; Nov. 18, 2002; and June 13, 2001.
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While FERC typically has jurisdiction over flood control operations as part of its
licensing authority under Part 4 of the Federal Power Act, 16 United States Code 791

et seq., Congress specifically granted exclusive jurisdiction over flood control operations
at the Oroville Facilities to the Secretary of the Army. In Section 204 of the Flood
Control Act of 1958 (Public Law 85-500, 72 Stat. 297), an appropriation was made to
contribute to the construction cost of Oroville Dam and Reservoir. This appropriation
was made contingent upon an agreement between the State of California and the
Department of the Army for operation of the dam for flood control benefits.

Subsequent to the Flood Control Act of 1958, the Federal Power Commission issued an
Order Amending License for Oroville on January 22, 1964. In that Order, Article 50 was
added to the license, and provides that “operation of the project in the interest of flood
control as provided in Article 32 of the license shall be in accordance with the rules and
regulations to be prescribed by the Secretary of the Army pursuant to Section 204 of the
Flood Control Act of 1958.”

The Secretary of the Army promulgated regulations as required by the Flood Control
Act.* These regulations prescribe the responsibilities and general procedures for flood
control applicable to federal authorized flood control and/or navigation storage projects,
and to non-federal projects that require the Secretary of the Army to prescribe
regulations as a condition of the license, permit or legislation during the planning,
design and construction phases, and throughout the life of the project.”

Response NOOO7-3:

DWR appreciates the interest in the Oroville Facilities Relicensing Project. While the
commenter does not raise issues or concerns appropriate to the environmental analysis
in the DEIR and thus no further response is necessary, the comment is a part of the
permanent record for this Project and has been forwarded to decision makers for
consideration.

% Article 32 states that “[t]he Licensee shall collaborate with the Department of the Army in formulating a
program of operation for the project in the interest of flood control.”

* See 33 Code of Federal Regulations (CFR) 208.11.

® In addition, 33 CFR 209.220(b) provides as follows: Use of storage allocated for flood control or
navigation at reservoirs constructed wholly or in part with federal funds. Regulations prescribed by the
Secretary of the Army in accordance with section 7 of the Flood Control Act of December 22, 1944 (58
Stat. 890; 33 USC 709) are for the purpose of coordinating the operation of the flood control features of
reservoirs constructed wholly or in part with federal funds and other flood control improvements to obtain
the maximum protection from floods which can reasonably be obtained with the proper operation of all
flood control improvements. Proposed regulations are determined by the District Engineer in cooperation
with the persons responsible for the maintenance and operation of the reservoir involved after a detailed
study of the flood problems and the characteristics of the reservoir project. The proposed regulations are
forwarded by the District Engineer through the Division Engineer to the Chief of Engineers for
consideration of the Secretary of the Army. When approved by the Secretary of the Army, these
regulations are published in part 208 of this chapter.
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Feather River at Oroville
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Figure 2. Percent Water Runoff at Oroville throughout 20 century.

Lastly, if the Department assesses the wrong baseline or incompletely considers the significant
impacts that climate change will cause in association to a project, the lead agency could be
susceptible to future litigation on the grounds that climate change was inadequately considered
during the CEQA environmental review process. A growing frequency of California litigation,
including the lawsuit the State Attorney General filed against the City of 3an Bernadino in April
2007, suggests that the omission of the consideration of climate change from CEQA
environmental documentation increases a project’s vulnerability to litigation.

In addition to the concerns stated above, our organization concurs with comments previously
[ submitted to your offices and the Federal Energy Regulatory Commission by Friends of the

* Peaple of the State of California ex rel. Attorney General Edmund G. Brown v, County of San Bernardino, Case
Mo, 88 700329 (San Bemnarding County Superior Court) (filed April 12, 2007)
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RESPONSES TO COMMENTS FROM THE PLANNING AND CONSERVATION
LEAGUE FOUNDATION

Response NOOO8-1:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Climate Change and The Relationship between the Oroville
Facilities and OCAP, for additional information relevant to this comment.

Response NOOO08-2:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Climate Change and The Relationship between the Oroville
Facilities and OCAP, for additional information relevant to this comment.

Response NOOO8-3:

It is not expected that there would be any significant fish loss due to future operational
changes at the Oroville Facilities. However, it should be noted that the $15,000,000
figure referred to in this comment is an amount agreed upon by the settling parties in
the draft Habitat Expansion Agreement (HEA) included in the SA. The HEA was
negotiated with and agreed upon by both the federal and State responsible fisheries
agencies to fully mitigate impacts on steelhead and spring-run Chinook salmon for the
ongoing upstream fish passage blocked by various facilities on the Feather River. The
HEA spells out specific remedies subject to approval by NMFS such that the fisheries
resources will be protected to their satisfaction. In complement to the HEA, the SA also
includes several habitat enhancement plans and programs, including but not limited to
SA Articles A101, Lower Feather River Habitat Improvement Plan; A102, Gravel
Supplementation and Improvement Program; A103, Channel Improvement Program;
A104, Structural Habitat Supplementation and Improvement Program; A105, Fish Weir
Program; and A108, In-stream Flow and Temperature Improvement for Anadromous
Fish.

Response NO0OO8-4:

The commenter identifies an issue that is outside the scope of the DEIR. There is no
change in net water releases from the Oroville Facilities under any of the alternatives.
Flow change impacts of the Proposed Project and FERC Staff Alternatives are limited to
the LFC and are addressed in the DEIR. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and OCAP, for additional
information relevant to this comment.

Response NOOO8-5:

Judge Wanger, in determining the remedy for NRDC v. Dirk Kempthorne, has not
included any changes in operations of the Oroville Facilities. Please see in this FEIR
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Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
OCAP, for additional information relevant to this comment.

Response NOOO8-6:

Modeling studies performed to support the DEIR are sufficient to study future operations
under a wide variety of hydrologic conditions and assumptions. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Climate Change, for additional information relevant to this comment.

Response NOOO8-7:

Modeling studies performed to support the DEIR are sufficient to study future operations
under a wide variety of hydrologic conditions and assumptions. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Climate Change, for additional information relevant to this comment.

Response NOOO8-8:

The DEIR uses the appropriate baseline for the analysis, which for the purpose of the
DEIR is defined by the issuance of the Notice of Preparation. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Climate Change, for additional information relevant to this comment.

Response NO008-9:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Climate Change, for information relevant to this comment.

Response NO0O08-10:

Based on what is currently known, a discussion of regional effects of future climate
change on specific resources in the Project area is presented in the Cumulative Impacts
section (Section 6.2) under the appropriate resource subheadings of the DEIR. For the
purpose of comparing alternatives for the DEIR, it would be speculative to further
analyze potential future operations under purely hypothetical climate change scenarios
beyond the current level of analysis. Please see in this FEIR Chapter 3.0, Master
Responses, The Relationship between the Oroville Facilities and Climate Change, and
The Relationship between the Oroville Facilities and OCAP, for additional information
relevant to this comment.

Response NOO08-11:

Please see in this FEIR Chapter 3.0, Master Responses, The Relationship between the
Oroville Facilities and Climate Change, for information relevant to this comment.
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Response NO0O08-12:

For the purpose of evaluating impacts of the Proposed Project and comparing
alternatives for the DEIR, it would be speculative to further analyze potential future
operations under purely hypothetical climate change scenarios beyond the current level
of analysis. Please see in this FEIR Chapter 3.0, Master Responses, The Relationship
between the Oroville Facilities and Climate Change, for additional information relevant
to this comment.

Response NO0O08-13:

As indicated in the DEIR, Section 3.2.2.6, page 3.2-10, and corroborated by FERC in its
FEIS, USACE has jurisdiction over flood management operations at Lake Oroville, and
this is not subject to, or affected by, the Relicensing process. Please see in this FEIR
Chapter 3.0, Master Responses, The Relationship between the Oroville Facilities and
Climate Change, for additional information relevant to this comment.

Response N0O008-14:

No significant concerns have ever been raised by FERC, the Division of Safety of
Dams, or any federally mandated or State-mandated independent reviews regarding the
adequacy, stability, or structural integrity of the emergency spillway. Past FERC Part 12
and Division of Safety of Dams inspections have concluded that Oroville Dam and
appurtenant structures are “well maintained and operated™ and “judged satisfactory for
continued use™, respectively. In fact, reports of inspections conducted at the high-
water pool, with water on the emergency spillway weir, state that the "emergency
spillway weir remains in good condition”® and that "the gate structure, the weir, chute,
and emergency weir were all without major distress."* Studies undertaken by DWR
have determined that the Oroville Facilities can safely pass the Probable Maximum
Flood (PMF) inflow. As stated in Section 4.2.1.2 of the DEIR, flood operations are
under the purview of USACE and are not subject to FERC jurisdiction as related to
Project No. 2100, and therefore no changes to flood operations are considered in the
Proposed Project and do not require analysis in this EIR.

! FERC, Oroville Dam FERC Part 12 Report 5 5.5 (March 2005).

2 Division of Safety of Dams (DSOD), Inspections of Dam Reservoir in Certified Status, Periodic Evaluations of
Oroville Dam, dated February 8, 2005; May 17, 2005; October 12, 2005; January 20, 2004; June 19, 2003; January
29, 2002; June 18, 2002; November 18, 2002; and June 13, 2001.

8 DSOD, Inspection of Dam Reservoir in Certified Status, Periodic Evaluation of Oroville Darn (May 17, 2005); see
also DSOD, Inspection of Dam Reservoir in Certified Status, Periodic Evaluation of Oroville Dam (June 19, 2005)
("The emergency spillway weir remains in good condition. Where water was against the weir, minor seepage was
observed along the downstream toe and at the construction and lift joints. The seepage is said to be decreasing as
the reservoir level goes down.").

* DSOD, Inspection of Dam Reservoir in Certified Status. Periodic Evaluation of Oroville Dam (June 7,

1993).
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Response NOOO8-15:

The commenter identifies an issue related to operation of the SWP that is outside the
scope of the EIR. The DEIR appropriately considers the potentially significant impacts
of the Proposed Project as it relates to riverine habitat and aquatic species. Please see
in this FEIR Chapter 3.0, Master Responses, The Relationship between the Oroville
Facilities and Climate Change and The Relationship between the Oroville Facilities and
OCAP, for additional information relevant to this comment.
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COMMENTS FROM THE JOINT WATER DISTRICTS

MINASIAN, SPRUANCE, Té‘é‘#a?*“ij.‘:.iﬁ“ﬁ' “jj (590) E0s 0085
A MR
: WILLIAM H. SPRUANCE,

ATTORMNEYS AT Law

A Parnarshin Indhuding Professional Corporations Of Counsal

1681 BIRD STREET QCH#EL;E.LSEXTON.
P.0, BOX 1679 COUN

OROVILLE, CALIFORNIA 959651678

Writer's a-mai; dsteffensonminasaniaw.com

August 21, 2007

Via California Overnight

Henry “Rick” Ramirez

Program Manager, Oroville Facilities Relicensing
California Department of Water Resources

P.O. Box 942826

Sacramento, CA 94236-0001

Dear Mr. Ramirez:

On Monday, August 20, 2007, I sent to you a copy of the Joint Districts’ Commergs on
the Department of Water Resources Draft Environmental Impact Report for the re-licensifgg of
the Oroville Facilities. The Comments refer to the Term Sheet as “Exhibit A", but our orm.nal =
copy, as mailed, did not include Exhibit A. 2 o
Please find included in this mailing the Districts Comments with Term Sheet a as
Exhibit A. There were no changes made to the actual Comments from those sent on Monday the
20", We are simply comecting the inadvertent omission of the Term Sheet from the origin

filing,
Please contact me if you have any questions on this matter.
Sincerely,

MINASIAN, SPRUANCE, MEITH,
SOARES & SEXTONyLLF

By:
DAVID ] &
DISlg

Enclosure

cc:  Joint Water Districts (w/encl.)
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RESPONSES TO COMMENTS FROM THE JOINT WATER DISTRICTS

Responses N0009-1 through NO0O09-37:

This letter is a duplicate of Comment Letter NOOO4. Please see Responses to
Comments NO004-1 through NO004-37.
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