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DRAFT AMENDMENT NUMBER THREE TO


SUISUN MARSH PRESERVATION AGREEMENT

Among

United States Bureau of Reclamation,

California Department of Water Resources,

California Department of Fish and Game, and

Suisun Resource Conservation District

THIS AMENDMENT NUMBER THREE (Amendment Three) to the SUISUN MARSH PRESERVATION AGREEMENT is made this [____]  day of   [____] , 1998, among the United States Bureau of Reclamation (USBR), California Department of Water Resources (DWR), California Department of Fish and Game (DFG), and the Suisun Resource Conservation District (SRCD) (hereinafter referred to collectively as the Parties).  The Parties agree that the Suisun Marsh Preservation Agreement is hereby amended to read in its entirety as follows:


RECITALS

A.  The Parties entered into the Suisun Marsh Preservation Agreement to improve wildlife habitat on Suisun Marsh managed wetlands on March 2, 1987, and subsequently amended the Agreement by letter Amendment One, dated October 14, 1988, and letter Amendment Two, dated March 28, 1994 (hereinafter referred to collectively as the Original Agreement).   A copy of the Original Agreement showing strikeout of the original language and underlining new language of Amendments One, Two, and Three is attached to this Amendment Three as Attachment H.

B.   All the recitals, except C, of the Original Agreement are hereby incorporated in their entirety into this Amendment Three by this reference.  Recital C of the Original Agreement has been superseded by the events described in Recital F of this Amendment.

C.   Article 17 of the Original Agreement provides that it may be amended at any time by mutual agreement of USBR, DWR, DFG, and SRCD.  Article 4 of the Original Agreement requires periodic review of the effectiveness of the protective measures developed under that Agreement and a determination of whether its objectives are being achieved and if adjustments, made by amending it, are needed.  In addition, Article 8(h) of the Original Agreement requires the Parties to renegotiate and amend the Agreement if either the Marsh model predictions or the Delta outflow/salinity relationships upon which the Agreement is based are found to be substantially in error. 

D.
In July 1995
 the Parties agreed to open negotiations to amend the Original Agreement based on Articles 4, 8(h), and 17 of that Agreement and the events and changed conditions described below in Recital F.

E.  The Parties wish to amend the Original Agreement to provide measures that provide soil salinities for improved growth of forage for wildlife on managed wetlands and to meet the objectives of the Original Agreement. 

F.  Since the date of the Original Agreement, the following events and changed conditions have occurred leading the Parties to this third amendment:

1.  On December 15, 1994, federal and State agencies, and urban, agricultural, and environmental groups signed the Principles for Agreement on Bay-Delta Standards Between the State of California and the Federal Government (Principles for Agreement). 

2.  In May 1995, the State Water Resources Control Board adopted the Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (1995 WQCP) which incorporates the Principles for Agreement standards as water quality objectives for the Bay/Delta; and in July 1995, the SWRCB began the water rights hearing process for allocating responsibility for implementing the 1995 objectives.

3.  In November 1988, DWR and USBR began operating the Suisun Marsh Salinity Control Gates (SMSCG).  Evaluation of the SMSCG operation has shown that the gates can effectively reduce salinity in Montezuma Slough and the eastern regions of the Marsh, and to a lesser degree in most of the western regions of the Marsh.  The SMSCG operation has proven to be more effective than was predicted.
4.  Construction of large scale facilities, other than the Initial Facilities and the SMSCG, provided for in the Original Agreement is not needed because: 

a.  Operation of the SMSCG has reduced channel salinities more than was predicted;

b.  The SWRCB 1995 WQCP, when implemented, will require significantly increased Delta outflow over the Delta outflow requirements of Decision 1485 and will result in lower salinity in Suisun Marsh channels than was anticipated when the Original Agreement was negotiated; and 

c.  Model runs of Suisun Marsh channel salinity using the 1995 WQCP outflow objectives have shown:

(1) Channel water salinity standards of the Original Agreement at compliance stations C2, S64, S49, S21, and S42 can be met with operation of the SMSCG except under rare circumstances which are provided for in Article III.

(2) Channel water salinity near stations S97 and S35 can be kept below salinity standards of the Original Agreement most of the time, with exceedences expected only in dry and critical years.

5.  In lieu of large facilities, the Parties identified supplemental actions consistent with the Original Agreement objective to improve Marsh habitat.  These actions, described in Articles VII, VIII, and IX of this Amendment Three, are needed to: (1) improve water and habitat management throughout the Marsh, (2) lower diversion water salinity and soil salinity in the western Marsh, and (3) provide funds to managed wetlands for activities in response to prolonged drought conditions.

6.  The additional actions referenced in Recital F.5 are also justified by experience during the 1987 through 1992 drought.  The consecutive series of Deficiency Periods (defined in Article I) experienced during that drought was not contemplated when the Original Agreement was crafted.  During that drought, the Original Agreement Deficiency Standards would have been triggered more frequently than was originally anticipated, that is, in all but water year 1987.  The 1987-92 drought demonstrated the need for more intensive water and land management, such as the actions referenced in Recital F.5, on managed wetlands during and immediately following extended drought conditions. 

7.  The Parties recognized that the supplemental actions referenced in Recital F.5 may be carried out by SRCD and DFG under the March 1995, U.S. Army Corps of Engineers Regional General Permit No. R20066E98 obtained by SRCD pursuant to the Federal Clean Water Act to permit certain work activities within the Marsh.

8.  Water management plays a pivotal role in achieving soil salinity and habitat goals to benefit waterfowl in Suisun Marsh managed wetlands and many of the additional actions referenced in Recital F.5 are intended to assist in providing such management.

9.  Creek flows entering the northwestern Suisun Marsh affect channel water salinities in this region.  SWP and CVP operations and other diversions upstream of Chipps Island have not affected flow or water quality patterns in creeks north and west of Suisun Marsh.  However, water users in the Marsh watershed have modified creek inflows to the Marsh.  For example, urbanization and land development north and west of the Marsh affect the pattern of creek inflow, sediment, and water quality entering the Marsh.

10.  Increasing Delta outflow (as measured by the Net Delta Outflow Index) above that provided by the 1995 WQCP objectives is not an effective or practical method for controlling channel water salinity in the western Suisun Marsh.

NOW, THEREFORE, in consideration of the mutual obligations in this Amendment Three (Agreement), the Parties agree as follows:


AGREEMENT

Article I.
Definitions.tc \l1 "Article I.
Definitions.
A.
1995 WQCP shall mean the State Water Resources Control Board 1995 Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary adopted in May 1995.

B.
"Construction Season" shall mean the period February 1, to October 1.

C.
Control Season shall mean the period September 1 of any year through May 31 of the following year.

D.
"Compliance Station" shall mean a location as listed in Table 1 and shown in Figure 1.

E.
Channel Water Salinity shall mean salinity of water on the exterior side of the levees.

F.
"Deficiency Period" shall mean (1) a Critical Year following a Dry or Critical Year; or (2) a Dry Year following a year in which the Four Basin Index was less than 11.35 MAF; or (3) the second consecutive Dry Year following a Critical Year.  The determination of a Deficiency Period is made using the prior years final Water Year Type determination and a Forecast of the current years Water Year Type; and remains in effect until a subsequent water year is other than a Dry or Critical water year as announced on May 31 by DWR and USBR as the final water year determination.

G.
"Delta" shall mean the Sacramento-San Joaquin Delta as it is presently defined in Section 12220 of the Water Code.

H.
"Electrical Conductivity" (EC) shall mean the electrical conductivity of a water sample measured in millimhos per centimeter (mmhos/cm) corrected to a standard temperature of 25 degree Celsius (which is the same as specific conductance expressed as milliSiemens/cm) determined in accordance with procedures set forth in the publication entitled, "Standard Methods of Examination of Water and Waste Water", published jointly by the American Public Health Association, the American Water Works Association, and the Water Pollution Control Federation, 19th Edition, 1995, including such revisions thereof as may be made subsequent to the date of this Agreement which are approved in writing by the Parties. 

I.
Existing Facilities shall mean the Initial Facilities, Suisun Marsh Salinity Control Gates (SMSCG, also referred to as the Montezuma Slough Control Structure), Cygnus Unit, and Lower Joice Island Unit with fish screen, as described in Article VIII and Attachment A.

J.
"Exterior Levees" shall mean levees which protect the Marsh against inundation and uncontrolled flooding and are identified in the "Suisun Marsh Levee Evaluation" report dated February 1983, prepared by Ramlit Associates for the United States Corps of Engineers.

K.
"Four Basin Index" or Sacramento River Index shall mean the sum of the unimpaired runoff in the Water Year as published in California Department of Water Resources Bulletin 120 for the following locations:  Sacramento River above Bend Bridge, near Red Bluff; Feather River, total unimpaired inflow to Oroville Reservoir; Yuba River at Smartville; American River, total unimpaired inflow to Folsom Reservoir.

L.
Individual Ownership Management Plan(s), also known as Individual Ownership Adaptive Management Habitat Plan(s) shall mean the plan(s) prepared by SRCD consisting of a water management program for each managed wetland in private ownership within the Marsh primary management area and includes site specific information to enable effective and efficient management of these lands.  The plans are authorized pursuant to the Suisun Marsh Preservation Act of 1977, section 29413 of the Public Resources Code.

M.
"Individual Ownership" shall mean separate, privately owned parcels of land in the Marsh, other than those on Roe, Ryer, Freeman, and Snag Islands or the owners thereof.  Contiguous parcels owned by the same legal entity comprise a single Individual Ownership.

N.
"Initial Facilities" shall mean the facilities for the Roaring River Slough Unit, the Goodyear Slough Outfall, and the Morrow Island Distribution System constructed pursuant to the contract of December 18, 1978.

O.
Forecast shall mean a preliminary determination of the Water Year Type made by DWR at the beginning of each February, March, April, and May and published in DWR Bulletin 120, Water Conditions in California.

P.
"Marsh" shall mean the Suisun Marsh as it is presently defined in Section 29101 of the Public Resources Code.

Q.
"Marsh Model" shall mean the DWR Delta Simulation Model (Suisun Marsh Version 8.A (1996)) consisting of hydrodynamic, salinity transport, and managed wetland operations.  The computer model was; (1) originally developed by Hugo Fischer, Inc., as MRSHFLO and MRSHQAL under contract with USBR; (2) modified by USBR and DWR for the Original Agreement ; (3) incorporated into the Fischer Delta Model (Version 7E) by Flow Science, Inc.; and (4) modified to its current version by DWR, Suisun Marsh Branch.

R.
"Monitoring Station" shall mean a location as listed in Table 2 and shown in Figure 1.

S.
"Net Delta Outflow Index" shall mean an index of Net Delta outflow computed daily by USBR and DWR, as described on page 25 of the 1995 WQCP, prepared by SWRCB.  (See Attachment C.)

T.
"Plan of Protection" or Plan shall mean the plan prepared by DWR dated February 1984 to mitigate the effects of the CVP and SWP and other diverters upstream of Chipps Island. 

U.
"Water Year" or "Year" shall mean the period October 1 of any year through September 30 of the following year.

V.
 Water Year Type (i.e., Wet Year, Above Normal Year, Below Normal Year, Dry Year and Critical Year) are defined by Footnote 3 for Table 3 of the 1995 WQCP (p.23).  (See Attachment D.)

Article II.
Objectivestc \l1 "Article II.
Objectives
The objectives of this Agreement are:

A.
To assure that USBR and DWR maintain a dependable water supply of adequate quantity and quality within the Marsh to mitigate the adverse effects on the Marsh of the CVP and SWP and a portion of the adverse effects of the other upstream diversions.

B.
To improve Marsh wildlife habitat to the extent that such improvement is compatible with other CVP and SWP purposes;

C.
To define the scope of the obligations of USBR and DWR to provide the water supply, distribution, redistribution, and management facilities; and supplemental actions necessary to accomplish the objectives in A and B; and

D.
To assure that USBR and DWR recognize that the water users within the Marsh have been diverting and will continue to divert water for wildlife habitat management within the Marsh.

Article III.
Channel Water Salinity Standards

1. The channel water salinity standards to be met under this Agreement are shown in Table 1.

TABLE 1.   SUISUN MARSH CHANNEL WATER STANDARDS1
Compliance Location
Interagency Station Number 2
Description
Time Period
Value

EASTERN MARSH

Sacramento River

at Collinsville

Montezuma Slough at National Steel

Montezuma Slough near Beldon Landing
C-2

(RSAC081)

S-64

(SLMZU25)

S-49

(SLMZU11)
Maximum monthly average of both daily high tide Electrical Conductivity (EC) values (mmhos/cm)
All Water Year Types 3
October

Nov. - Dec.

January

February - March

April - May
19.0 EC

15.5

12.5

 8.0

11.0

WESTERN MARSH

Chadbourne Slough at Sunrise Duck Club

Suisun Slough, 300 feet south of Volanti Slough
S-21 

(SLCBN1)

S-42

(SLSUS12)
Maximum monthly average of both daily high tide Electrical Conductivity (EC) values (mmhos/cm)


All Water Year Types, unless a Deficiency Period, then apply Standards below.

October

November

December

January

February - March

April -May

_______________

Deficiency Period

October

November

December - March

April

May
19.0 EC

16.5

15.5

12.5

 8.0

11.0

________

19.0 EC

16.5

15.6

14.0

12.5

1. The Parties recognize that lower channel salinity will be present at some Compliance Stations due to the salinity gradient within the Marsh.

2. 
Parenthetical contains  the River Kilometer Index station number.  See Figure 1 for locations.

3.
During Deficiency Periods a good faith effort will be made to meet the Standards in Table 1 at the 

eastern Marsh stations C-2, S-64, and S-49 and the following conditions apply: 

a.
If the Standards are not met in one or two months during a Control Season at one or more of the eastern stations, the Parties agree to waive the Standards during these months.

b. 
If the Standards are not met for more than 2 months during a Control Season at one or more of the eastern stations, the Parties agree to waive the Standards during these months and the Drought Response Fund will be deemed triggered and funded as provided in Article VIIB.

c.  
If the Standards are not met for more than 4 months in any two consecutive Control Seasons at one or more of the eastern stations, the Parties agree that the basis for this Agreement is in error and will initiate discussions to amend the Agreement as provided for in Article XV.
THIS PAGE LEFT BLANK TO INSERT FIGURE 1
MAP OF SUISUN BAY AND MARSH COMPLIANCE AND MONITORING STATION

B.  If structural impairments causing repairs of the SMSCG result in a prolonged outage such that it is inoperable and meeting provisions of this Article is not possible the Parties agree to waive the Table 1 standards until the month following completion of repairs.  In any structural failure causing SMSCG inoperation, DWR and USBR shall repair the SMSCG as quickly as reasonably possible.

C.  If SMSCG operations are significantly changed by regulatory actions, making it infeasible to meet Table 1, the Parties agree that this represents a significant project modification and will: (1) initiate discussions to amend this Agreement, (2) continue operating the SMSCG to the extent possible to accomplish the purposes of this Agreement, including a good faith effort to meet the standards in Table 1, and (3) waive enforcement of Table 1 standards during the period of contract renegotiation. 

D.  USBR and DWR will operate the Initial Facilities and the SMSCG for the purposes of meeting the channel water salinity standards in this Article, and to the extent feasible, achieving similar channel water salinity at Monitoring Stations S-35 and S-97.

tc \l1 "Article III.
Channel Water Salinity StandardsThe channel water salinity standards to be met under this Agreement are shown in Table 1.TABLE 1.   SUISUN MARSH CHANNEL WATER STANDARDS1Compliance LocationInteragency Station Number 2DescriptionTime PeriodValueEASTERN MARSHSacramento Riverat CollinsvilleMontezuma Slough at National SteelMontezuma Slough near Beldon LandingC-2(RSAC081)S-64(SLMZU25)S-49(SLMZU11)Maximum monthly average of both daily high tide Electrical Conductivity (EC) values (mmhos/cm)All Water Year Types 3OctoberNov. - Dec.JanuaryFebruary - MarchApril - May19.0 EC15.512.5 8.011.0WESTERN MARSHChadbourne Slough at Sunrise Duck ClubSuisun Slough, 300 feet south of Volanti SloughS-21 (SLCBN1)S-42(SLSUS12)Maximum monthly average of both daily high tide Electrical Conductivity (EC) values (mmhos/cm)All Water Year Types, unless a Deficiency Period, then apply Standards below.OctoberNovemberDecemberJanuaryFebruary - MarchApril -May_______________Deficiency PeriodOctoberNovemberDecember - MarchAprilMay19.0 EC16.515.512.5 8.011.0________19.0 EC16.515.614.012.5The Parties recognize that lower channel salinity will be present at some Compliance Stations due to the salinity gradient within the Marsh.2. 
Parenthetical contains  the River Kilometer Index station number.  See Figure 1 for locations.3.
During Deficiency Periods a good faith effort will be made to meet the Standards in Table 1 at the eastern Marsh stations C-2, S-64, and S-49 and the following conditions apply: a.
If the Standards are not met in one or two months during a Control Season at one or more of the eastern stations, the Parties agree to waive the Standards during these months.b. 
If the Standards are not met for more than 2 months during a Control Season at one or more of the eastern stations, the Parties agree to waive the Standards during these months and the Drought Response Fund will be deemed triggered and funded as provided in Article VIIB.c.  
If the Standards are not met for more than 4 months in any two consecutive Control Seasons at one or more of the eastern stations, the Parties agree that the basis for this Agreement is in error and will initiate discussions to amend the Agreement as provided for in Article XV.THIS PAGE LEFT BLANK TO INSERT FIGURE 1MAP OF SUISUN BAY AND MARSH COMPLIANCE AND MONITORING STATIONB.  If structural impairments causing repairs of the SMSCG result in a prolonged outage such that it is inoperable and meeting provisions of this Article is not possible the Parties agree to waive the Table 1 standards until the month following completion of repairs.  In any structural failure causing SMSCG inoperation, DWR and USBR shall repair the SMSCG as quickly as reasonably possible.C.  If SMSCG operations are significantly changed by regulatory actions, making it infeasible to meet Table 1, the Parties agree that this represents a significant project modification and will: (1) initiate discussions to amend this Agreement, (2) continue operating the SMSCG to the extent possible to accomplish the purposes of this Agreement, including a good faith effort to meet the standards in Table 1, and (3) waive enforcement of Table 1 standards during the period of contract renegotiation. D.  USBR and DWR will operate the Initial Facilities and the SMSCG for the purposes of meeting the channel water salinity standards in this Article, and to the extent feasible, achieving similar channel water salinity at Monitoring Stations S-35 and S-97.E.  The Initial Facilities and the SMSCG will be operated, and actions required by this Agreement will be taken, to provide lower channel water salinities in the Marsh than  those specified in Table 1 but only so far as such operations or actions significantly benefit wildlife habitat, do not create a need for additional upstream water releases, do not limit exports, do not harm fishery resources, and do not require that the SMSCG stoplogs remain in place beyond the time otherwise required to meet this Agreement.  The Coordination Committee (described in Article XIII) will discuss the significance of potential impacts to fishery and wildlife resources attributed to SMSCG operations or other actions required by this Agreement before any changes are made to such SMSCG operations or actions.

Article IV.
Review of Operationstc \l1 "Article IV.
Review of Operations
A.
Every fifth year after this Agreement is executed the Parties will review the effectiveness of the forecasting and planning tools, operations, facilities, and actions taken pursuant to this Agreement.  The purpose of the review will be to determine if objectives of this Agreement are being achieved and if any adjustments are needed.  Information on the relationships among water salinity, soil water salinity, and plant salinity tolerance gained from the Marsh monitoring program, effectiveness of the implementation of the revised Individual Ownership Management Plans, and performance and accuracy of the Marsh Model shall be considered during the review.  Results of the review will be considered to determine whether a need exists to amend this Agreement to achieve the Agreement objectives. 

B.
Any necessary adjustments will be made by amending this Agreement, the Suisun Marsh Mitigation Agreement, or the Suisun Marsh Monitoring Agreement.

Article V.
Monitoringtc \l1 "Article V.
Monitoring
A.
DWR and DFG will monitor and report on surface water and soil water qualities, water elevations, marsh vegetation and wildlife species in accordance with the Monitoring Agreement among DWR, DFG, and USBR to provide for monitoring in the Marsh dated March 2, 1987 (Monitoring Agreement) or as it may be amended.  Monitoring Stations for the Suisun Marsh are listed in Table 2 Suisun Marsh Monitoring Stations and shown in Figure 1.

B.
The Parties shall amend the Monitoring Agreement  to include monitoring of activities required by this Agreement and to include SRCD as a participant in the Monitoring Agreement and monitoring program.

C.
The monitoring program shall include stage and channel water salinity monitoring at Goodyear Slough at Morrow Island Clubhouse (S-35) and at Cordelia Slough at Ibis Club (S-97).  The monitoring stations at S-97 and S-35 are important indicators of Western Marsh salinity conditions and will be used in determining certain actions under this Agreement, including September operation of the SMSCG described in Article VIII.A.4, and triggering the Drought Response Fund described in 

Article VII.B.

TABLE 2.   SUISUN MARSH MONITORING STATIONS

Monitoring

Location
Interagency Station Number  

(River Kilometer Index)
Monitoring

Parameters
Used as a Trigger

for Actions

Goodyear Slough at Goodyear Slough Outfall

Hill Slough at Grizzly Island Road

Green Valley Creek above Interstate 80

Suisun Creek at Cordelia Road

Goodyear Slough at Morrow Island Club

Boynton Slough near SP tracks

Hunter Cut at Montezuma Slough

Montezuma Slough at Roaring River Distribution System

East end of Roaring River Distribution System at Hammond Pond

Cordelia Slough at Ibis Club

Suisun Slough at Godfather
A-96

(SLGYR008)

S-4

(SLHIL002)

S-10

(CRGHV002)

S-15

(CRSUS004)

S-35

(SLGYR003)

S-40

(SLBTN005)

S-54

(SLMZU003)

S-71

(SLMZU029)

S-72

(SLRAR000)

S-97

(SLCRD006)

T-20

(SLSUS001)
Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Stage/Flow

Stage/Flow

Stage/Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Stage/Electrical Conductivity (EC)

Electrical Conductivity (EC)
SMSCG Operation

Drought Response Fund

Drought Response Fund



Article VI.
Mitigationtc \l1 "Article VI.
Mitigation
A.  USBR, DWR, and DFG shall provide wetlands mitigation specified in the Suisun Marsh Mitigation Agreement among DWR, DFG and USBR, dated March 2, 1987, or as it may be amended, and in accordance with applicable U.S. Army Corps of Engineers permits and biological opinions required for activities in the Marsh.  The mitigation will provide multispecies habitat for:

1.  the adverse impacts on wetland habitat, listed and sensitive species, and waterfowl in the Suisun Marsh resulting from implementing actions and construction required under this Agreement, and 

2.   adverse effects on Roe, Ryer, Snag, and Freeman Islands resulting from upstream water diversions. 

B.  The Environmental Coordination Advisory Team, established under Article XIII, will ensure compliance with mitigation requirements of the Agreement and related permits and biological opinions.

Article VII.
Funds for Managed Wetland Improvements and Drought Response 

tc \l1 "Article VII.
Funds for Managed Wetland Improvements and Drought Response 
A.
Managed Wetland Improvement Fund

The fund shall consist of two cost share programs for needed improvements as defined in the Individual Ownership Management Plans.  The type of needed improvement will define whether the 75:25 cost share program described in subarticle A.1 or the 50:50 cost share program described in subarticle A.2 applies. Article IX describes requirements to receive payment for these programs.

1.
75:25 Cost Share Program: USBR and DWR will reimburse each Individual Ownership through SRCD seventy five (75) percent of the initial cost of purchasing and installing additional larger, or relocated discharge facilities (pumps and gates) regardless of when the facilities were approved for payment, other than those provided for in I through V of Attachment A, necessary to enable the Individual Ownership to implement their Individual Ownership Management Plan.  The reimbursement obligation of USBR and DWR under this cost share program shall only be used for discharge gates, culverts, flashboard risers, and pumps identified as needed improvements in the engineering level Individual Ownership Management Plan prepared for the property by SRCD, approved by DFG, reviewed by USBR and DWR, and certified by the San Francisco Bay Conservation and Development Commission (BCDC).  Funds of this program will not be used for maintenance of structures or fish screens.

2.
50:50 Cost Share Program: USBR and DWR will reimburse each Individual Ownership through SRCD fifty (50) percent of the cost of the following activities and expenses (the maximum annual reimbursement of costs per ownership will be based on criteria developed by the SRCD Board of Directors):

a.
Cleaning, widening, and deepening primary and secondary ditch systems to convey drainage water to stationary and/or portable drain pumps and drainage structures required to perfect the 30 day flood and drain cycles.

b.
Adding or cleaning spreader ditches from pond bottom sinks and large poorly drained areas to primary and secondary drainage ditches.

c.
Raising pond bottom sinks to prevent standing water, reduce evaporation and effectively drain these areas.

d.
To offset electric and fuel costs for portable pumps, stationary diversion and drainage pumps for leach cycles and for fish screen energy costs.

e.
Coring of interior levees.

B.
Drought Response Fund

1.
The purpose of the Drought Response Fund is to compensate landowners, including DFG for lands it manages in the Marsh, who, because of drought conditions, have no alternative but to apply higher salinity channel water and must more intensively manage these lands.

2.
During any year that drought response criteria, as described in B.3, trigger the need for drought response activities and for one additional year beyond the last year of drought response, DWR and USBR shall provide funding and payment as described in Article IX.



3.
Drought response criteria and allocation of funding: 

The following drought response criteria are based on a frequency of monthly occurrence of salinity values above Table 1 standards, specifically a 40% frequency (2 out of 5 months) and 1.0 mS/cm exceedence over Table 1 values.  These criteria are intended to represent probable drought impact on accumulated soil salinity.

a.
Drought response criteria and funding shall occur in any of the following three conditions:

(1) Deficiency Period is in effect and trigger Values of Table 3 are exceeded at Monitoring Stations S-35 or S-97 when ownerships are filling from affected sloughs or channels in any two or more of the following months: October, February, March, April, or May.  

or

(2) Deficiency Period has been in effect for more than one year and trigger Values of Table 3 are exceeded at any Compliance Station from Table 1 when ownerships are filling from affected sloughs or channels in any two or more of the following months: October, February, March,  April, or May. 

or

(3) During a Deficiency Period the conditions occur as described in Article III,  Footnote 3 of Table 1.

b.
If condition a(1) occurs, then SRCD shall allocate all drought response funds to the western Suisun Marsh. If conditions a(2) or a(3) occur, then SRCD shall allocate at least 75 percent of the drought response funds to the western Suisun Marsh and may allocate up to 25 percent of the drought response funds to the eastern Suisun Marsh.  For purposes of this section the western Suisun Marsh includes all lands that divert water from sloughs west of Suisun Slough, but not including Suisun Slough.  SRCD shall consider recommendations and data provided by the Water Manager (see Article VIII) to determine allocation of the drought response funds to the Individual Ownerships.  When the trigger values are exceeded the Water Manager may monitor channel salinity adjacent to Individual Ownership fill facilities to assist SRCD to determine affected lands and the need for funding.

Table 3.  Drought Response Trigger Valuestc \l2 "Table 3.  Drought Response Trigger Values
Month
Trigger Value (EC) mmhos/cm

Oct
20.0

Feb
9.0

Mar
9.0

Apr
12.0

May
12.0

4.
Drought funds are to be used for drought response activities including but not limited to: discing, ditching, seeding of marsh plants, and pump operation costs.

5. 
The Parties agree that the habitat on managed wetlands in the northwestern Marsh would benefit from increased flows into Green Valley Creek obtained from construction of an intertie from the Fairfield-Suisun Sewer District Wastewater Treatment Plant to Green Valley Creek.  The FSSD intertie would provide surplus
 treated effluent to Green Valley Creek to lower channel salinity in the northwestern Marsh.  This construction, however, is dependent on obtaining an agreement with FSSD for the use of the surplus treated effluent and the funding of construction.  The Parties attempted such an agreement at the time of executing Amendment Three but were unsuccessful. Because of the benefits to the Marsh and as mitigation for indirect impacts from the SWP and CVP to areas other than the Western Marsh, the Parties agree to pursue such an agreement in the future.

Article VIII.
Construction and Operation of Facilities and Implementation of Actionstc \l1 "Article VIII.
Construction and Operation of Facilities and Implementation of Actions
A.
Construction and Operation of Existing Facilities

1.
DWR and USBR shall construct the fish screen for  the Lower Joice Island Unit which, after testing of the screen is completed, will become the property of the Individual Ownership which will have responsibility for operation and maintenance.  Upon completion of testing DWR and USBR shall have no further responsibilities or costs associated with the fish screen.  SRCD may assist the Ownership in operation and maintenance under the Water Manager Program.  

2.
DWR and USBR shall construct, operate, and maintain a fish screen on the intake of the Morrow Island Distribution System.

3.
USBR and DWR shall provide funds to SRCD for realigning and stabilizing 20 turnouts from the Roaring River Slough Unit to improve water management on Individual Ownerships and DFG lands.  SRCD shall coordinate construction of improvements with DWR.

4.
DWR and USBR shall operate the SMSCG in September when the 7-day running average mean daily high tide salinity in September at any compliance station or at the S-35 Monitoring Station is 17.0 mS/cm or greater.  The running averages for September 1-6 will be determined using salinity data from the last 6 days of August.

B.
Additional Actions

SRCD shall, as soon as practicable, implement the actions described in this subarticle.  The actions may be implemented concurrently and the listing below does not indicate any required order of implementation.  Certain responsibilities related to the activities are further described in Attachment B.  DWR and USBR funding and SRCD requirements for payment for these actions are described in Article IX .

1.
WATER MANAGER PROGRAM tc \l1 "1.
WATER MANAGER PROGRAM 
SRCD shall institute a Water Manager Program and employ support staff to help coordinate and improve water management practices on Individual Ownerships throughout the Marsh.  The Water Manager Program shall include, but not be limited to, the following services or duties throughout the Marsh:

a.
Improve habitat and water management by:

(1) Overseeing compliance with Individual Ownership Management Plans;

(2) Obtaining agreements between landowners and SRCD for coordinated water management;

(3) Monitoring the operation and maintenance of fish screens;

(4) Checking applied water and soil salinities; and

(5) Promoting efficient use of available channel water to protect and maximize the beneficial uses for habitat.

b.
Improve flooding and leaching abilities on managed wetlands by:


(1) Operating diversion and drain facilities, as permitted by landowners, to perform more effective leach cycles; and

(2) Implementing the portable pump pool program, which is described in subarticle B.3.  

c.   Recommend habitat improvements and water management techniques.

2.
JOINT‑USE FACILITIEStc \l1 "2.
JOINT‑USE FACILITIES
a.  SRCD shall construct Joint-Use Facilities in coordination with the Water Manager Program to improve water management among adjacent landowners by obtaining agreements with landowners and constructing or improving water control facilities that are used between two or more properties.  

b.  Joint-Use Facilities that could be constructed include: new circulation ditches, interior intake and discharge structures, and new exterior drainage gates.  Actions that could be taken to improve Joint-Use Facilities include:  coring or topping of common interior levees and cleaning drainage and circulation ditches.  Joint-Use Facilities do not include exterior levees.

c.  SRCD shall construct the Joint-Use Facilities and perform the following actions.  If SRCD determines other actions are needed than listed below, it shall notify the other Parties and obtain their concurrence before implementing the action.

(1) Identify Individual Ownerships that will benefit from construction or improvement of Joint-Use Facilities;

(2) Prior to funding construction or improvement of a Joint-Use Facility, SRCD shall require Individual Ownerships, and if appropriate DFG, to enter into a Joint‑Use Facility agreement with SRCD.  Joint-Use Facility agreements will require property owners to fund maintenance costs of the completed Facility and to maintain the Facility so it will continue to operate as designed. (See Attachment F);

(3) Prior to construction, submit to DFG, DWR, and USBR a description and cost estimate for the Joint-Use Facility construction project for review of consistency with the purposes of this subarticle;

(4) Fund construction and improvement of a Joint-Use Facility,  including costs to obtain permits or to prepare environmental documents necessary for the work.

(5) Plan and secure construction agreements and environmental documents for construction of Joint-Use Facilities before commencing construction;

(6) Oversee construction and improvements of joint‑use facilities; and

(7) With assistance from DFG, inspect for any endangered species before construction commences.

3.  PORTABLE PUMPS FOR DIVERSIONS AND DRAINAGE PROGRAMtc \l1 "3.  PORTABLE PUMPS FOR DIVERSIONS AND DRAINAGE PROGRAM
a.  This Program will be implemented in coordination with the Water Manager Program.  The Water Manager, under SRCDs direction, will use twenty diesel-powered portable pumps provided by this Program for the benefit of Marsh managed wetlands to provide lower salinity water during low tide diversions and better removal of soil salts during drainage.  The pumps shall be moved throughout the Marsh to provide the most benefit as determined by the Water Manager to obtain an effective leach.  The Water Manager will be responsible for assuring that any pumps used for diverting water from the exterior sloughs have attached appropriate fish screens.

b.  SRCD shall oversee the operation and maintenance of the portable pumps and fish screens.

c.  SRCD shall make the pumps and screens available for both diverting and draining operations on Individual Ownerships and DFG lands, as described below:

(1) Portable pumps with fish screens will be provided as available for diverting water onto the managed wetlands during low tides to bring lower salinity water of the sloughs onto these lands.   All portable pumps used for intake diversions are required to have fish screens attached during use.

(2) Portable pumps to drain ponds:  

(a) In those managed areas of low pond bottom elevations, portable pumps will be used to effectively remove or accelerate the drainage of high saline soil water and to facilitate the ability to flood and drain within 30 days.  Most of the Marsh can tidally drain if mean pond bottom elevation (MLLW at the Golden Gate) is 2.7 feet or higher.  The controlling elevation becomes 3.3 feet in the northwest corner of the Marsh due to silting of the sloughs.

(b) The entire Suisun Marsh will benefit from portable pumps for drainage where: the mean pond bottom elevation of the wetlands are lower than the elevations stated above, and pumps are needed to drain and leach the property, and to drain isolated low wetlands to remove barren spots with high soil salts;  the lowest tides do not have enough dwell time to permit tidal drainage; or pumping is necessary to avoid evaporative salt build up throughout the soil profile.

tc \l2 "
4.  UPDATING OF EXISTING MANAGEMENT PLANStc \l1 "4.  UPDATING OF EXISTING MANAGEMENT PLANS
a.  SRCD shall prepare updated Individual Ownership Management Plans to provide Individual Ownership landowners with information needed to flood and drain within 30 days (a 30 day flood/drain cycle)  to lower soil salinity.  Each Plan shall include the following information:

(1) Description and location of existing facilities

(2) Description and location of new facilities

(3) Description and location of needed improvements

(4) Soil classification maps

(5) A management strategy

(6) Vegetation Identification Booklet

(7) Suisun Marsh facility standards 

(8) Elevation on water control facilities with relationship to tidal datum.

b.  Upon completion of each Plan, SRCD shall provide a copy of the Plan to DWR and USBR.

C.
Descriptions of facilities and actions under this Article will be furnished to the Coordination Committee, described in Article XIII,  for review and comments.  Comments must be provided within 30 working days of receipt of the description.  

D.
If an Individual Ownership or DFG is unable to flood and drain within a thirty-day period due to either the design, construction, or operation of the Existing Facilities and, if the 30-day flood and drain capacity is necessary for that Individual Ownership or DFG to achieve adequate levels of waterfowl food production, then USBR and DWR shall modify the Existing Facilities or their operation as is necessary  in accordance with subarticle VIII.C.  

E.
The responsibility for planning, environmental documentation, implementation, funding, operation and maintenance of facilities and actions implemented shall be as listed in Attachment B.  USBR and DWR share responsibility for funding of Attachment B responsibilities in accordance with Articles XII and XXVII.  

Article IX.
Funding Amount and Payment to SRCD for SMPA Activities

A.
For activities undertaken by SRCD and DWR pursuant to Articles VII, VIII, and XVI of this Agreement and its amendments, DWR and USBR shall provide funds, paid through DWR, in accordance with Articles XII and XXVII, to SRCD by payment methods described in this Article:

1.  DWR shall make payments to SRCD not more frequently than monthly for the actions and programs required under this Agreement, following the receipt by DWR of SRCDs itemized invoice for work performed and, where applicable, a completed Application Package for Reimbursement as shown in Attachment E or Joint Use Facilities Agreement as shown in Attachment F.  Invoices must be identified by contract number B-56323-03 and appropriate Work Order Number and addressed to:

Department of Water Resources

Attn:  Suisun Marsh Branch Program Manager

3251 S Street

Sacramento, CA 95816

2.  Where necessary, other agreements may be executed to implement the specific actions and programs required under this Agreement.  Such agreements shall not increase the funding available for these actions and programs unless all Parties agree to an increase and have appropriately amended this Agreement.  Such agreements shall provide that DWR and USBR shall make payments to SRCD as in A.1 above and will include, where appropriate, provisions for progress payments to SRCD.

3.  DWR and USBR authorize SRCD to process Agreements for Reimbursement as shown in Attachment E and Joint Use Facilities Agreements as shown in Attachment F.

4.  DWR and USBR may take actions they deem necessary to verify compliance with requirements of this Article, including the right to inspect installed facilities, the right to audit accounts relating to the facilities, and the right to protect its interest in case of default.

B. In partial fulfillment of its mitigation requirements to SRCD, DWR and USBR shall provide a one time payment of $70,000 to SRCD upon execution of Amendment Three. 

 
1.  SRCD shall use this payment for start-up costs of the Water Manager Program and the Portable Pumps Program.

2.  SRCD shall document and report these expenditures to DWR and USBR in the quarterly progress reports required below under subarticle D.  If SRCD uses these monies for purposes not in accordance with this subarticle, SRCD shall repay to DWR and USBR the amount expended with interest at the rate of 10 percent per annum calculated from the date payment was provided to SRCD. 

C.
Maximum funding from DWR and USBR to SRCD for actions specifically described in Articles VII and VIII, shall be:

1.   Managed Wetland Improvement Fund:

1. The maximum obligation of USBR and DWR, shared in accordance with Articles XII and XXVII, for the Managed Wetland Improvement Fund under Article VII.A shall not exceed $2,000,000 (two million in 1997 dollars and not adjusted for inflation) plus the remaining funds provided for under the Original Agreement which are based on 1985 dollars and adjusted for inflation using the Engineering News-Records cost indexes.

2. The Individual Ownership and SRCD shall enter into an agreement that requires the Individual Ownership(s) to either implement the "needed practices" identified in its Individual Ownership Management Plan for the useful life of the facility or repay to DWR and USBR the amount reimbursed plus interest at the rate of 10 percent per annum calculated from the date payment was provided to the Individual Ownership.
c. 
If funds are taken back from a defaulting Individual Ownership as described above under subarticle C.1.b, the funds will be available to reimburse other Individual Ownerships.
d. 
Prior to payment, SRCD shall provide to DWR and USBR a completed Application Package for Reimbursement as shown in Attachment E.

e.
Expenditures for Wetland Improvement Fund shall be charged to Work Order Number 1383-0651.

2. Drought Response Fund:

a.
$72,000 per year, adjusted for inflation as provided below by subarticle F, and shared in accordance with Articles XII and XXVII, shall be paid to SRCD for payment to private landowners and to DFG for drought response activities on adversely affected lands.  Of the $72,000, SRCD shall reserve $10,000 for DFG drought response activities. 

b.
The $72,000 in subarticle (a), as adjusted for inflation, will be decreased by $22,000 per year, or some lesser amount as agreed to based on the quantity of land no longer required to be more intensively managed, if increased flows into Green Valley Creek are obtained from construction of an intertie from Fairfield-Suisun Sewer District Wastewater Treatment Plant or some other source.

3. Expenditures for Drought Response Fund shall be charged to Work Order Number 1383-0652.
3. Water Manager Program:

a.  Maximum amount expended the first year of the program, commencing upon execution of this Agreement, shall be $160,000, adjusted for inflation as provided below by subarticle F, including funds provided pursuant to subarticle B. 

b.  Maximum amount expended the second year and each year thereafter the program continues shall be $140,000, adjusted for inflation as provided below by subarticle F.

c.  DWR shall make monthly payments based on itemized invoices which include, but not limited to, labor, equipment, materials, travel, overhead costs, and SRCDs administrative fee of 5 percent.   SRCDs estimated annual budget for this Program is shown below:

[INSERT ESTIMATED BUDGET (show estimated annual costs for activities described in Article VIII.B.1.]

d.
Expenditures for Water Manager Program shall be charged to Work Order Number 1383-0653.

4.  Joint-Use Facilities:

a.  Maximum amount expended for this action shall be $1,700,000, adjusted for inflation as provided below by subarticle F.

b.  DWR shall make payments based upon the Joint-Use Facility constructed as described in Article VIII.B.2, SRCDs itemized invoices, and fulfillment of requirements in Article VIII.B.2.

c.  The Individual Ownership and SRCD shall enter into an agreement that requires the Individual Ownership(s) to either maintain the Joint-Use Facilities for the useful life of the facility or repay to DWR and USBR the amount paid plus interest at the rate of 10 percent per annum calculated from the date payment was provided to the Individual Ownership.  SRCD shall be responsible for enforcing this provision for the benefit of DWR and USBR.

d. If funds are taken back from a defaulting Individual Ownership as described above under subarticle C.4.c, the funds will be available to fund other Joint-Use Facilities.

e.  Expenditures for Joint-Use Facilities shall be charged to Work Order Number 1383-0654.

5.  Portable Pumps and Fish Screens for Diversions and Drainage:

a.  Except as allowed by subarticle C.5.b, the maximum amount expended shall be $400,000 for 20 portable pumps and $100,000 for 20 fish screens required for intake pumps, including funds provided pursuant to subarticle B. 

b.  Upon agreement of the parties, the funding shall be increased by an amount needed to purchase an additional 20 portable pumps and 20 fish screens.

c.  DWR shall make payments based on SRCDs itemized invoice identifying the costs of each pump and fish screen.  The estimated cost for each pump is $20,000 and each fish screen is $5,000.

d.  Expenditures for Portable Pumps and Fish Screens for Diversion and Drainage shall be charged to Work Order Number 1383-0655.
6.  Updating Existing Management Plans:

a.  The maximum amount expended under this program shall be $75,000 of which DWR and USBR have paid $18,800 prior to this Amendment Three.  In addition, prior to this Amendment, the USBR provided $56,200 to SRCD as payment for this program.  DWR shall provide $33,720 to reimburse USBR for DWRs share of this program as provided by Article XII.

b.  Expenditures for Updating Management Plans shall be charged to Work Order Number 1383-0656.

7.
Improvements to Roaring River Slough Unit Turnouts:

a.  The maximum amount expended for this action shall be $60,000.

b. DWR shall make payments based on SRCDs itemized invoice identifying the location and cost of each turnout improvement.  The estimated cost for each turnout improvement is $3,000.

c. Expenditures for Improvements to Roaring River Slough Unit Turnouts shall be charged to Work Order Number 1383-0657.

D.  SRCD shall provide to DWR and USBR the following:

1.  An annual budget forecast on or before January 1 for activities funded under this Agreement for the upcoming State Fiscal Year (July 1 - June 30). 

2.  Quarterly progress reports to DWR identifying activities undertaken pursuant to this Agreement, including an accounting of costs of those activities.

E.  Any real or personal property purchased by SRCD necessary for the actions, programs, or facilities required under Articles VII, VIII, or IX shall become the property of SRCD in consideration of SRCD meeting obligations of this Agreement.  SRCD shall have full responsibility for operation and maintenance of such property and DWR and USBR shall have no obligation or incur additional expenses for such property.  SRCD shall hold DWR and USBR harmless for any damages or liability associated with such property.

F.  Each year in July, the remaining funds for the activities listed below shall be adjusted to July 1997 dollars, plus or minus such amounts, if any, as may be justified by ordinary fluctuations in costs using USBRs "Water Systems Operational Maintenance Cost Trends.
1.  Drought Response Fund (Article IX.C.2)

2.  Water Manager Program Fund (Article IX.C.3)

3.  Fund to Improve Joint-Use Facilities (Article IX.C.4)

G.  SRCD shall be paid an administrative fee of 5 percent of the total cost of work eligible for the Managed Wetland Improvement Fund (Article IX.C.1) and Improvements to Joint-Use Facilities (Article IX.C.4).  The administrative fee is included as part of the maximum funding of these programs.
Article X 
Public Accesstc \l1 "Article X 
Public Access
Lands owned or to be acquired in fee title by the State which are used for the construction or maintenance of the Existing Facilities may be accessible to the public for recreation use.  With the exception of lands under DFG management, USBR and DWR shall mutually determine after consultation with DFG and SRCD the extent to which such lands should be used for recreation consistent with safety, operational needs and potential damage to other lands.

Article XI 
Rights of Waytc \l1 "Article XI 
Rights of Way
Where rights of way are required for work to be done under this Agreement, SRCD will exercise its best efforts to assure that the necessary easements and/or other appropriate title for each facility are granted.  Delay in acquisition may delay completion or maintenance of a facility or implementation of an action but shall not change the responsibility to complete that facility or implement an action as expeditiously as possible.

Article XII.
DWR and USBR Cost Sharing

A.
USBR shall pay Forty Percent (40%) and DWR shall pay Sixty Percent (60%) of the costs assigned to DWR and USBR pursuant to Articles V, VI, VII, VIII, IX, and XXVII, whether incurred prior to the date of this Agreement or thereafter. The term "costs" shall include costs of planning, design, environmental documentation, construction, operation, maintenance, mitigation and recreation.  The term "costs" shall also include all administrative overhead, costs of liability insurance or pooling programs and other costs similar to those normally incurred by USBR which will be incurred by DWR in performance of the obligations under this Agreement.

B.
USBRs share of design, planning, environmental documentation, mitigation and construction costs shall not exceed $50 million, July 1985 dollars, plus or minus such amounts, if any, as may be justified by reason of ordinary fluctuation in construction costs, as indicated by the Engineering News-Records" cost indexes.

tc \l1 "Article XII.
DWR and USBR Cost SharingA.
USBR shall pay Forty Percent (40%) and DWR shall pay Sixty Percent (60%) of the costs assigned to DWR and USBR pursuant to Articles V, VI, VII, VIII, IX, and XXVII, whether incurred prior to the date of this Agreement or thereafter. The term "costs" shall include costs of planning, design, environmental documentation, construction, operation, maintenance, mitigation and recreation.  The term "costs" shall also include all administrative overhead, costs of liability insurance or pooling programs and other costs similar to those normally incurred by USBR which will be incurred by DWR in performance of the obligations under this Agreement.B.
USBRs share of design, planning, environmental documentation, mitigation and construction costs shall not exceed $50 million, July 1985 dollars, plus or minus such amounts, if any, as may be justified by reason of ordinary fluctuation in construction costs, as indicated by the Engineering News-Records" cost indexes.
C.
The United States shall pay to DWR its costs in accordance with the terms of this Agreement and with provisions of Federal Acquisition Regulations (FAR), Part 31, Subpart 6, 48 CFR Sections 31.601-31.603.  If DWR uses any funds advanced pursuant to this Agreement for purposes not in accordance with this Agreement or not in compliance with FAR Part 31, Subpart 6, DWR shall reimburse USBR for the amount of any such improperly used funds.

D.
USBR shall submit quarterly statements to DWR for costs incurred pursuant to this Agreement and, DWR shall adjust the DWR quarterly invoices to reflect USBR costs.  DWR shall submit its quarterly invoices for payment to USBR for DWR costs incurred pursuant to this Agreement and adjusted for amounts reflecting USBR costs. 

E.
 Each year on or before October 1, DWR shall, to the extent possible, provide USBR a proposed three-year Suisun Marsh budget reflecting DWRs  estimated annual costs for three years beginning one year after the date of submittal to implement programs and actions under Articles V, VI, VII, VIII, and IX of this Agreement.  This estimated budget will be used by USBR to estimate future funding requirements for both operation and maintenance and construction costs associated with the Suisun Marsh programs and actions. 

Article XIII.
SMPA Coordination Committee tc \l1 "Article XIII.
SMPA Coordination Committee and ECAT

A.  Each party to this Agreement shall appoint a representative to the Coordination Committee to review and approve, as necessary, actions and operations undertaken pursuant to this Agreement.  The Coordination Committee shall, to the extent possible or feasible, review and resolve issues and disputes that arise under this Agreement.  The Committee shall convene as needed.  

B.  Each party to this Agreement shall appoint a representative to the SMPA Environmental Coordination Advisory Team.  The ECAT will have responsibility for:  (1) ensuring compliance with mitigation and monitoring requirements of this Agreement and related permits and biological opinions, and (2) provide technical guidance and oversight of Suisun Marsh monitoring, management and restoration programs conducted as part of the SMPA, including its monitoring and mitigation agreements.  
1.  The ECAT will be patterned after DWR's Environmental Coordination Advisory Team and will include participation from other federal and state agencies, such as USFWS and NMFS.  

2.  The ECAT will report through the four Agency Coordinators to the Agency Directors.

3.  The ECAT's initial tasks will be to: (1) develop updated protocol for managing SMHM habitat and monitoring SMHM and its habitat in cooperation with USFWS staff, and (2) develop recommendations for use of the last installment of DWR and Reclamation mitigation payments contained in the Suisun Marsh Mitigation Agreement, which shall include mitigation activities that emphasize management, restoration projects, and studies to mitigate for impacts to listed and sensitive species.  ECAT will give high priority to mitigation actions which provide opportunities for multi-species recovery.

Article XIV. 
Assurancestc \l1 "Article XIV. 
Assurances
To assure the effectiveness of the actions implemented and facilities operated pursuant to Articles III, VII, and VIII:

A.
SRCD shall diligently exercise its authority to require that Individual Ownerships be managed and operated in accordance with their Individual Ownership Management Plans and so as not to interfere with the implementation of actions and operation of Existing Facilities.

B.
If the Parties agree that an Individual Ownership by its acts or omissions interferes with the operation of any of the actions or Existing Facilities then during the period of the Individual Ownership's interference, DWR and USBR shall neither be required to meet: 

1.
the channel water salinity standards of Article III which are affected by that interference, nor

2.
the requirements of Subarticle VIII.D as it applies to the specifically affected Individual Ownerships.

C.
SRCD shall facilitate the formation of reclamation districts necessary to protect the facilities constructed or actions implemented pursuant to this Agreement. 

D.
Nothing herein shall constitute a waiver of any rights USBR and DWR may have to pursue claims of damage due to failure to maintain the Exterior Levees.

If USBR and DWR are unable to meet the standards because the Exterior Levees are in disrepair, USBR and DWR shall not be required to meet the standards to the extent the Exterior Levees are responsible.

E.
DWR and USBR shall make a good faith effort to efficiently repair any facilities or compliance or monitoring stations under DWR control which fail in order to avoid impacts to management of Marsh wetlands.

Article XV. 
Changes Leading to Renegotiation 

The Parties agree if any of the changes listed below occur, then they will renegotiate and amend as necessary this Agreement.  This Agreement may be amended for other reasons not listed below pursuant to Article XIX. 

A.  A regulatory requirement that changes the configuration or operation of the SMSCG causing a significant project modification that makes meeting provisions of Article III infeasible.

B.
Future SWRCB water rights actions reduce requirements for Delta Outflow significantly from the requirements in the 1995 WQCP.

2. . 
The frequency and magnitude of observed salinities at Monitoring Stations S-35 and S-97 are substantially greater than estimated with the Marsh Model.  Salinity shall be considered substantially in error when the measured channel water salinity at S-35 or S-97 is 15 or more percentage points greater than the predicted Marsh Model salinity, as indicated by the Exceedence Frequency or Exceedence Index for any two consecutive years, as described in Attachment G.

D...
The salinity values at C-2, S-64, and S-49 are above the Standards of Table 1 for more than four months in any two consecutive Control Seasons during a Deficiency Period with the SMSCG fully operating, terms and conditions for Delta outflow of the SWP and CVP water right permits being met, and with Delta outflows occurring as described by the 1995 WQCP Outflow Objectives.

E.  Local inflow into the Marsh is significantly changed which impairs the Parties ability to meet the objectives of this Agreement.

Article XVI. 
Miscellaneous Provisionstc \l1 "Article XVI. 
Miscellaneous Provisions
A.
USBR and DWR have no objection to Individual Ownerships diverting water from the Marsh channels for wildlife habitat management on lands within the Marsh.  USBR and DWR shall not disturb or challenge said diversions and uses so long as they are consistent with this Agreement while it is in full force and effect.

B.
SRCD and DFG shall not claim any right against USBR or DWR in conflict with the provisions hereof so long as this Agreement remains in full force and effect.

C.
This Agreement shall not affect, bind, prejudice, impair, restrict, or limit water rights pertaining to lands within the Marsh.

D.
SRCD consents to the storage of water and export of water from the Delta by the CVP and SWP so long as this Agreement remains in full force and effect and USBR and DWR are in compliance herewith.

E.
Subject to Article XVII.B, the Parties agree to defend the channel water salinities established in this Agreement as reasonable and beneficial for waterfowl habitat on managed wetlands. 

F.
DWR agrees to forego the use of eminent domain proceedings to acquire water rights in the Marsh.

G.  In consideration of chinook salmon passage issues at the and in order to determine appropriate response to such issues and other protected species needs the Parties agree to plan and implement a test to determine how to modify the SMSCG structure to enable unimpeded fish passage during SMSCG operations.  This test would be conducted pursuant to DWRs 1986 U.S. Army Corps permit for SMSCG operation and will help determine the appropriate SMSCG modification and operation.  The test could be conducted during three control seasons.  A technical steering committee developing the test will select appropriate water years for the test.  In general the test would consist of two monitoring parameters: acoustic monitoring of radiotagged adult fall-run salmon to analyze passage through the Montezuma Slough and monitoring of channel water salinity changes due to modification of the SMSCG.
Article XVII. 
SWRCB Approvaltc \l1 "Article XVII. 
SWRCB Approval
A.
After this Agreement is executed by all the Parties, they shall jointly petition and/or appear before the State Water Resources Control Board for the following purposes:

1.
To ask that the SWRCB find that DWR and USBR are taking appropriate action to mitigate the impacts of the CVP and SWP on the Marsh;

2.
To present the Agreement to the SWRCB during the next appropriate water rights hearing and recommend its provisions as the SWPs and CVPs share of responsibility for meeting the Suisun Marsh Objectives of the 1995 WQCP.

B.
DFG and SRCD reserve the right to petition the SWRCB to request additional or more protective channel water quality standards for inclusion in the water rights of water right holders other than the SWP or CVP. 

Article XVIII.
Term of Agreementtc \l1 "Article XVIII.
Term of Agreement
This Agreement shall become effective as of the date first written above upon signatures below and approval by the California Department of General Services.  This Agreement and any amendments hereto shall continue in full force and effect until terminated by the written agreement of all the Parties.

Article XIX.
Amendmentstc \l1 "Article XIX.
Amendments and Integration of Terms

This Agreement may be amended at any time by mutual agreement of USBR, DWR, DFG and SRCD and approval by the California Department of General Services.  No alterations or variation of the terms of this contract shall be valid unless made in writing and signed by the Parties, and no oral understanding or agreement not incorporated in this Agreement shall be binding on any of the Parties.

Article XX.
Dispute Resolution and Remediestc \l1 "Article XX.
Dispute Resolution and Remedies
A.
Disagreement among the Parties regarding performance under this Agreement shall be brought before the agency directors and the SRCD Board of Directors for discussion and possible resolution.  The Parties agree that an exceedence of a monthly salinity standard of less than 0.2 mS/cm is not sufficient as to require a remedy.

B.
As a condition precedent to a party or Parties bringing any suit for breach of this Agreement, that Party or Parties must first notify the other party or Parties in writing of the nature of the purported breach and seek in good faith to resolve the dispute through negotiation.  If the Parties cannot resolve the dispute through negotiation, they may agree to a mutually acceptable method of non-binding alternative dispute resolution with a qualified third party acceptable to Parties.  The Parties involved in the dispute shall each pay an equal proportionate share of any costs for the services provided by such a third party as such costs are incurred.  The existence of a dispute shall not excuse the Parties from performance pursuant to this Agreement.

C.
Neither DWR nor USBR is responsible for the other's obligation under this Agreement.

Article XXI.
Opinions and Determinationstc \l1 "Article XXI.
Opinions and Determinations
Where the terms of this Agreement provide for action to be based upon the opinion, judgment, approval, review, or determination by the Parties, such terms are not intended to be and shall not be construed as permitting such opinion, judgment, approval, review, or determination to be arbitrary, capricious or unreasonable.

Article XXII.
Successors and Assigns Obligatedtc \l1 "Article XXII.
Successors and Assigns Obligated
This Agreement and all of its provisions shall apply to and bind the successors and assigns of the Parties hereto.  No assignment is valid without the written consent of all the Parties.

Article XXIII.
Books, Records, Reports and Inspectionstc \l1 "Article XXIII.
Books, Records, Reports and Inspections
Subject to the applicable Federal and State laws and regulations, each party shall have the right, for a period of three years after final payment under this Agreement, to examine and make copies of each others books and official records relating to matters covered by this Agreement and to request entry onto property or facilities for inspections.

Article XXIV.
Waiver of Rightstc \l1 "Article XXIV.
Waiver of Rights
Waiver at any time by any party hereto of its rights with respect to a default, or any other matter arising in connection with this Agreement, shall not be deemed to be a waiver with respect to any other default or matter.

Article XXV.  Release of Liability

SRCD shall indemnify, defend and save harmless USBR, DWR, and DFG, its officers, agents and employees from any claims and losses which arise from performance of services under this Agreement caused by the willful misconduct or negligent acts or omissions of SRCD, its officers, agents, employees, or contractors.

SRCD, and its agents and employees, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the State of California or the Federal government.

Article XXVI.
Noticestc \l1 "Article XXVI.
Notices
All notices that are required either expressly or by implication to be given by one party to another shall be in writing and deemed to be given if delivered personally, by facsimile (FAX), or enclosed in a properly addressed certified postage prepaid envelope with return receipt requested deposited in a United State Post Office.  Unless or until formally notified otherwise, notices to the Parties shall be addressed as follows:

SMPA Coordinator

U. S. Bureau of Reclamation

2800 Cottage Way, MP-400

Sacramento, CA 95825

SMPA Coordinator

Department of Water Resources

3251 S Street

Sacramento, CA 95816

SMPA Coordinator

Department of Fish and Game

Bay Delta Division

4001 North Wilson Way

Stockton, CA 95205

SMPA Coordinator

Suisun Resource Conservation District

2544 Grizzly Island Road

Suisun, CA 94585

Article XXVII.
Contingent Upon Availability of Fundstc \l1 "Article XXVII.
Contingent Upon Availability of Funds
A.
Forty percent of the total funds to be paid under this Agreement shall be paid using State Water Project funds and twenty percent of the total funds to be paid under this Agreement are contingent on the appropriation of other State funds. 

B.
The expenditure or advance of any money or the performance of any work by the United States hereunder which may require appropriation of money by the Congress or the allotment of funds shall be contingent upon such appropriation or allotment being made.  No liability shall accrue to the United States in case such funds are not appropriated or allotted.

IN WITNESS WHEREOF, the Parties hereto have entered into this Amendment Three on the date first written above.

_______________________________________

Regional Director, Mid-Pacific Region

United States Bureau of Reclamation

_______________________________________

Director, Department of Water Resources

_______________________________________

Director, Department of Fish and Game

_______________________________________

Executive Director, Suisun Resource Conservation District

�








�.  Surplus treated effluent is defined as any treated effluent from the FSSD Wastewater Treatment Plant that is not now, or in the future, beneficially used by the Solano Irrigation District or any other entity in Solano County; and is not needed to maintain Boynton Slough salinity within Suisun Marsh salinity objectives set by the SWRCB.





�No comma.  See 170, California Style Manual.





